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COTJET  OF  APPEALS 

OF  THB 

State  of  New  York, 

[SECOND  DIVISION], 
Commencing   Marob  19,  1880. 


Hbnst  Patton,  as  Assignee,  etc.,  Appellant,  v.  The  Royal 
Baking  Powder  Company,  Respondent 

One  H.  entered  into  a  contract  with  defendant  to  furnish  the  latter  all  the 
boxes  of  a  character  specified  it  might  require  for  one  year  from  January- 
first,  at  prices  named;  in  case  of  failure  it  was  provided  that  defendant 
might  purchase  the  boxes  it  required  in  open  market  without  notice,  and 
charge  H.  with  the  excess  over  the  contract-prices.  On  September  8, 1885, 
H.  made  a  general  assignment  to  plaintiff  for  the  benefit  of  creditors;  he 
claimed  the  right  and  continued  to  supply  the  boxes  required  untfl 
October  fifth,  when  he  informed  defendant  that  he  would  be  unable 
to  fin  further  orders  until  an  arrangement  should  be  made  of  his 
affairs.  Defendant  thereupon  contracted  with  another  party  to  furnish 
the  boxes  required  at  prices  in  excess  of  those  under  the  contract  with 
H.  Afterwards,  at  plaintiff's  request,  defendant  permitted  him  to  deliver 
such  further  boxes  as  should  be  made  from  lumber  already  cut  for  the 
purpose.  In  an  action  to  recover  for  the  boxes  delivered  subsequent  to 
the  assignment  defendant  set  up,  and  was  allowed,  as  a  counter-claim, 
damages  for  non-performance  of  the  R.  contract.  Held,  no  error;  that 
while  plaintiff  had  no  power  to  proceed  in  the  performance  of  the  con- 
tract without  the  consent  of  those  beneficially  interested  in  the  trust  or 
the  direction  of  the  court,  having  adopted  and  proceeded  to  perform  it, 
defendant's  damages  were  available  to  him  as  a  counter-claim. 

Beported  below,  45  Hun,  24a 

(Argued  March  5,  1880;  decided  March  19,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt  in  the  second  judicial  department,  entered  upon  an  order 
SicKELs— Vol.  LXIX.    1 


2  Patton  V  R  B.  P.  Co.  [March, 

Statement  of  case. 

made  July  1, 1887,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  on  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Joseph  A.  Burr  for  appellant.  The  counter-claim  of  the 
defendant  cannot  be  sustained  as  either  a  counter-claim  or 
setoff  against  the  assigned  estate,  as  it  was  not  a  debt  at  the 
time  of  the  assignment.  {In  re  Adams,  15  Abb.  N.  C.  61 ; 
Jfrick  V.  White,  57  N.  Y.  103.)  The  claim  is  a  claim  in  favor 
of  plaintiff  as  an  individual  and  not  as  representing  the 
assigned  estate.  {Thompson  v.  Whiterruvrsh,  100  If.  Y.  35 ; 
Raihbone  v.  Hookey,  58  id.  463 ;  In  re  Adams,  15  Abb.  N.  C. 
71.)  The  claim  of  the  defendant  cannot  be  sustained  as  either 
a  counter-claim  or  set-off  against  plaintiff  as  an  individual. 
{Lawrence  v.  FoXy  20  N.  Y.  268.)  A  promise  by  one  party 
to  do  that  which  he  is  already  under  a  legal  obligation  to  per- 
form is  insufficient  as  a  consideration  to  support  a  contract 
{Seyholdt  v.  Z.  E.  R.  R.  Co,,  95  N.  Y.  562 ;  VanderbUt  v. 
Schreyer,  91  id.  392.)  In  any  event  the  defendant  can  only 
recover  its  damages  for  the  interval  between  the  fifth  of 
October,  when  Mr.  Patton  gave  notice  that  temporarily  he 
could  not  fill  defendant's  orders,  and  the  tenth  of  October, 
when  he  tendered  performance  of  the  contract.  {Dung  v. 
Parlcer,  52  N.  Y.  464;  O'Neil  v.  K  F.  C.  R,  R,  Co.,  60  id. 
138 ;  Marie  v.  Garrison,  13  Abb.  N.  C.  259,  263 ;  Gundli<ih 
v.  Hensler,  23  Week.  Dig.  145.) 

John  M,  Bowers  for  respondent.  The  plaintiff  could,  if  he 
so  elected,  accept  the  contract  and  avail  of  its  benefits,  and 
become  responsible  for  its  penalties.  (  Van  Dine  v.  WilleU, 
24  How.  Pr.  206 ;  Joumeay  v.  Brackley,  1  Hilt.  454;  Gib- 
son V.  Carruthers,  8  M.  &  W.  321-333  ;  Boorman  v.  Nash, 
9  B.  &  C.  152.)  There  being  a  square  conflict  of  evidence, 
the  verdict  of  the  jury  will  not  1x5  disturbed  by  this  court, 
especially  as  the  learned  trial  judge,  who  had  full  opportunity 
to  see  and  hear  the  witnesses,  and  determine  their  relative 
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credibility,  refused,  upon  a  motion  for  a  new  trial  on  his  minutes, 
to  interfere  with  their  verdict  {Beckwith  v.  N.  Y.  C.  R.  R. 
Co.,  64  Barb.  299 ;  Jenks  v.  Y<m  Brunt,  6  Civ.  Pro.  R.  158 ; 
Baird  v.  Mayor^  etc,,  96  N.  Y.  567 ;  Crane  v.  Baudouhte,  55 
id.  256 ;  Sherwood  v.  JBansen,  94  id.  626.)  There  was  sufficient 
evidence  of  the  plaintiffs  personal  adoption  of  the  contract 
upon  which  the  jury  could  properly  proceed  to  find  a  verdict 
in  the  defendant's  favor.  {People  v.  M.  T.  Co.,  11  Abb.  N.  C. 
304;  Colt  V.  S.  A.  R.  R.  Cb.,  49  N.  Y.  671;  Fair/ax  v. 
N.  r.  C  R,  R.  Co.,  40  Super.  Ct.  128 ;  U.  S.  R.  Co.  v.  Rushton, 
7  Daly,  410.)  The  plaintiff  cannot  urge  that  the  verdict  was 
against  the  weight  of  evidence,  because  he  failed  to  request 
the  court  to  direct  a  verdict  in  his  favor.  {Sickles  v.  Gillies,  45 
How.  Pr.  94, 96  ;  IlarwiUon  v.  Third  S.  A.  R.  R.  Co.,  13  Abb. 
Pr.  [N.  S.]  318.)  A  defendant  is  not  bound  to  take  advantage 
of  the  statute  of  frauds,  or  other  technical  claims  of  that  char- 
acter. (Brown  on  Frauds,  §  135 ;  CahiU  v.  Bigelow,  18  Pick. 
369 ;  Waters  v.  Towers,  8  W.  H.  ife  G.  401 ;  Sneed  v.  Bradley , 
4  Sneed  [Tenn.],  401.)  The  defense  wajs  properly  pleaded 
both  as  an  offset  and  counter-claim.  It  was  good  either  way. 
{Dunham  v.  Benedict,  120  U.  S.  630-648.) 

Bradley,  J.  The  action  was  brought  to  recover  for  a 
quantity  of  packing  boxes  alleged  to  have  been  sold  and 
delivered  by  the  plaintiff  to  the  defendant.  The  defendant 
alleged  that  the  boxes  were  delivered  pursuant  to  a  contract 
which  it  had  made  with  Oscar  F.  Hawley,  and  that  after  the 
assignment,  hereinafter  mentioned,  to  the  plaintiff,  the  latter 
demanded  that  the  defendant  should  accept  of  him  the  per- 
formance of  the  contract,  and  proceeded  to  perfonn  it,  to 
which  the  defendant  assented  and  received  from  the  plaintiff 
the  boxes  delivered  by  him  in  that  behalf.  It  appeared  that 
Hawley  made,  with  the  defendant,  an  agreement  to  furnish  to 
the  latter  all  the  boxes,  of  the  character  specified,  which  it 
might  require  for  one  year  from  the  1st  day  of  January,  1885, 
at  prices  therein  mentioned,  payable  monthly ;  and  it  was  also 
provided  that  if  Hawley  failed  to  furnish  the  boxes  required 
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by  the  defendant,  the  latter  might  supply  its  wants  in  that 
respect  by  purchase  in  the  open  market,  witliout  notice,  and 
charge  Hawley  with  the  excess  of  the  cost  of  those  so  pur- 
chased over  such  contract  prices.  So  far  as  appears,  Hawley 
was  not  in  default  up  to  September  8,  1885,  when  he,  for  the 
benefit  of  creditors,  made  a  general  assignment  to  the  plaintiff, 
who  thereafter,  until  the  fifth  day  of  October  following,  con- 
tinued to  supply  the  defendant  with  boxes.  On  that  day  the 
plaintiff  informed  the  defendant  that  he  would  be  unable  to 
fill  any  further  orders  for  the  present,  and  until  an  arrange- 
ment should  be  made  of  his  affairs.  Thereupon  the  defendant 
negotiated  an  agreement  with  another  party  to  furnish  the 
boxes  required,  at  stipulated  prices  somewhat  in  excess  of 
those  of  the  Hawley  contract,  brt  afterwards,  at  the  request 
of  the  plaintiff,  the  latter  was  by  the  defendant  permitted  to 
deliver  to  it  such  further  quantity  of  boxes  as  should  be  made 
from  his  lumber  already  cut  for  the  purpose.  The  boxes 
delivered  to  the  defendant  by  the  plaintiff  subsequent  to  the 
assignment  to  him,  constitute  the  subject  of  his  claim  in  this 
action.  The  defendant  alleged  non-performance  of  the 
Hawley  contract,  and  as  the  consequence  that  damages  for 
its  breach  were  sustained  by  the  defendant  equal  in  amount 
to  the  difference  between  the  prices  therein  stipulated  and  the 
cost  of  the  boxes  purchased  elsewhere  to  supply  the  deficiency. 
The  question  presented  is  whether  sucli  claim  for  damages 
could  be  made  available  by  way  of  counter-claim  in  this  action. 
The  conclusion  was,  upon  the  evidence,  warranted  that  the 
lx>xes  which  the  plaintiff  furnished  to  the  defendant,  prior  to 
the  fifth  day  of  October,  were  delivered  by  him  upon  and  in 
performance  of  the  contract,  and  that  there  was  a  breach 
in  the  failure  to  completely  perform  it,  resulting  in  damages 
to  the  defendant.  While  this  Hawley  contract  passed  by  the 
assignment  to  the  plaintiff,  the  latter,  as  such  trustee,  had  no 
power  to  proceed  to  perform  it  without  the  consent  of  those 
beneficially  interested  in  the  trust  or,  perhaps,  the  direction 
of  the  court.  Whatever  he  did  in  proceeding  to  furnish  boxes 
to  the  defendant  must,  for  the  purposes  of  this  action,  be 
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treated  as  a  transaction  by  him  individually.  [ThompBon  v. 
Whitmcmh,  100  N.  Y.  35 ;  BucUand  v.  Gailup,  105  id.  453.) 
And  the  cause  of  action  for  the  claina  alleged  in  that  behalf 
was  his  personally,  and  not  as  assignee.  It  is,  therefore,  con- 
tended, on  the  part  of  the  plaintiff,  that  as  against  him  the 
damages  for  the  breach  of  the  contract  cannot  be  successfully 
alleged  for  any  purpose  unless  it  appear  that  he,  upon  some 
consideration,  adopted  the  contract,  and,  as  between  the 
defendant  and  him,  undertook  to  perform  it,  and  that  there 
was  no  such  undertaking  on  his  part  or  any  considertltion  for 
its  support  The  question  whether  the  plaintiff  had  adopted 
the  contract  and  undertaken  to  perform  it  was  submitted  to 
the  jury,  and  they  found  with  the  defendant,  and  the  breach 
and  the  damages  and  their  amount  resulting  from  it  were 
also  found  against  the  plaintiff  by  the  verdict,  and  the  amount 
of  them  was  allowed  by  way  of  recoupment  or  abatement  of 
the  plaintiff's  claim.  The  obligation  originally  rested  upon 
Hawley  to  perform  the  contract,  and  he  was  subject  to  liabil- 
ity for  damages  on  failure  to  do  so.  After  the  assignment  to 
the  plaintiff,  the  latter  proceeded  in  the  performance  of  the 
contract  and  partially  performed  it.  There  was  some  evidence 
given  on  the  trial  tending  to  prove  that  shortly  after  he  had 
taken  the  assignment,  the  plaintiff  had  the  purpose,  of  which 
he  advised  the  defendant,  of  performing  the  contract,  and 
that,  as  between  him  and  the  defendant,  he  adopted  it  and 
undertook  its  performance.  The  mutual  understanding  between 
those  parties  in  that  ^espect,  inferable  from  the  evidence,  in  view 
of  the  relation  to  the  contract  assumed  by  the  plaintiff,  per- 
mitted the  conclusion  that  the  plaintiff  had  effectually  under- 
taken to  perform  it.  The  question  of  the  weight  of  evidence 
npon  the  subject  was  disposed  of  by  the  court  below,  and  is 
not  here  for  consideration.  These  views  lead  to  the  conclusion 
that  the  damages  resulting  from  breach  of  the  contract  con- 
etitated  a  counter-claim  for  the  purposes  of  this  action,  avail- 
able to  the  defendant.  The  breach  of  the  contract  occurred 
on  the  fifth  of  October,  when  the  plaintiff  advised  the  defend- 
ant of  his  inability  to  proceed  further  at  that  time  with  per- 
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fonnance  of  the  contract,  and  by  such  information  it  wa£  left 
indefinitely  when,  if  at  any  time,  he  would  resume  or  continue 
the  delivery  of  boxes  to  the  defendant.  The  latter  was  at 
liberty  then  to  provide  itself  with  other  means  of  obtaining  its 
supply. 

The  availability  of  the  exceptions  bearing  upon  the  question 
of  damages  is  dependent  upon  the  conclusion  that  no  claim  for 
any  amount  was  allowable  to  the  defendant. 
•  The  conclusion  was  warranted  that  the  boxes  famished  by 
the  plaintiff  to  the  defendant  after  the  fifth  of  October,  were 
not  delivered  in  the  performance  of  the  Hawley  contract,  but 
that  they  were  delivered  by  the  special  permission  of  the  defend- 
ant, and  accepted  by  the  latter  upon  the  request  of  the  plaintiff, 
without  waiver  of  the  breach.  There  is,  therefore,  no  question 
presented  in  that  respect  requiring  any  consideration  here. 
There  is  no  occasion  to  consider  any  other  question  which  the 
plaintiff's  counsel  ha&  sought  to  raise  upon  the  merits  on  this 
review,  as  none  other  is  presented  by  exception. 

The  court  refused  to  charge  several  propositions  as  requested 
by  the  plaintiff's  counsel,  who  took  a  single  exception  to  all  of 
such  refusals.  It  is  unnecessary  to  inquire  whether  an  excep- 
tion to  any  one  of  them  would  have  been  good,  inasmuch  as  it 
would  not  have  been  well  taken  to  some  of  them.  {Magee  v. 
Badger,  34  N.  Y.  247.)  ; 

There  was  no  error  in  the  rulings  upon  the  admissibiUty  of 
evidence  to  which^any  exception  was  taken.  No  other  question 
seems  to  require  consideration. 

The  judgment  should  be  affirmed. 

All  concur,  except  Beown,  J.,  not  sitting. 

Judgment  affirmed 
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Campbell  Printino  Press  and  Manufactitring  Company, 
Respondent,  v.  Stillman  R.  Walker,  Appellant. 

The  estop'pel  of  a  former  judgment  extends  to  every  material  matter  within 
the  issues  which  was  expressly  litigated  and  determined,  and  also  to  those 
matters  which,  although  not  expressly  determined,  were  comprehended 
and  involved  in  the  thing  expressly  stated  and  decided,  whether  they 
were  or  were  not  actually  litigated  or  considered.  It  is  not  necessary 
that  issue  should  have  been  taken  upon  the  precise  point  controverted 
in  tlie  second  action. 

T.  purchased  three  printing  presses  of  plaintiff  under  a  written  agreement, 
which  provided  for  a  settlement  by  notes  within  one  year;  also,  that  the 
buyer  should  give  a  policy  of  insurance  on  the  purchase  and  security  for 
the  payment  made  by  note,  and  that  the  title  to  the  presses  should  remain  in 
plaintiff  until  payment  was  made  or  security  given  for  the  deferred  pay- 
ment. T.  did  not  give  a  policy  of  insurance,  nor  did  he  give  any  secur- 
ity for  notes  executed  by  him  under  the  contract;  these  were  renewed  from 
time  to  time  at  his  request,  and  before  payment  he  made  an  assignment 
to  defendant  for  the  benefit  of  creditors.  In  an  action  to  recover 
possession  of  the  presses,  held,  that  the  giving  of  the  notes  did  not  operate 
as  payment;  that,  under  the  contract,  no  title  passed  until  security  was 
given  or  payment  made  in  full;  and  that  plaintiff  wto entitled  to  recover. 

(Argued  March  6,  1889;  decided  March  19,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,,  entered  upon  an  order 
made  June  18,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiflE,  entered  on  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts  ai^  sufficiently  stated 
in  the  opinion. 

Oeorge  W,  Stevens  for  appellant.  The  sevei*al  transactions 
having  been  resolved  into  a  single  one,  the  judgment  in  action 
No.  1  is  a  bar  to  this  action.  {Seo&r  v.  Stv^giSylQ'  N.  Y.  548 ;, 
Baird  v.  United  States,  96  U.  S.  430 ;  Jex  v.  Jacob,  19  Hun, 
105.)  A  court  or  referee- oaa'^nly  render  a  decision  that  will 
be  binding  or  ejffective  to* the  dxtent  only  that  it  is  within  the 
ibsues.  {^emviigton  ^Pctper  Co.Y.'d^Do^Ker(y,  81  N.  T. 
474.)  If  plaintiff^s^tv  Bt  to -accept  the-Hotes  without  security,. 
it  thereby  waiveld  the  requirement  of  the  contract  in«  that  regard.- 
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{Smith  V.  Lynea^  5  N.  Y.  44.)  While,  for  the  purpose  of 
arriving  at  the  intention  of  the  parties,  the  law  permits  evidence 
to  be  adduced  showing  the  facts  attendant  upon  and  circum> 
stances  under  which  a  contract  in  writing  is  executed,  it  rigidly 
excludes,  except  in  cases  of  latent  ambiguity,  the  conversations 
which  led  up  to  it.  {Reynolds  v.  Commerce  Fire  Ins.  Co.^ 
47  N.  Y.  606 ;  Blossom  v.  Orijiny  13  id.  573 ;  Za  Farge  v. 
ReckeH,  5  Wend.  187 ;  P.  S.  B.  Co,  v.  U.  P.  S.  B,  Co.,  109 
U.  S.  672 ;  Oavimel  v.  Crump,  22  Wall.  308 ;  Emerson  v. 
Sla/ter,  22  How.  28 ;  OeLricks  v.  F<yrd,  23  id.  49 ;  2  Parsons 
on  Contracts,  77,  note  z.) 

Charles  De  Hart  Brower  for  respondent  The  contract  set 
forth  in  the  complaint  has  never  been  abrogated  or  merged 
into  a  new  contract.  {Zimmerman  v.  Erhard,  83  N.  Y.  74, 
78;  Millard  v.  M.,  K.  ik  T.  R.  R.  Co.,  86  id.  441 ;  2  Jones 
on  Mort  §  934;  Jogger  Iran  \VorTcs\.  Walker ^  76  N.  Y.  521 ; 
Nat.  Bh.  V.  Morgan,  6  Hun,  346 ;  2  Danl.  Neg.  Instr.  §  1260 ; 

1  id.  §  206 ;  Bozheim^r  v.  Chinn,  24  Mich.  372 ;  Nightin- 
gale V.  Chaffee,  11  R  I.  600 ;  McGuire  v.  Gadshy,  3  Cal. 
234;   Hill  V.  Beebe,  13  N.  Y.  556;   Eldredge  v.  Strem, 

2  J.  &  S.  491  [499].)  The  judgment-roll  in  action  No.  1  is 
conclusive  against  appellant's  contention  that  the  former 
recovery  was  upon  the  same  cause  of  action  now  sued  on. 
{CampheltY,  Butts,  3  N.  Y.  173;  Stowell  v.  Chamberlain, 
60  id.  272 ;  2  Herman  on  Estop,  and  Res  Adjudicata,  §  1271 ; 
Griffin  v.  Z.  I  R.  R.  Co.,  102  N.  Y.  449,  452 ;  Pray  v.  Hege- 
m/in,  98  id.  351,  358 ;  Castle  v.  Noyes,  14  id.  329 ;  H.  F.  S. 
Assn.  V.  Mayor,  etc.,  3  How.  Pr.  448.)  The  title  to  the  print- 
ing presses  in  question  has  never  passed  out  of  the  plaintiff. 
{ParshaU  v.  Eggert,  54  N.  Y.  18 ;  Ctxyne  v,  Weaa)er,  84  id. 
386,  390.)  Where  a  word  may  apply  equally  to  any  one  of 
several  things,  the  sense  in  which  both  parties  used  tiie  word 
may  be  shown  by  parol  (1  GreenL  on  Ev.  §  295a,  note  1 ; 
Thorington  v.  Smith,  8  Wall.  1, 12 ;  Chay  v.  Harper,  1  Story, 
574;  Almgren  v.  Dutilh,  5  N.  Y.  28;  M.  P.  Co.  v.  Moore, 
104  id,  680.)    To  take  a  case  to  the  jury  there  must  be  evidence 
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^pon.    -which  a  jury  can  properly  proceed  to  find  a  verdict  for 
ttft  I>«rty  producing  it.     {DwigJUY.  O.  Z.  Ins.  Co.y  103  N.  Y. 

3a,    359.) 

HL^^ight,  J.     This  action  is  one  of  replevin,  brought  to 

^'^^^o^v-cr   the    possession    of    three    printing    presses.      The 

def^rxdant  is  assignee  for  the  benefit  of  creditors  of  Frank 

■Ic^ti^^^y^  and  the  presses  in  suit  came  info  his  possession  as 

^^li      assignee.     Tousey  had   purchased   the   presses  of  the 

P|^T:i.t:iff  and   agreed   to  pay  therefor  the   sum  of  $8,700. 

^^    i^greement  was  in  writing,  and  bears  date  November  26, 

^^>   and  contains^ the   following  provisions:   "Settlement 

^->^  made   by  notes  within  one  year,  and   interest;    the 

°'^^X'   to   furnish,   at   his   own   cost,   proper   and    suitable 

V^^*^ciation ;    policy  of  insurance   to   be   given  on  the  pur- 

^^■^^j  and   security  for  the  payment  made  by  pote.     It  is 

f^^^^^^^sd  that  the  title  to  the  above-described  property  remain 

^l:ie  seller  until  the  pajinent  has  been  made  or  security 

^    .-^^^  ^^^  ^®  deferred  payments  as  above  agreed." 

J    ^^lie  defendant  had  at  this  time  purchased  other  presses  of 

^^^T^^^tiff,  on  five  different  occasions,  and  thereafter  purchased 

l^^^j^     ^ther  presses  under  a  subsequent  contract,  dated  Decem- 

^^       ^5,  1881,  making  in  all  fifteen  presses.     The  contracts  in 

^^^^^^  case  containing  provisions  similar  to  those  quoted. 

In  addition  to  the  fifteen  presses  purchased  of  plaintiff, 
Tousey  had  also  purchased  two  presses  from  one  Ovens,  who 
had  purchased  them  of  plaintiff  under  a  similar  arrangement, 
but  had  not  completed  the  payments  therefor,  and  Tousey 
assnmed  and  agreed  to  pay  the  balance  remaining  unpaid 
thereon.     In  December,  1883,  plaintiff  gave  Tousey  a  certifi- 
cate to  the  effect  that  five  presses  had  been  paid  for  in  full, 
w^iich  included  the  two  presses  sold  to  Ovens  and  three  to 
Toofiey  under  the  earlier  contracts.     Tousey  gave  notes  to  the 
Plaintiff  for  tlie  amounts  of  the  several  purchases. 

-A.fter  the  last  purchase  was  made  he  was  unable  to  make 
"^^  payments  on  the  notes  falling  due,  and  applied  to  the 
SicKELS  —Vol.  LXIX.    2 
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plaintiff  to  renew  the  same,  which  was  done.  They  waited 
until  a  number  of  the  past-due  notes  had  accumulated  and 
divided  up  the  amount  thereof,  giving  smaller  notes.  This 
process  was  continued  until  Tousey  made  his  assignment  to 
the  defendant,  at  which  time  his  indebtedness  to  the  plaintiff 
amounted  to  upwards  of  $30,000,  and  was  represented  by 
notes  of  about  $200  each,  maturing  weekly. 

At  the  time  this  action  was  brought,  plaintiff  commenced 
four  other  similar  actions,  each  being  for  the  presses  delivered 
pureuant  to  one  of  the  last  five  contracts.  The  action  that 
was  brought  to  recover  the  four  presses  delivered  under  the 
last  contract  has  duly  proceeded  to  judgment,  and  that  judg- 
ment the  defendant  has  pleaded  in  bar  of  this  action. 

After  the  evidence  was  closed  the  defendant  requested  the 
court  to  charge  the  jury,  "  that  if  the  jury  find  that  it  was 
understood  between  plaintiff  and  Frank  Tousey  that  all  of 
the  presses  which  had  been  delivered  by  the  former  should  be 
considered  as  delivered  under  a  single  contract,  so  that  the 
title  of  all  was  to  remain  in  the  vendor,  the  plaintiff,"  until 
the  agreed  price  of  all  should  be  paid,  they  must  render  a 
verdict  for  defendant." 

"  Second.  If  there  was  any  such  understanding  as  to  the 
twelve  presses  which  remained  unpaid  for  after  the  release  of 
five  in  December,  1883,  they  must  find  for  the  defendant ;  and 

"  Third.  The  jury  may  find  such  understanding  existed 
from  the  acts  of  the  parties." 

The  court  refused  to  charge  either  of  the  propositions,  and 
to  such  refusal  the  defendant  excepted.  The  court  thereupon 
directed  the  jury  to  find  a  verdict  for  plaintiff,  that  the  title 
was  in  the  plaintiff  and  not  in  the  defendant ;  that  the  plaint- 
iff retain  the  possession  of  the  property,  to  which  direction 
exception  was  also  taken  by  the  defendant. 

It  is  contended,  on  the  part  of  the  appellant,  that  the  court 
should  have  submitted  these  questions  to  the  jury,  and  that  the 
exceptions  taken  upon  such  refusal  necessitates  a  reversal  of 
the  judgment.  The  determination  of  this  question  involves  a 
careful  consideration  of  the  evidence,  and  a  determination  as 
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to  whether  there  was  any  subsequent  arrangement  between  the 
parties  by  which  the  five  contracts  became  amalgamated  into 
one  contract  so  that  the  title  to  the  twelve  presses  would 
remain  in  the  plaintiff  until  the  entire  amount  owing  by  Tousey 
to  the  plaintiff  was  paid. 

We  have  not  thought  it  necessary  to  determine  this  question, 
for  tlie  reason  that  we  consider  it  disposed  of  by  the  facts 
found  by  the  referee  upon  the  trial  of  the  former  action,  whicli 
the  defendant  has  pleaded  in  bar  to  this  action,  the  record  of 
which  was  put  in  evidence  by  him.  In  that  action  the  referee 
found  that  the  acceptance  of  new  notes  for  each  ascertained 
balance  of  account  was  for  the  accommodation  of  Tousey  by 
way  of  extension  of  the  time  of  payment  of  the  purchase- 
money,  and  that  the  parties  did  not  intend  thereby  to  modify 
in  any  respect  the  terms  of  the  contract  in  reference  to  the 
presses  in  suit,  beyond  extending  the  time. 

In  that  action  the  complaint  alleged  tlie  sale  by  plaintiff  of 
four  printing  presses  to  Tousey,  under  a  contract  containing 
similar  clauses  to  those  contained  in  the  contract  in  this  action ; 
the  execution  and  delivery  of  promissory  notes  for  the  pur- 
chase-price ;  the  renewal  of  the  notes  when  they  became  due ; 
the  amount  that  was  unpaid  upon  such  renewal  notes ;  that 
payment  had  been  demanded  and  refused.  The  defendant  in 
his  answer,  among  other  things,  denied  that  the  presses  were 
delivered  to  Tousey  in  pursuance  of  the  contract  alleged  in 
tlie  complaint,  and  alleged  that  the  presses  were  held  under 
an  arrangement  which  he  has  set  forth  in  his  answer,  and 
denied  that  he  had  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  allegations  in  the  complaint  that 
when  the  several  installments  became  due  and  payable,  tlie 
plaintiff,  at  the  request  of  Tousey,  and  upon  receiving  pay- 
ments on  account  of  the  same,  extended  the  time  of  payment 
of  the  several  installments,  and  continued  so  extending  the 
time  of  payment  of  the  balance  of  the  purchase-price  until 
the  22d  of  May,  1885,  and  that  there  is  now  unpaid  on 
account  of  the  aforesaid  purchase-price,  the  sum  of  $8,000 
and  upwards,  etc. 
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It  tlius  became  necessary  for  the  court  in  that  action  to 
determine  whether  the  presses  were  delivered  under  the  con- 
tract alleged  in  the  complaint,  or  under  an  arrangement  as 
claimed  by  defendant ;  and,  also,  as  to  whether  the  payments 
had  been  extended  at  the  request  or  for  the  accommodation  of 
Tousey.  This  was  done  by  the  finding  referred  to,  in  which 
the  referee,  as  we  have  seen,  has  expressly  found  that  tlie  pay- 
ments were  extended  for  the  accommodation  of  Tousey,  and 
that  there  was  no  modification  of  the  written  contract  set  forth 
in  the  complaint.  It,  therefore,  appears  to  us  that  the  finding 
was  material  and  embraced  in  the  issue  joined. 

We  regard  the  rule  as  well  stated  by  Andrews,  J.,  in  the 
case  of  Pray  v.  Hegeman  (98  N.  Y.  351-358),  in  which  he 
states  '•  that  the  estoppel  of  a  former  judgment  extends  to  every 
material  matter  within  the  issues  whicli  was  expressly  litigated 
and  determined,  and  also  to  those  matters  which,  although  not 
expressly  determined,  are  comprehended  and  involved  in 
the  thing  expressly  stated  and  decided,  and  whether  they  were 
or  were  not  actually  litigated  or  considered.  It  is  not  neces- 
sary to  the  conclusiveness  of  a  former  judgment  that  issue 
should  have  been  taken  upon  the  precise  point  controveii:ed 
in  the  second  action."  {CampbM  v.  Butts^  3  N.  Y.  175  ; 
Embury  v.  Conner,  Id.  511-522 ;  CasUe  v.  Noyrn,  14  id.  329  ; 
Stowell  V.  Chamberlain^  60  id.  272 ;  Dunham  v.  Bower,  77  id. 
76  ;  OHffin  v.  Z.  7.  R,  R.  Co.,  102  id.  449.) 

The  case  of  Remington  Pamper  Company  v.  O^  Dougherty 
(81  N.  Y.  474)  is  not  in  conflict  with  the  rule  here  stated. 

It  is  contended  that  under  the  terms  of  the  contract  under 
which  the  presses  were  delivered  that  the  title  passed  to 
Tousey  upon  his  delivering  to  the  plaintiff  promissory  notes 
for  the  amount  of  the  purchase-price ;  that  under  the  contract 
the  notes  operated  as  payment  This  question  must  be  determ- 
ined from  the  provisions  of  the  contract,  unless  the  same  are 
ambiguous.  It  appears,  as  we  have  seen,  that  a  policy  of 
insurance  is  to  be  given  on  the  presses  and  security  for  the 
payment  made  by  note,  and  it  is  agreed  that  the  title  to  the 
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property  remain  in  the  seller  until  the  payments  be  made  or 
the  security  given  for  the  deferred  payments  as  agreed. 

It  does  not  appear  to  us  that  there  can  be  any  doubt  as  to 
the  intention  of  the  parties  as  expressed  in  this  agreement. 
Security  is  to  be  given  for  the  payment  made  by  note.  The 
giving  of  notes  is  not  sufficient.  The  notes  must  be  accom- 
panied by  security.  If  no  security  is  given,  then  it  is  agreed 
that  the  title  shall  remain  in  the  seller  until  the  payments  have 
been  made  or  the  security  given  for  the  deferred  payments. 
In  other  wo^rds,  the  title  to  the  presses  would  pass  to  Tousey 
had  he  given  the  notes  with  security  for  their  payment.  Not 
having  given  security,  the  title  remained  in  the  seller  until 
the  payments  were  made,  or  until  the  security  was  given  for 
those  not  made. 

K  we  are  correct  in  thus  construing  the  contract,  it  becomes 
unnecessary  to  consider  the  exception  taken  to  the  admission 
of  parol  evidence  as  to  what  was  said  by  the  parties  at  the 
time  the  agreement  was  made,  as  it  becomes  unimportant. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

All. concur. 

Judgment  affirmed. 


AoELiA  L.  Ons  et  al.,  Executors,' etc.,  Appellants  and  Respond- 
ents, V.  EusTicB  Conway,  as  Committee,  etc.,  Appellant  and 
Respondent. 

The  creditors  of  an  insolvent  lessee  have  no  equitable  claim  to  the  profits 
issuing  from  leased  land  until  after  the  landlord's  claim  for  rent  is 
satisfied. 

Plaintiffs  leased  certain  premises  to  S.,  who,  thereafter,  was  adjudged  a 
lunatic  and  a  committee  of  his  estate  appointed.  While  proceedings 
were  pending  to  compel  the  committee  to  pay  rent,  by  agreement  rent 
paid  in  by  a  sub-tenant  of  a  portion  of  the  premises  was  deposited  to 
await  the  result  of  this  action  to  determine  who  was  entitled  thereto.  It 
appeared  that  the  estate  was  insolvent.  Eeld,  that  plaintiff  was  entitled  to 
so  much  of  the  sum  deposited  as  was  paid  for  rent  which  accrued  after 
default  in  payment  of  rent  under  the  original  lease. 

In  re  Otis  (101  K.  Y.  580)  distinguished. 
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While  said  proceeding  was  pending  the  parties  entered  into  stipulations, 
under  and  in  pursuance  of  which  a  part  of  the  premises  was  leased  to 
different  parties.  Each  of  the  stipulations  recited  that  the  tenant  named 
therein  might  occupy  "  for  the  benefit  of  whom  it  may  concern."  and 
that  the  assent  of  the  parties  thereto  should  in  no  respect  alter  their 
legal  position  toward  each  other;  all  but  one  provided  that  payment  of 
rent  by  check  should  be  deposited,  and  at  the  determination  of  the  con- 
troversy paid  **  to  the  party  held  to  be  in  possession  of  the  said  premises." 
It  was  finally  adjudged  in  said  proceedings  that  the  lunatic  himself  was 
in  possession.  Held,  that  defendant,  as  committee,  was  entitled,  under 
the  stipulation,  to  the  rent  so  paid  in  and  deposited. 

The  other  stipulation  provided  that  the  rent  should  be  deposited  '*  and 
finally  paid  over  to  the  party  ultimately  entitled  ther^o."  Held,  that 
this  referred  to  the  final  determination  of  the  pending  proceeding,  and 
that  the  lunatic  and  his  estate  were  entitled  thereto. 

(Argued  March  7,  1889;  decided  March  19,  1889.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  13,  1887,  which  reversed  so  much  of  a 
judgment  entered  upon  a  decision  of  tlie  court  on  trial  at 
Special  Term  as  adjudged  that  defendant  was  entitled  to  the 
amount  of  various  deposits  with  the  American  Loan  and  Trust 
Company  of  rent  paid  in  under  leases  of  portions  of  the 
premises  described  in  the  complaint,  which  deposits  were 
made  pursuant  to  stipulations  between  the  parties,  and  which 
aflSrmed  so  much  of  said  judgment  as  adjudged  that  defend- 
ant was  entitled  to  all  rents  due  from  Jacob  Godhelp  to  Oscar 
Strasburger,  a  lunatic,  of  whose  estate  defendant  is  the  com- 
mittee, under  a  sub-lease  of  a  portion  of  the  said  premises. 

This  action  was  brought  to  determine  the  rights  of  the 
parties  to  said  rents  and  deposits. 

The  material  facts  are  stated  in  the  opinion. 

John  Z.  CadwcUader  for  plaintiffs.  The  estate  of  Oscar 
Strasburger  being  insolvent,  the  plaintiffs  are  entitled,  as 
against  other  creditors,  to  receive  any  rent  earned  by  the 
demised  premises  until  their  rent  is  paid  in  full.  (1  Story's 
Equity  Jur.  §  687 ;  Taylor's  Landlord  and  Tenant  [4th  ed.] 
§  659 ;  Ooddard  v.  Keate^  1  Vem.  87 ;  Rigga  v.  Whitney^ 
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15  Abb.  Pr.  388;  BoreU  v.  ]!^ewdl,  3  Daly,  233;  Peck  v. 
Inger9oU^  7  N.  Y.  528 ;  High  on  Keceivers,  §  470 ;  Hunter 
on  Landlord  and  Tenant  [1886]  175,  411.)  The  evidence  of 
the  proposition  to  compromise  admitted  under  objection  and 
exception  was  entirely  inadmissible.  (1  Phillips  on  Ev.  [Cow., 
Hill  and  Edw.  notes,  5th  Am.  ed.],  350,  note  124 ;  Greenleaf 
on  Ev.  §  192 ;  Payne  v.  Forty-second  St.  R.  Co.,  40  N.  Y. 
Super.  Ct.  8 ;  Williams  v.  Thorp,  8  Cow.  202.) 

Eustace  Conway  for  defendant  in  person.  A  court  of 
equity  will  not  now  entertain  any  claim  on  the  part  of  plaintiffs 
to  the  earnings  or  the  property  or  to  any  preference  over  the 
other  creditors.  (Taylor  on  Landlord  and  Tenant,  §  659.)  If 
the  stipulations  mean  anything  except  to  prevent  either  party 
waiving  his  rights,  they  mean  that  the  lunatic  is  entitled  to 
the  moneys,  as  he  was  the  party  held  to  be  ultimately  entitled 
thereto,  and  held  to  be  in  possession  of  the  premises.  (In  re 
Otis,  101  K  Y.  585.) 

Brown,  J.  There  is  no  dispute  between  the  parties  as  to 
the  facts  which  lie  at  the  foundation  of  this  controversy. 

On  January  1,  1881,  the  plaintiffs  leased  to  Oscar  Stras- 
burger  property  in  Broadway,  in  the  city  of  New  York,  for 
the  term  of  five  years,  at  an  annual  rent  payable  on  the  first 
days  of  February,  May,  August  and  November  in  each  year. 
In  September,  1884,  Strasburger  was  adjudged  to  be  a  lunatic 
and  his  son  Albert  was  appointed  his  committee.  Strasburger 
had  occupied  a  part  of  the  leased  land  for  business  purposes, 
and  his  son,  after  his  appointment  as  committee,  continued  the 
occupation  until  November  20,  1884,  at  which  time  the  busi- 
ness appears  to  have  ceased.  Pursuant  to  orders  of  the  Supreme 
Court,  tlie  committee  paid  to  the  plaintiffs  the  rent  due  on 
November  1, 1884,  and  February  1, 1885.  In  February,  1885, 
Albert  Strasburger  was  permitted  by  the  Supreme  Court  to 
resign  and  the  defendant  was  appointed  as  committee  in  his 
stead.  Upon  application  by  the  plaintiff,  the  Special  Term  of 
the  Supreme  Court  ordered  the  defendant  to  pay  the  rent  fall- 
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ing  due  May  1, 1885,  but  such  order  was  afterwards  reversed  by 
the  general  Term,  and  upon  appeal  to  this  court  the  order  of  the 
General  Term  was  affirmed.  {In  re  Otis,  101  N,  Y.  580.) 
While  this  proceeding  was  pending,  the  parties  entered 
into  stipulations  relating  to  the  leasing  of  the  property. 
Under  these  stipulations  a  part  of  the  property  was  rented 
during  the  year  1885,  and  the  fund  thus  accumulated  forms 
one  of  the  elements  of  the  dispute  between  the  parties. 

It  also  appears  that  Strasburger,  prior  to  the  order  adjudg- 
ing him  a  lunatic,  had  leased  a  part  of  the  property  to  one 
Jacob  Qodhelp,  who  occupied  until  January  1,  1886.  God- 
help's  rent  for  the  year  1885  has  not  been  paid  to  either  party, 
but  by  agreement  has  been  deposited  with  the  American 
Loan  and  Trust  Company  to  await  the  determination  of  this 
action,  and  this  sum  constitutes  the  second  item  of  the  plaint- 
ifiPs  claim. 

We  think  that  the  plaintiflPs  claim  to  have  the  Godhelp 
rent  paid  to  them  is  well  founded.  The  lunatic's  estate  is 
insolvent,  and  will  pay  but  a  small  percentage  upon  the  debts 
conceded  to  exist  against  it.  Technically,  rent  is  something 
which  a  tenant  renders  out  of  the  profits  of  the  land  which  ho 
enjoys.  Equitably,  it  is  a  charge  upon  the  estate,  and  the 
lessee,  in  good  conscience,  ought  not  to  take  the  profits  thereof 
without  a  due  discharge  of  the  rent.  {Goddard  v.  Keate, 
1  Vem.  87 ;  1  Story's  Eq.  Jur.  §  687 ;  Taylor's  Landl.  and 
Ten.  659 ;  2  Piatt  on  Leases,  §  185 ;  Biggs  v.  Whitney ,  15 
Abb.  Pr.  888.) 

The  creditors  of  an  insolvent  lessee  can  have  no  moral  or 
equitable  claim  to  the  profits  issuing  from  leased  land,  until 
after  the  landlord's  claim  for  rent  is  satisfied.  The  defendant 
argues,  however,  that  tliis  question  was  settled  adversely  to  the 
plaintiflE,  by  the  decision  of  this  court  in  the  MaUer  of  Otis  (101 
N.  Y.  580),  and  such  was  the  opinion  of  the  General  Term. 
This  question  was  not  involved  in  the  case  cited.  That  pro- 
ceeding arose  on  a  petition  of  the  plaintiffs,  in  which  it  was 
sought  to  make  the  rent  a  preferred  debt  against  the  lunatic's 
estate,  on  the  ground  that  tiie  committee  was  an  equitable 
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assignee  of  the  lease.  No  reference  was  made  to  the  Godhelp 
rent,  and  the  equitable  right  to  have  that  applied  to  the  pay- 
ment of  the  landlord's  debt  was  not  presented  to  the  court. 
Tliis  court  held  that  the  committee  was  not  an  assignee  of  the 
lease,  but  a  mere  custodian  of  the  lunatic's  estate,  and  that  there 
was  no  equitable  principle  upon  which  a  demand  for  rent 
takes  preference  of  other  debts,  in  the  absence  of  a  special 
equity  growing  out  of  the  circumstances  of  a  particular  case. 
That  language  was  applicable  to  the  case  then  before  the 
court,  but  has  no  application  to  the  present  appeal.  Godhelp 
was  not  a  party  to  the  other  proceeding,  nor  had  his  rent  then 
been  deposited  in  court,  and  the  form  of  the  proceeding  and 
the  absence  of  the  necessary  parties  precluded  the  awwxi  of 
such  equitable  relief  as  is  sought  in  this  action. 

The  rent  on  the  original  lease  to  Strasburger  having,  how- 
ever, been  paid  in  full  to  February  1, 1885,  the  plaintiffs'  right 
to  the  rent  due  from  the  sub-tenant  must  be  limited  to  that 
which  accrued  subsequent  to  the  last-named  date. 

As  to  the  other  fund  the  plaintiffs  do  not  assert  in  the  com- 
plaint any  equitable  claim,  but  base  their  rights  thereto  upon 
the  stipulations.  The  tenants  whose  rents  formed  this  f imd 
were  not  sub-tenants  of  the  original  lessee,  but  went  into  pos- 
session under  the  colisent  of  all  pckrties  contained  in  the  stipu- 
lations, and,  as  to  the  rent  accruing  from  their  occupation, 
the  parties  have  made  their  own  agreement  and  created  the 
law  that  must  govern  its  distribution.  All  the  stipulations  recite 
the  existence  of  differences  between  the  parties  as  to  the  pay- 
ment of  the  rent  named  in  the  lease  to  Strasburger,  and  that 
the  premises  are  vacant,  and  each  provides  that  the  tenant 
named  therein  may  occupy  "  for  the  benefit  of  whom  it  may  con- 
cern," and  that 'the  assent  to  the  agreement  should  in  no  respect 
alter  the  legal  position  of  the  parties  toward  each  other. 
All  except  the  first  provide  that  payment  of  the  rent  shall 
be  made  by  a  certified  check  payable  to  the  order  of  Strong 
and  Cadwalder  and  Eustace  Conway,  committee,  jointly,  and 
that  the  same  shall  be  deposited  in  the  American  Loan  and  Trust 
SioKELs— Vol.  LXIX.    3 
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Company  until  the  final  determination  of  the  said  controversy; 
^^  and  that  at  the  determination  of  the  question  at  difference 
between  the  parties,  both  parties  shall  join  in  indorsing  to  the 
party  held  to  he  in  possession  of  the  said  premises^  The 
parties  thus  fixed  the  time  when  and  the  event,  which 
jshould  determine  the  right  to  the  possession  of  these  checks. 
It  is  not  disputed  that  the  controversy  thus  named  was  the 
proceeding  I  have  already  referred  to  and  which  was  finally 
.decided  in  this  court,  and  that  the  final  determination  therein 
was,  that  the  lunatic  himself  was  in  possession  of  the  demised 
premises. 

This  statement  would  seem  to  be  sufficient  to  determine,  that 
the  defendant,  as  the  committee  of  the  lunatic,  was  entitled  to 
have  the  checks  indorsed  by  the  plaintiffs  and  delivered  to 
him.  But  the  plaintiffs  claim  that  the  real  meaning  of  the 
agreement  was,  that  the  party  who  was  defeated  in  that 
proceeding  sliould  receive  the  rent  paid  by  the  tenants  under 
the  stipulation.  We  can  find  nothing  in  the  cage  to  justify 
such  a  construction.  Certainly  it  could  not  have  been  claimed 
that  the  plaintiffs  were  in  possession  of  the  premises.  They 
had  refused  to  accept  a  surrender  of  the  lease,  and  the  various 
proceedings  in  this  court  and  in  the  Supreme  Court  to  obtain 
payment  of  the  rent  from  the  committee  were  based  on  the 
existence  and  validity  of  the  original  lease. 

It  is  possible  that  it  may  have  been  the  purpose  of  the  par- 
ties that  the  plaintiffs  were  to  receive  these  rents  in  case  they 
were  unsuccessful  in  the  proceeding  then  pending  and  referred 
to  in  the  stipulation,  but  they  expressed  no  such  purpose  in 
the  agreement  they  signed,  and  we  must  give  effect  to  the 
plain  language  of  those  instruments.  The  point  in  dispute 
was,  was  the  committee  to  be  regarded  as  in  possession  as  the 
equitable  assignee  of  the  lease  ?  If  he  was,  then  he  would  be 
<5ompelled  to  pay  plaintiff  the  rent  reserved  in  the  original 
lease,  and  the  rents  covered  by  the  stipulations  would  be  his. 
But  as  this  court  held  the  lunatic  was  in  possession,  by  the 
plain  language  of  the  agreement,  the  rents  are  his,  and 
the  checks  must  be  indorsed  by  plaintiffs  and  delivered  to  the 
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committee.  The  first  stipulation  diflfers  from  the  other  in  pro- 
viding that  the  rent  should  be  deposited  "and  finally  paid 
over  to  the  party  ultimately  entitled  thereto."  This,  we  think, 
referred  to  the  final  determination  in  the  proceeding  then 
pending.  It  had  no  reference  to  any  equitable  claim  that 
the  landlord  might  afterwards  assert  to  the  rents  from  sub- 
tenants, but  provided  for  payment  to  the  party  who  ultimately 
should  be  decided  to  be  legally  entitled  thereto.  The  lunatic  is 
such  party,  and  his  estate  is  entitled  to  the  rent  covered  by 
these  stipulations. 

Our  conclusion  being  different  from  both  of  the  courts 
below,  the  judgment  of  the  General  and  Special  Terms  should 
be  reversed  and  a  new  trial  granted,  without  costs  to  either 
party  against  the  other  in  this  court. 

All  concur. 

Judgments  reversed. 


The  People  ex  rel.  Nicholas  Coopeb,  Respondent,  v.  The 
Registbar  of  Abreabs  of  the  CriY  of  Brooklyn, 
Appellant. 

Taxes  assessed  for  the  years  1882, 1883, 1884  and  1885  upon  certain  lots  in  the 
city  of  Brooklyn  owned  by  the  relator,  being  in  arrears,  he  called  at  the 
office  of  the  registrar  of  arrears  and  asked  the  clerk  charged  with  that  duty 
to  give  him  all  the  bills  for  taxes,  etc.,  against  his  property,  stating  that  he 
wished  to  settle  up.  He  was  given  the  bills  for  the  taxes  for  1882,  1883 
and  1884,  which  he  paid,  but  no  bill  for  1885  was  given  to  him.  The 
registrar  subsequently  sold  the  lots  for  the  unpaid  taxes  of  1885.  The 
relator,  as  soon  as  he  learned  of  this,  tendered  to  the  registrar  the  amount 
of  such  unpaid  tax,  which  was  refused.  Held,  that  under  the  charter  of 
the  city  (§  16,  tit.  8,  chap.  863,  Laws  of  1873),  it  was  the  duty  of  the 
registrar  upon  the  request  of  the  relator  to  furnish  him  with  a  correct 
statement  of  all  unpaid  taxes  upon  his  lots;  that  the  sale  was  voiJ  and 
the  relator  was  entitled  to  a  mandamtis  to  compel  the  registrar  to  accept 
the  tax  and  cancel  the  sale;  also,  that  as  the  purchaser  had  not  received 
a  conveyance  he  was  not  a  necessary  party. 

It  ieems  where  a  taxpayer  calls  upon  the  proper  officer  for  a  statement  of 
all  the  taxes  due  from  him,  receives  a  statement  and  pays  all  of  the  taxes 
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included  therein,  and  afterwards  the  land  is  sold  for  non-payment  of 
taxes  in  arrear  at  the  time  the  statement  was  furnished,  but  which  were 
omitted  from  it  by  the  neglect  of  the  officer  or  his  clerk,  the  title  of  the 
taxpayer  is  not  divested  by  the  sale. 

(Argued  March  7, 1889;  decided  March  19,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  of  the  seeoiid  judicial  department,  made  September  19, 
1887,  which  affirmed  a  final  order  of  Special  Term  granting 
a  peremptory  ^vrit  of  Tuandamus^  the  requirements  of  which, 
as  well  as  the  material  facts,  are  stated  in  the  opinion. 

Almet  F,  Jenka  for  appellant.  The  relator  must  make 
out  a  case  as  a  plaintiff  would  and  show  himself  free 
from  imputation  of  want  of  care,  and  that  he  took  every  step 
which  a  reasonable  man  should  take  before  he  can  ask  the  aid 
of  the  court  against  the  negligence  of  the  respondent.  {Peo- 
ple ex  rel.  Post  v.  Rarksoniy  2  N.  Y.  492;  People  ex  rel. 
Mygatt  v.  Suprs.,  11  id.  563-574 ;  People  ex  rel.  Martdn  v. 
Broiouy  55  id.  180,  191 ;  Com.  Bank  v.  Canal  Comrs.y  10 
Wend.  26.)  The  court  erred  in  granting  a  writ  of  mandamus. 
{People  V.  Hayt,  66  N.  Y.  606 ;  People  v.  Bum^  9  Abb. 
N.  C.  127,  note ;  Adsit  v.  Brady,  4  Hill,  630.) 

William  J.  Qaynor  for  respondent.  Apart  from  any 
specific  statutory  requirement,  and  on  general  principles,  that 
it  is  the  duty  of  tax  receiving  officers  to  render  a  full  bill,  to 
give  correct  information,  and  failure  to  do  so,  by  which  the 
taxpayer  is  mislead  and  prevented  from  paying  a  lien  on  his 
property,  renders  the  sale  for  the  non-payment  of  such  lien 
unauthorized  and  void.  {Van  Benihiiysen  v.  Sawyer,  35 
N.  Y.  150 ;  Mayer  v.  Mayor,  etc.,  63  id.  455 ;  Breisch  v. 
Coxe,  81  Pa.  St.  336 ;  Buhh  v.  Tompkins.  47  id.  359.)  The 
purchaser  at  a  pretended  sale  is  not  a  necessary  or  proper 
party  here.  {Clem^nti  v.  Jackson,  92  N.  Y.  591 ;  People 
ex  rei.  v.  Cody,  51  Supr.  Ot  316.)  The  omission  of  relator's 
counsel  to  object  to  the  charge  that  if  the  relator  applied 
generally  to  the  registrar  for  all  taxes  and  liens,  as  he  testi- 
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fied,  and  the  items  were  omitted,  the  relator  was  entitled  to 
a  verdict,  was  a  distinct  assent  to  the  law  of  the  case,  and  a 
waiver  of  the  previous  exception  to  the  motion  to  dismiss. 
[Zakr  V.  Railway  Co.,  104  N.  Y.  294.) 

FoLLBTT,  Ch.  J.  The  relator  for  many  years  has  owned  lots 
Ifos.  41,  42  and  43  in  block  No.  55  in  the  city  of  Brooklyn. 
On  March  18, 1886,  the  taxes  assessed  upon  these  lots,  for  the 
years  1882, 1883, 1884  and  1885,  were  due  and  in  ^rear.  On 
this  date  the  relator  called  at  the  office  of  the  registrar,  whose 
duty  it  was  to  receive  payment  for  taxes  in  arrear,  and  he  told 
the  clerk,  who  was  charged  with  the  duty  of  furnishing  tax- 
payers with  a  statement  of  the  amount  due  from  them  for 
taxes,  "  that  I  wanted  him  to  give  me  all  the  bills  for  my 
taxes  and  assessments,  water  rent  and  liens  against  the  prop- 
erty;  that  I  wanted  to  settle  up."  He  said  "  *  all  right ;  you 
had  better  leave  them  and  come  in  again,'  and  I  did."  About 
an  hour  after  this  interview  the  relator  returned  to  the 
registrar's  office  and  received  the  bills  for  the  taxes  for  the 
years  1882, 1883  and  1884,  amounting  to  $3,288.66,  which  he 
paid.  No  bill  for  taxes  of  1885  was  handed  to  the  relator. 
On  the  19th  of  May,  1886,- the  registrar  sold  the  lots  for  the 
arrears  of  1885,  which  fact  was  learned  by  the  relator  on  the 
twenty-second  of  May,  and  on  the  same  day  he  tendered  to 
the  registrar  sufficient  money  to  pay  the  taxes  for  that  year, 
which  he  refused  to  receive.  Thereupon  the  relator  obtained 
aa  alternative  writ  of  majidamys  in  which  these  facts  were 
alleged,  requiring  the  defendant  to  show  cause  why  he  should 
iiot  receive  the  amount  due  for  taxes  and  cancel  the  sale. 
The  defendant  answered  denying  the  allegations.  Upon  the 
trial  the  jury  found  this  issue  in  favor  of  the  relator.  Upon 
the  coming  in  of  the  verdict  a  judgment  was  entered  direct- 
ing that  a  peremptory  writ  of  mamdamv^  issue  requiring  the 
defendant  to  receive  the  taxes  and  cancel  the  sale.  Upon 
appeal  to  the  General  Term  the  judgment  was  affirmed. 

^iVlien  a  taxpayer  calls  upon  the  proper  officer  for  a  state- 
nient  of  aU  the  taxes  due  from  him,  and  receives  a  statement 
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and  pays  all  of  the  taxes  incladed  therein,  and  afterwards  the 
land  is  sold  for  the  non-payment  of  taxes  in  arrear  at  the  time 
the  statement  was  furnished,  but  which  were  omitted  from 
tlie  statement  by  the  neglect  of  the  officer  or  his  clerk,  the  title 
of  the  taxpayer  is  not  divested  by  the  sale.  (  Van  Benthuysen 
V.  Sawyer,  36  N.  Y*  150 ;  Brelsch  v.  Cox^,  81  Penn.  St.  336 ; 
Forrest  v.  Henry ^  33  Minn.  434-436 ;  Martin  v.  Barbour j  34 
Fed.  Kep.  701-710 ;  Black,  on  Tax  Titles  [5th  ed.]  §§  717, 725.) 

Section  16  of  title  8  of  chapter  863,  Laws  1873  (the  charter 
of  the  city  of  Brooklyn)  provides :  "  The  registrar  of  arrears, 
upon  the  requisition  of  any  person,  shall  furnish  a  bill  of  any 
arrears  of  assessments,  taxes  and  ^vater  rates  so  transmitted  or 
returned  to  him ;  also  of  the  amounts  necessary  to  redeem  any 
lot  or  lots  sold  for  tlie  like  dues  thereon,  if  it  or  they  be  yet 
redeemable,  which  shall  be  called  a  "  bill  of  arrears  or  assess- 
ments, taxes  and  water  rates,  and  for  redemption ; "  and  upon 
payment  of  the  amount,  his  receipt  thereon  shall  be  conclusive 
evidence  of  such  payment,  and  forever  free  the  said  lot  or  lots 
from  all  liens  therein  specified."  Under  this  section  it  was 
the  plain  duty  of  the  registrar,  upon  the  oral  request  of  the 
relator,  to  furnish  him  with  a  correct  statement  of  all  unpaid 
taxes  upon  the  lots  specified 

Section  24  of  title  8  of  this  chapter  has  no  application  to 
the  case  of  the  taxpayer,  who,  for  the  purpose  of  laying  hia 
taxes,  specifies  his  lots  and  demands  a  statement  or  bill  of  the 
amount  of  taxes  due  from  him  on  such  lots. 

Mandamus  is  tlie  proper  remedy  to  compel  the  defendant 
to  receive  the  taxes  and  cancel  the  sale,  and  the  purchaser  not 
having  received  a  conveyance  is  not  a  necessary  party  thereto* 
{Cletnenti  v.  Jackson,  92  N.  Y.  591 ;  People  ex  rel.  Tovma- 
hend  v.  Cady,  19  J.  &  S.  316,  affd.  99  K  Y.  620.) 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


1889.] 


Shaffeb  v.  Riselet. 


23 


Statement  of  case. 


£uzA  Ann  Shaffer,  Respondent,  v.  Joseph  H.  Riseley, 

Appellant. 

Ji  uma  that  where  the  affidavit  annexed  to  a  petition  for  his  discharge 
presented  by  a  person  imprisoned  upon  execution,  is  not  made  on  the 
day  of  the  presentation  of  the  petition,  as  required  by  the  Code  of  Civil 
Procedure  (§  2201),  but  on  a  previous  day,  the  court  acquires  no  jurisdic- 
tion, and  where  an  order  of  discharge  granted  thereon  contains  no  recital 
of  a  compliance  with  this  requirement,  it  is  no  protection  to  the  sheriff; 
if,  therefore,  he  obeys  the  order  he  renders  himself  liable  for  an  escape. 

Where,  however,  the  petition  in  such  a  case  was  duly  served  upon  the 
attorney  of  the  judgment-creditor  and  he,  as  such  attorney,  appeared  on 
presentation  of  the  petition  and  application  for  the  order  of  discharge, 
without  raising  the  objection,  hdd,  that  this  was  a  waiver  thereof,  and 
that  it  could  not  be  raised  thereafter  in  an  action  against  the  sheriff  for 
an  escape. 

BvUymore  v.  Cwyper  (48  N.  Y.  236)  distinguished. 

StMfftr  V.  B,i9dy  (44  N.  Y.,  6)  reversed. 

(Argued  March  8,  188d;  decided  March  19,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  March  8,  1887, 
wliich  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John  F.  Cloonan  for  appellant.  The  order  of  discharge 
served  upon  the  sheriff  was  regular  on  its  face,  contained 
recitals  of  all  the  necessary  facts  to  give  jurisdiction  to  the 
court  granting  it,  and  of  itself,  protects  the  sheriff  in  di&^ 
charging  the  prisoner,  whether  jurisdiction  actually  existed  or 
not.  {Devlin  v.  CoajpeVj  84  N.  Y.  410 ;  Goodwin  v.  GHffis^ 
88  id.  629,  633,  634 ;  Hart  v.  Du  Boia,  20  Wend.  236 ;  W^ber 
V.  6ray,  24  id.  485 ;  People  v.  Warren^  5  Hill,  440 ;  Chegaray 
V.  Jenkins^  5  N.  Y.  376 ;  Savacool  v.  Boughton^  5  Wend* 
171.)  The  court  had  jurisdiction  and  the  order  not  only  pro* 
tects  the  sheriff,  but  is  valid  and  binding  upon  every  party  to 
the  proceeding.  (Code  of  Civil  Pro.  §§  2201,  2205 ;  Rich- 
mond  V.  Priam^  24  Hun,  578 ;  Hart  v.  Du  Bois,  20  Wend* 
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236.)  The  act  of  the  plaintiff,  by  her  attorney,  in  appearing 
generally  in  the  proceeding,  in  not  objecting  to  the  jurisdic- 
tion of  the  court  in  permitting  the  order  dLschargiug  the 
prisoner  to  be  served  upon  a  public  officer,  who  acted  in  good 
faith  under  it,  constitutes  a  waiver  and  is  a  bar  to  recovery  in 
this  case.  {IlaH  v.  DuBoisy  20  Wend.  236 ;  Olcott  v.  Mac- 
lean, 73  K  Y.  223,  225;  Ward  v.  Craigj  87  id.  650, 557,  558 ; 
Hilton  v.  Fonda,  86  id.  339 ;  In  re  Cooper,  93  id.  507 ; 
Poffinger  v.  Yutte,  102  id.  38 ;  Carpenter  v.  Mintum,  65 
Barb.  293 ;  People  v.  Bancker,  5  N.  Y.  106  ;  Dakev.  MiUer^ 
15  Hun,  356;  Phyfe  v.  Eiitier,  45  N.  Y.  102;  Johnson  r. 
Oppenheim,  55  id.  291.)  Recitals  contained  in  the  record  of 
the  proceedings  for  the  discharge  of  the  insolvent  debtor  are 
presumptive  evidence  of  the  facts  therein  contained.  {Zevns 
V.  PenfieLd,  39  How.  491 ;  Rome  v.  Parsons,  6  Hun,  338 ; 
Ferguson  v.  Crawford^  70  N.  Y.  253 ;  People  ex  reL  Freyy, 

Worden,  100  id.  26.)  Plaintiff  being  a  party  to  the  proceed- 
ing, in  the  absence  of  all  other  evidence,  is  absolutely 
bound  by  the  record  of  those  proceedings.  (Greenleaf  on 
Ev.  [12th  ed.]  §  523;   Neinetty  v.  Nal(yr,  100  K  Y.  569; 

Wood  V.  Jackson,  8  Wend.  9 ;  Casde  v.  Noyes,  14  N.  Y. 
329.)  The  judgment  is  valid  and  continued  in  full  force  and 
effect  notwithstanding  the  discharge.  (Code  of  Civil  Pro. 
§  2213;  Prussia^  Overseer,  etc.,  v.  Brown,  9  State  Eep.  629; 
Browne  v.  Bradley,  5  Abb.  141.) 

'  William  Zounsbery  for  respondent.  The  order  of  the 
county  judge,  made  on  the  17th  day  of  March,  1885,  direct- 
ing the  disdiarge,  does  not  recite  the  proceedings  necessary 
under  the  Code  to  vest  tlie  court  with  jurisdiction.  {BuUy- 
more  v.  Cooper,  2  Lans.  71 ;  46  N.  Y.  236,  243 ;  Richmond 
V.  Priam,  24  Hun,  578 ;  Devdin  v.  Cooper,  84  K.  Y.  414 ; 
Ooodwin  V.  Oriffis,  88  id.  637.)  The  affidavit  to  tlie  petition 
was  defective,  not  having  been  subscribed  and  taken  by  the 
petitioner  on  the  day  of  the  presentation  of  the  petition. 
(Code,  §  2204 ;  Browne  v.  Bradley,  5  Abb.  141 ;  BuHymore 
V.  Cooper,  2  Lans.  71 ;  Richmond  v.  Pnam,  24  Hun,  578.) 
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The  recital  on  the  orders  that  they  were  granted  *'  after  hear- 
ing D.  W.  Sparling,  attorney  for  said  plaintiff,"  does  not  imply 
the  consent  of  the  plaintiff.  {Sort  v.  Du  Bois^  20  Wend. 
236 ;  Hichmond  v.  Priam,  24  Hun,  5Y8.)  The  affidavit  was 
a  necessary  step  to  be  taken  that  could  not  be  waived  by 
implication.  Any  act  short  of  actual  consent  was  ineffectual. 
{Johnsorh  V.  Oppenheim,  56  N.  Y.  fi9 1 .)  The  writing  of  the 
order  was  not  the  act  of  the  petitioner,  who  took* it  from  the 
court,  and  if  he  is  to  avail  himself  of  anything  said  or  not 
said  by  the  plaintiff's  attorney,  he  should  have  stated  it  in  the 
order,  by  way  of  admission  or  waiver.  {Dams  v.  Packard, 
7  Peters,  276;  8  id.  314;  YalaTino  v.  Thomjmn^  7  N.  Y. 
576;  Coffin  v.  Reynolds,  37  id.  640.) 

Bradleit,  J.  The  defendant  was  sheriff  of  the  county  of 
Ulster.  This  action  was  brought  to  recover  for  &n  alleged 
escape  of  one  Samuel  II.  Palmer,  who  had  been  imprisoned 
in  the  jail  of  that  county,  upon  execution  issued  on  a  judg- 
ment recovered  against  him  by  the  plaintiff.  The  defendant 
discharged  Palmer  from  such  imprisonment  pursuant  to  an 
order  of  the  County  Court  of  the  county  of  Ulster,  in  which 
such  judgment  was  recovered.  The  ground  upon  wliich  the 
plaintiff  relies  to  support  the  action  is  that  it  app«3ared  neither 
by  the  recitals  in  the  order  nor  by  the  proceedings  in  which  it 
was  made  that  the  County  Court  had  jurisdiction  to  make  it. 
The  order  did  not  recite  all  the  facts  requisite  to  jurisdiction. 
And  by  reference  to  the  proceedings  had  in  the  County  Court, 
it  appears  that  the  provisions  of  the  statute  were  complied 
with  except  as  to  the  time  of  making  the  affidavit  annexed  to 
the  petition.  The  statute  requires  that  such  affidavit  be  made 
on  the  day  of  the  presentation  of  the  petition.  (Code  of 
Civ.  Pro.  §  2204.)  It  was  not  then  made,  but  was  made 
seventeen  days  before  that  day.  The  rule  applicable  to  such 
cases  is  that  the  sheriff  is  protected  in  obeying  the  mandate  of 
the  order  if  it  contain  a  recital  of  all  the  facts  requisite  to  the 
jurisdiction  of  the  court  in  the  proceeding  in  which  the  order 
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is  made ;  but  if  it  fail  to  recite  any  of  such  facts,  the  officer  is 
liable  if  he  discharge  the  judgment-debtor  unless  he  makes  it 
appear  that  the  court  did,  in  fact,  have  jurisdiction  to  make 
the  order.     {BvlVyirwre  v.  Cooper^  46  N.  Y.  236.) 

The  failure  to  make,  on  the  day  of  the  presentation  of  the 
petition,  the  required  affidavit,  rendered  the  proceedings 
jurisdictionally  defective.  And  unless  such  defect  was  in 
some  manner  obviated,  the  defendant,  in  the  discharge  of 
Palmer  from  imprisonment,  became  liable  to  the  plaintiff 
as  for  his  escape.  There  was  no  question  of  public  policy 
involved,  but  the  proceeding  was  one  in  which  the  parties  to 
the  judgment  upon  which  the  execution  was  issued  were 
alone  interested.  The  imprisonment  of  a  judgmeut^iebtor 
in  a  case  where  it  is  allowable,  is  within  the  remedies  pro- 
vided for  the  benefit  of  the  creditor  for  the  collection  of  his 
judgment.  The  plaintiff's  right  wis,  to  have  the  execution 
effectual,  to  retain  Palmer  in  custody  until  he  should  be 
lawfully  discharged.  The  judgment-debtor  sought  to  so 
obtain  his  release,  and  for  that  purpose  instituted  by  petition, 
in  due  form,  the  proceeding  for  his  discharge  from  custody. 
This  petition,  with  the  proper  notice,  was  served  as  provided 
by  the  statute,  upon  the  plaintiff's  attorney,  whose  name  was 
subscribed  to  the  execution.     (Code,  §  2206.) 

He,  as  such  attorney,  appeared  in  the  proceeding  on  the 
presentation  of  the  petition,  when  the  order  was  made  direct- 
ing the  sheriff  to  bring  Palmer  before  the  court  and  upon  the 
application  for  the  order  for  his  discharge,  as  appears  by  the 
orders.  The  question  arises  whether  by  such  appearance  and 
taking  part  in  the  proceeding  the  defect  referred  to  was  waived 
on  the  part  of  the  plaintiff  and  the  order  directing  the  dis- 
charge of  Palmer  rendered  vaUd.  The  court  had  general 
jurisdiction  of  the  subject-matter,  and  in  such  case,  as  a  general 
rule,  the  general  appearance  of  a  party  waives,  as  to  him,  any 
want  of  jurisdiction  of  the  person,  unless  the  objection  in 
that  respect  is  specifically  made. 

It  does  not  appear  that  any  such  objection  was  taken  by  the 
plaintiff's  attorney,  and,  while  it  cannot  be  assumed  that  he 
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consented  to  the  making  of  the  order  in  question,  his  opposition 
may  be  deemed  to  have  been  made  on  the  merits  as  distin- 
quished  from  objection  to  the  jurisdiction  of  the  court  founded 
V  upon  the  defect  above  mentioned.  The  mere  opposition  of 
tlie  attorney  to  the  maldng  the  order  may  have  been  treated 
by  the  court  as  made  in  the  proceeding  to  the  discharge  of  the 
imprisoned  debtor,  rather  than  as  ail  objection  to  the  proceed- 
ing or  to  the  power  of  the  court  to  entertain  it ;  and  such  may 
fairly  be  taken  as  the  import  of  the  action  of  the  attorney  so 
far  as  it  is  made  to  appear  by  the  order.  This  represents  him 
as  appearing  generally,  and  it  in  no  manner  appears  in  the 
record  that  he  made  the  specific  objection  now  sought  to  be 
raised  to  the  proceeding.  It  cannot,  therefore,  be  assumed 
that  such  objection  was  taken,  and  having  failed  to  make  it  or 
to  call  the  attention  of  the  County  Court  to  it,  the  plaintiff 
cannot  take  advantage  of  the  particular  defect  in  the  proceed- 
ings, but  it  will  be  deemed  to  have  been  waived.  {People  v. 
BancJcer,  5  K  Y.  106  ;  EiUon  v.  Fcmda,  86  id.  340 ;  Stevens 
V.  Benton^  2  Xans.  156  ;   EaH  v,  Du  Bois^  20  Wend.  236.) 

No  reason  appears  why  the  question  of  jurisdiction  of  the 
County  Court  to  entertain  the  particular  proceeding  may  not 
be  thus  effectually  waived.  We  think  the  record  permits  the 
conclusion  that  it  was  done  in  this  instance.  It  may  be 
observed  that  in  Bullymore  v.  Cooper  there  seems  to  have  been 
no  appearance  of  the  creditor  in  the  proceeding  in  which  the 
order  was  made,  and  nothing  was  there  waived. 

These  views  lead  to  the  conclusion  that  the  order  appealed 
from  should  be  reversed,  and  the  judgment  entered  on  the 
verdict  afltened. 

All  concur,  except  Pabkeb,  J.,  not  sitting. 

Order  reversed  and  judgment  afl&rmed. 
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I  111  47i|       "^^^  National  Park  Bank  op  New  York,  Appellant,  v.  The 
|ii4    ssl  Seaboard  Bank,  Bespondent. 

The  title  to  commercial  paper  received  by  a  bank  for  collection  and  for- 
warded to  its  correspondent  bank  in  the  usual  course  of  business,  without 
any  express  agreement  in  reference  thereto,  does  not  vest  in  such  corre- 
spondent, even  if  it  has  remitted  on  general  account  in  anticipation  of 
collections. 

When  a  raised  draft  so  forwarded  is  presented  by  the  correspondent  bank, 
as  agent,  and  the  drawee,  through  mistake,  pays  it,  the  collecting  bank 
cannot  be  required  to  repay,  if  it  has  paid  over  to  its  principal  before 
notice  of  the  mistake. 

When  payment  is  made  upon  general  account  without  direction  as  to  its 
application  the  law  applies  it  to  the  oldest  items. 

A  draft  for  |8  drawn  on  the  plaintiff,  which  had  been  raised  to  (1,800, 
was  delivered  to  the  Eldred  Bank  for  collection;  that  bank  indorsed  it 
*'for  collection  for  account  of  the  Eldred  Bank,"  and  forwarded  it  to 
defendant,  its  correspondent  bank.  The  latter,  on  receipt,  credited 
the  amount  of  the  draft  as  raised  to  the  Eldred  Bank,  presented 
it  on  July  16,  1885,  and  plaintiff,  through  a  mistake  of  fact,  paid  it. 
All  the  banks  acted  in  good  faith;  the  alteration  was  not  discovered 
until  August  15.  By  the  established  course  of  business  between  defend- 
ant and  the  Eldred  Bank  the  former  did  not  become  responsible  for  any 
draft  so  forwarded  for  collection,  but  was  reimbursed  by  the  latter  in 
case  of  non-payment  if  it  had  made  any  credits,  payments  or  remittances 
in  anticipation  of  collection.  At  the  time  of  the  discovery  the  aggre- 
gate of  the  debits  in  defendant's  account  with  the  Eldred  Bank  exceeded 
the  aggregate  of  credits  by  more  than  the  (1,800,  but  said  balance  arose 
wholly  from  transactions  subsequent  to  the  date  when  said  draft  was 
paid  and  the  entire  amount  to  the  credit  of  the  Eldred  Bank  when  the 
draft  was  paid,  including  its  proceeds,  had  been  drawn  out  before  the 
alteration  was  discovered.  In  an  action  to  recover  the  amount  so  paid, 
less  the  face  of  the  draft  as  drawn,  the  trial  court  found  that  the 
sum  paid  by  plaintiff  had,  prior  to  August  fifteenth,  been  paid  over  by 
defendant  to  the  Eldred  Bank;  and  that  defendant  never  had  any  title  to 
or  interest  in  the  draft.  Hdd,  that  the  said  findings  of  fact  were  Justified 
by  the  evidence  and  were  conclusive  here;  and  that  the  complaint  was 
properly  dismissed. 

Met.  Nat.  Bk.  v.  Layd  (90  N.  Y.  580)  distinguished. 

Reported  below,44  K  Y.  49. 

(Argued  March  8,  1889;  decided  March  19,  1889.) 

Appeal  from  judgment  of    the  General    Term  of    the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
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an  order  made  March  14,  1887,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  a  decision  of  ,the  court  on 
trial  without  a  jury. 

On  the  7th  of  July,  1885,  the  First  National  Bank  of 
Wallin^ord,  Connecticut,  drew  on  the  plaintiff  a  draft  in  the 
Tlsual  form,  for  the  sum  of  $8,  payable  to  the  order  of  one 
Frank  Saxton,  and  delivered  the  same  to  him.  Subsequently, 
but  prior  to  July  15,  1885,  said  draft  was  raised  from  $8  to 
$1,800,  and  on  that  day  said  Saxton  indorsed  it  in  blank  and' 
presented  it  to  the  Eldred  BanTc,  of  Eldred,  Pennsylvania, 
with  the  request  that  it  should  collect  the  same  for  liim. 

The  Eldred  Bank  received  said  draft  for  collection  only, 
giving  back  a  receipt  to  that  effect ;  indorsed  it  to  the  order  - 
of  defendant's  cashier  "  for  collection '  for  account  of  the 
Eldred  Bank,  Eldred,  Pa.,"  and  at  once  lorwarded  it  for 
collection  to  the  defendant,  its  New  York  correspondent, 
which  received  it  on  the  morning  of  July  16,  1885,  and  forth- 
with notified  the  Eldred  Bank,  by  mail,  that  it  had  been 
received  and  placed  to  its  credit.  On  the  next  day  the 
defendant  presented  it,  through  the  Now  York  Clearing 
House,  to  the  plaintiff  for  payment,  and  the  plaintiff  there- 
upon, tlirough  a  mistake  of  fact,  paid  it  to  the  defendant 
as  a  draft  for  $1800.  The  change  in  said  draft  was  unknown 
to  each  of  said  banks  until  about  the  15th  day  of  August, 
1885,  and  all  of  them  acted  in  good  faith  in  the  premises. 

It  was  the  custom  of  the  defendant  to  notify  the  Eldred 
Bank  immediately  of  a  failure  to  collect  any  of  its  checks 
or  drafts  or  of  anything  wrong  in  regard  to  them.  The  Eldred 
Bank  waited  until  July^  25,  1885,  in  order  to  be  sure  that 
everything  was  all  right,  when,  not  having  heard  anything  to 
the  contrary,  it  became  satisfied  that  the  draft  was  genuine 
in  all  respects,  and  paid  over  the  proceeds  thereof,  less  charges 
for  collection,  to  said  Saxton.  According  to  the  estabhshed 
course  of  business  between  the  defendant  and  the  Eldred 
Bank,  the  former  did  not  become  responsible  for  said  draft, 
or  for  any  draft,  forwarded  to  it  for  collection  by  the  cashier, 
but  '^  was  reimbursed  by  said  Eldred  Bank  in  case  of  the  non- 
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payment  of  any  such  draft  *  *  *  if  the  defendant  had 
made  any  credits,  payments  or  remittances,  in  anticipation  of 
the  collection  of  the  same  or  on  account  thereof." 

The  defendant,  upon  receipt  of  said  draft,  credited  the 
amount  thereof  to  the  Eldred  Bank  in  the  only  account  that 
it  kept  with  the  latter.  Said  account  was  balanced  on  July 
21, 1885,  and  the  balance  carried  to  the  credit  of  the  same 
account,  which  remained  open  until  after  August  fifteenth, 
but  by  that  time  the  aggregate  of  the  debits  therei^i  by  the 
defendant  to  the  Eldred  Bank,  since  the  last  balancing  thereof, 
including  the  balance  then  existing  in  favor  of  the  Eldred 
Bank,  exceeded  the  aggregate  of  the  credits  by  considerably 
more  than  the  sum  of  $1,800,  with  interest  thereon  from 
July  17,  1885. 

The  plaintiff  first  learned  that  the  draft  had  been  altered  on 
the  15th  of  August,  1885,  when  it  notified  the  defendant  of 
the  fact  and  requested  repayment  of  the  difference  between 
said  sums,  with  interest,  which  the  defendant  refused,  as  it  had 
already  paid  over  the  money  to  the  Eldred  Bank,  which  in 
turn  had  paid  it  to  Saxton.  At  this  time  the  balance  to  the 
credit  of  the  Eldred  Bank  on  the  books  of  the  defendant 
exceeded  the  amount  of  said  draft,  but  said  balance  arose 
wholly  from  collections  and  transactions  subsequent  to  the 
date  when  said  draft  was  paid. 

The  plaintiff  brought  this  action  to  recover  from  the  defend- 
ant the  difference  between  the  genuine  and  the  altered  draft. 

The  justice  before  whom  the  cause  was  tried  without  a  jury, 
found  the  foregoing  facts,  and  also  found  specifically  "  that 
said  sum  of  $1,800  and  all  other  snips  of  money  in  the  posses- 
sion of  or  under  the  control  of  the  defendant  on  July  17, 1885, 
and  on  July  25, 1885,  belonging  to  or  to  the  credit  of  said 
Eldred  Bank,  had  been,  prior  to  August  15,  1885,  the  date  of 
the  aforesaid  notice,  paid  over  by  the  defendant  to  said  Eldred 
Bank;  that  the  defendant  never  had  any  title,  ownership, 
interest  or  property  in  or  to  said  check  or  draft,  or  any  part 
thereof,  and  never  assumed  any  title,  ownership,  interest  or 
property  in  the  same," 
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Said  justice  found,  as  a  conclusion  of  law,  that  the  complaint 
should  be  dismissed  upon  the  merits. 

Francis  C.  Barlow  for  appellant.  When  the  defendant 
collected  the  draft  in  question  from  the  plaintiff,  on  July  17, 
1885,  the  defendant  was  the  owner  of  it.  {Met.  Nat.  Bk. 
V.  Loyd^  90  N.  T.  530.)  The  draft  ceased  to  be  the  specific 
property  of  the  Eldred  Bank,  and  the  latter  became  a  creditor 
of  the  defendant  for  the  amount,  and  the  defendant  became 
the  owner  of  the  paper!  {Met  Nat  Bk.  v.  LLoyd^  90  N.  T. 
630,  534, 535 ;  25  Hun,  101 ;  Cragie  v.  Sadley,  99  N.  Y.  133, 
134;  St  Louis  v.  Johnson^  37  Fed.  Rep.  243;  Sweeney  v. 
JSaster,  1  WaU.  166 ;  Morse  on  Banking  [3d  ed.]  §§  565,  575 ; 
Clark  V.  Mer.  Bk.,  2  N.  T.  380.)  When  an  agent  has  in  his 
hands  more  than  the  amount  mispaid  by  him,  he  can  repay  it 
and  make  himself  whole  by  merely  charging  the  amount 
against  his  principal  in  account.  {BuUer  v.  Harrison^  1  Cowp. 
565;  MowattY.  McLelan^l  Wend.  178;  Cox  v.  Prentiss, 
3  M.  <fe  S.  345.)  When  neither  creditor  nor  debtor  make  any 
application  of  a  payment  and  the  matter  comes  into  court,  then 
the  court  will  make  such  application  of  the  payment  as  equity 
and  justice  require.  {Bank  v.  Webb,  94  N".  Y.  472 ;  Jones  v. 
Benedict,  88  id.  79, 87 ;  In  re  Hallett,  L.  E.,  13  Ch.  Div.  696 ; 
Hall  V.  Otis,  77  Me.  122, 124, 125 ;  Frye  v.  Lockwood,  4  Cow. 
457.)  Money  paid  under  a  mistake  of  fact  can  be  recovered 
back,  and  the  mere  fact  that  the  party  receiving  it  has  changed 
his  condition  upon  the  faith  of  the  payment  is  no  defense  to 
the  action.  {Kingston  Bk.  v.  Eltynge,  40  N.  Y.  399 ;  Mayer 
V.  Mayor,  etc.,  2  Hun,  306,  307 ;  Bank  v.  Bank,  55  N.  Y. 
213,  216 ;  AUen  v.  Bank,  59  id.  19 ;  Price  v.  Neal,  3  Burr. 
1355 ;  Nat.  Bk.  v.  Nat  Mec.  Bk.,  55  K  Y.  213 ;  Nat  Park 
Bk.  V.  Fcmri^  Nat  Bk.,  7  Abb.  [N.  S.]  138, 140-152 ;  Bank 
V.  Banks,  46  N.  Y.  77, 81 ;  Nat.  Park  Bk.  v.  Ni/iitK  Nat  Bk., 
55  Barb.  87,  90,  124.)  Where  alterations  have  been  made  in 
the  body  of  an  instrument  the  drawee  who  has  paid  can  recover, 
and  the  drawee  whohas  certified  the  paper  cannot  be  compelled 
to  pay  it.    {Marine  Nat  Bk.  v.  Nat  City  Bk.,  69  N.  Y.  67, 
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77;  Canal  Bk.  v.  Bk.  of  Albany,  1  Hill,  290;  Bk.  of  Com- 
meroe  v.  Union  Bk.,  3  X.  Y.  234, 236 ;  White  v.  Continental 
Bk.,  64  id.  320,  321;  Clews  v.  Bk.  cf  N.  r.,89  id.  422; 
Goddard  v.  Mer.  Bk.,  4  id.  147, 151 ;  Mwrkle  v.  Hatfield, 
2  Johns.  462 ;  Mer.  Bk.  v.  Mclntyrey  3  Sand.  434, 435 ;  J(mes 
Y.  Ryde,  5  Tannt.  495.)  In  the  case  at  bar  the  plaintiff  was 
not  guilty  of  any  negligence.  {Marine  Bk.  v.  City  Bk., 
59  N.  T.  67 ;  dyrn  Exchange  Bk.  v.  Nassau  Bk.,  91  id.  79 ; 
VThiU  V.  Continental  Nat.  Bk.,  64  id.  320, 321 ;  Bk.  of  C(mr 
merce  v.  Union  Bk.,  3  id.  236.)  A  person  who  collects  a 
draft  asserts  its  genuineness,  and  is  bound  to  repay  the  amount 
in  such  case  as  this  whether  he  indorses  it  or  not.  (  White  v. 
Continental  Nat.  Bk.,  64  K.  Y.  316,  320j  S.  V.  Bk.  v. 
Loomis,  85  id.  211 ;  Jones  v.  Ryde,  5  Taunt  488,  493 ;  Bk. 
of  Commerce  v.  Union  Bk.,  3  N.  Y.  237 ;  Com  /^change 
Bk.  V.  Nassau  Bk.,  91  id.  174;  Herrick  v.  Whitney,  15 
Johns.  240 ;  Story  on  Prom.  Notes,  §§  117,  118.)  But  even 
if  an  indorsement  were  necessary  to  enable  us  to  recover,  it 
would  be  enough  for  us  that  the  defendant  indorsed  the  draft, 
as  we  are  only  suing  them.  The  stamp  "  paid  "  was  an  indorse- 
ment. (Story  on  Prom.  Notes,  §  121 ;  Merchants^  Bk.  v. 
Spicer,  6  Wend.  443;  Stoddard  v.  HaH,  23  N.  Y.  562; 
1  Story's  Eq.  Jur.  §  499 ;  Bank  v.  HaU,  83  N.  Y.  338,  345.) 
The  defendant  and  the  Eldred  Bank  having  indorsed  the 
draft,  thereby  guaranteed  its  genuineness.  (  White  v.  Bank, 
64  N.  Y.  320 ;  TurnbuU  v.  Bowyer,  40  id.  460 ;  Erwin  v. 
Downs,  15  id.  575.) 

Alfred  Taylor  for  respondent.  Both  the  defendant  and 
the  Eldred  Bank,  its  correspondent  and  principal,  were  merely 
collecting  agents,  and  neither  ever  acquired  any  ownership  in 
the  draft.  (I  Daniel  on  Negotiable  Instruments  [2d  ed.]  552 ; 
Sweeney  v.  Easter,  1  Wall.  166 ;  Waltmi  v.  SheUy,  1  Term, 
296 ;  Dickerson  v.  Wason,  47  N.  Y.  439.)  An  agent  who 
receives  money  for  his  principal  is,  after  passing  over  the 
same  to  the  principal,  absolved  from  liability.  {Butter  v. 
Harrison,  1  Cowp.  566 ;  Mowatt  v.  McLeUM\,  1  Wend.  174 ; 


1889.]       National  Park  Bank  v.  Seaboabd  Bank.  33 

Opinion  of  the  Court,  per  Vann,  J. 

Costigan  v.  Newnamd^  1 2  Barb.  455 ;  Larfa/rge  v.  Knedandj 
7  Cow.  460.)     The  defendant,  Laving  before  notice  of  the 
raising  of  the  draft  paid  over  the  proceeds  to  its  principal,  is 
.  absolved  from  liability.     (1  Wait's  Actions  and  Defenses,  1T8 ; 
7  id.  420 ;  Sheppard  v.  Stede,  43  N.  Y.  52 ;   U.  S.  v.  XirJk- 
patrick^  9  Wheat.  720 ;   Walden  v.  Davison^  11  Wend.  65 ; 
Alien  V.  Culoer^  3  Denio,  293 ;  Dow  v.  Morewood^  10  Barb. 
189;  Commercial  Bk.  v.  Union  Bk.^  11  N.  Y.  214;  Adams 
Co.  V.  N.  S.  <k  L.  Bh,  9  K  Y.  8.  K.  297 ;  Harding  v.  Tifft, 
75  N.  Y.  464 ;  Bixh/  v.  Drexel^  56  How.  418.)     Irrespective 
of  the  question  whether  or  not  the  defendant  paid  over  the  pro- 
ceeds of  the  draft,  no  recovery  can  be  had,  since  it  is  conceded 
that  the  defendant's  principal,  the  Eldred  Bank,  had  paid 
over  the  proceeds  to  Saxton.     {Nat  Bk.  of  Commerce  v.  If  at. 
Mechanics'  Banking  Assn..  55  K.  Y.  21.)    The  indorsement 
of  the  Eldred  Bank  "  for  collection,"  is  a  restrictive  indorse- 
ment and  does  not  bind  the  indorser  to  the  rules  and  liabilities 
of  a  general  indorser.     Under  such  a  restrictive  indorsement 
the  indorser  is  competent  to  prove  that  he  is  not  the  owner  of 
the  instniment,  and  did  not  mean  to  give  title  to  it  or  to  its 
proceeds  when  collected.     (1  Daniel  on  Negotiable  Instra- 
ments  [2d  ed.]  662 ;  Sweeney  v.  Easter,  1  Wall.  166.) 

Vann,  J.  When  the  draft  in  question  was  paid  by  the 
p'aintiff  under  a  mistake  of  fact,  the  defendant  either  owned 
^^  or  simply  held  it  for  collection  as  the  agent  of  the  Eldred 
^nk.  If  the  defendant  had  then  owned  the  draft  it  would 
l^ave  become  liable,  upon  discovery  of  the  facts,  to  refund  the 
aniotmt  mispaid,  provided  its  condition  had  not  in  the  mean- 
time  changed  so  that  this  would  be  unjust.  {Nat  Bk.  of 
^^nmerce  v.  Nat.  Mechanics^  Banking  Assn.^  55  N.  Y.  211 ; 
^f^ite  V.  Condnental  Nat  Bk.^  64  id.  316.)  If,  however, 
the  defendant  did  not  then  own  the  draft,  but  merely  pre- 
sented it  for  payment  as  the  agent  of  another  bank,  it  could 
^^t  be  required  to  repay,  provided  it  had  paid  over  to  its  prin- 
cipal before  notice  of  the  mistake.  {La  Farge  v.  Kneeland, 
SicKELs — Vol.  LXIX.     6 
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7  Cow.  460;  Mowatt  v.  McLelan^  1  Wend.  173 ;  Eerrxck  v. 
Gallagher^  60  Barb.  566 ;  Story  on  Agency,  §  300.) 

The  plaintiflE  claimed  that  the  entry  made  by  the  defend- 
ant on  its  books  to  the  credit  of  the  Eldred  Bank,  upon 
the  receipt  of  the  draft,  proved  that  it  belonged  to  the  defend- 
ant, while  the  defendant  claimed  that  the  restrictive  indorse- 
ment of  the  draft  by  the  Eldred  Bank  prevented  any  change 
of  title  and  simply  created  an  agency  for  collection.  A 
question  of  fact  thus  arose  as  to  the  intention  of  the  parties 
to  the  transaction,  to  be  detennined  by  considering  their  words 
and  acts,  their  course  of  business  and  all  of  the  surrounding 
circumstances.  We  think  tliat  the  decision  of  this  question  in 
favor  of  the  defendant  by  the  trial  court,  acting  in  the  place 
of  a  jury,  is  conclusive  upon  us.  Moreover,  it  seems  to  be 
settled  that  the  title  to  commercial  paper  received  for  coUec- 
tion  by  a  bank  and  forwarded  to  its  correspondent  in  the  usual 
course  of  business,  without  any  express  agreement  in  reference 
thereto,  does  not  vest  in  such  correspondent,  even  if  it  has 
remitted  upon  the  general  account  in  anticipation  of  collec- 
tions. {Dickeraon  v.  Wason^  47  N.  Y.  439.)  Title  passes  only 
by  a  contract  to  that  effect,  to  be  either  expressly  proved  or 
inferred  from  an  unequivocal  course  of  dealing.  {Scott  v. 
Ocean  Bank^  23  N.  T.  289.) 

This  would  involve  in  the  case  at  bar  an  agreement  on  the 
part  of  the  defendant  to  become  absolutely  responsible  to  the 
Eldred  Bank  for  the  amount  of  the  draft,  whether  it  was 
collected  or  not,  without  any  right  to  reimbursement  for 
advances,  (Id.)  This  was  not  the  agreement  of  the  parties  to 
the  transaction  in  question,  either  as  found  by  the  trial  court  or 
as  appears  from  the  undisputed  evidence.  In  the  case  of  Metro- 
politan National  Bank  v.  Lm/d  (90  N.  Y.  530),  relied  upon 
by  the  plaintiff,  the  referee  found  that  the  owner  of  a  check 
endorsed  it  in  blank  and  deposited  it  in  a  bank,  which  received 
it  as  a  deposit  of  money,  entered  the  amoimt  as  cash  to  his 
credit  in  his  pass-book  and  returned  the  book  to  him.  It  was 
held  that  under  those  circumstances  the  property  in  the  check 
passed  from  the  customer  and  vested  in  the  bank.     No  other 
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result  could  follow  a  transfer,  absolute  in  form  and  in  fact,  by 
one  party  and  its  receipt  as  cash  by  the  other. 

The  learned  counsel  for  the  plaintiff  concedes  that  an  agent 
who  has  received  money  paid  by  mistake  cannot  be  compelled 
to  repay  it  where  he  has  paid  it  over  to  his  principal  without 
notice,  but  he  contends  that  as  the  specific  proceeds  of  this 
draft  were  not  paid  over,  the  rule  has  no  application.  The 
trial  court  found,  and  the  evidence  clearly  shows,  that  the  pro- 
ceeds of  the  draft,  including  the  entire  amount  that  the 
Eldred  Bank  had  to  its  credit  with  the  defendant  when  the 
draft  was  paid,  had  been  drawn  out  at  least  two  weeks  before 
the  alteration  of  the  draft  was  discovered. 

Where  a  payment  is  made  upon  general  account  with  no 
direction  as  to  its  application,  the  law.  applies  it  to  the  oldest 
items.  That  is,  the  first  debits  are  to  be  charged  against  the 
first  credits  and  the  debt  paid  according  to  priority  of  time. 
{Sheppard  v,  Steele^  43  N.  Y.  52  ;  AUen  v.  Cuher^  3  Denio, 
284 ;    WM  v.  Dickinson^  11  Wend.  66.) 

In  Allen  v.  Culver  {surpra^  293),  the  court  said :  "  In  the 
case  of  a  running  account  between  parties,  where  there  are 
various  items  of  debit  on  one  side  and  of  credit  on  the  other, 
occurring  at  different  times,  and  no  special  appropriation  of 
payments,  constituting  t6e  credits,  has  been  made  by  either 
party,  the  successive  payments  and  credits  ai*e  to  be  applied 
in  discharge  of  the  items  of  debit  antecedently  due  in  the 
order  of  time  in  which  they  stand  in  the  account.  In  other 
words,  each  item  of  payment  or  credit  is  applied  in  extinguish- 
ment of  the  earliest  items  of  debt  until  it  is  exhausted." 

Wc  think  that  this  rule  should  be  applied  to  the  case  under 
consideration  and  that  the  amount  received  upon  the  draft  had 
been  paid  over  by  the  defendant  to  the  Eldred  Bank  before 
it  was  notified  that  the  draft  had  been  altered. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Btatement  of  case. 

Peter  R.  Weileb,  Appellant,  v.  Gebteudb  J.  Nembach, 

Respondent. 

An  action  to  compel  the  determination  of  a  claim  to  real  property  is  not 
maintainable  against  an  infant. 

The  exception  of  infants  and  certain  other  classes  of  persons  in  the  pro- 
yision  of  the  Code  of  Civil  Procedure  (§  1638),  authorizing  such  an 
action,  is  not  repealed  or  affected  by  the  provision  (§  1686),  declaring 
that  any  action  specified  in  the  title  containing  It  **  may  be  maintained 
by  or  against  an  infant  in  his  own  name/'  etc.  This  provision  does  not 
give  a  right  of  action,  but  only  provides  that  an  action  may  be  main- 
tained by  or  against  an  infant  where  the  right  of  action  is  given  by  other 
provisions  of  the  title. 

Gkneral  provisions  or  the  provisions  of  a  general  act  do  not  repeal  special 
provisions  or  a  special  act,  unless  the  intent  to  so  repeal  is  expressed  or 
manifested. 

Reported  below,  47  Hun,  166. 

(Argued  March  11,  1889;  decided  March  19,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  iirst  judicial  department,  entered  upon  an  order 
made  January  23,  1888,  which  reversed  an  order  overruling  a 
demurrer  to  the  complaint  and  directing  the  entry  of  an  inter- 
locutory judgment  in  favor  of  plaintiff,  and  the  interlocutory 
judgment  entered  upon  said  order. 

The  nature  of  the  action  and  facts  are  suflBciently  stated  in 
the  opinion. 

John  I).  ToKmsend  for  appellant.  The  court  had  jurisdic- 
tion of  defendant's  person.  (Code  Civil  Pro.  §§  1638,  1686  ; 
tit.  2,  chap.  6,  3  E.  S.  §§  1,  3;  tit.  T,  §  12;  tit.  2,  chap.  8, 
§§1,3;  art.  2,  tit.  3,  chap.  8,  part  3,  R.  S.  §  43.)  Where 
the  provisions  of  two  statutes  are  manifestly  repugnant,  the 
earlier  enactment  will  be  modified  or  repealed  by  the  later 
one.  {Thompson  v.  Thompson^  55  How.  494.)  Passing  a 
law  inconsistent  with  some  provision  of  a  pre-existing  statute 
is  an  implied  repeal  of  the  first,  so  far  as  those  provisions  are 
incompatible  with  each  other.  {Burdick  v.  Phillips,  17 
Week.  Dig.  440.) 
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Z.  C.  Waehner  for  respondent.  The  bringing  of  an  action 
to  determine  claims  to  real  property  against  an. infant  is  pro- 
hibited. (Code  of  Civil  Pro.  §§  1686,  3355 ;  Potter's  Dwarris 
on  Statntes,  194, 197,  202  [ed.  1871] .)  The  court  will  not 
favor  the  repeal  of  fitatutes  by  implication,  even  when  it  is  a 
question  of  an  earlier  and  a  later  enactment  (9  Barb.  260.) 
And  when  both  the  latter  and  former  statutes  can  stand 
together  both  will  stand,  unless  the  former  is  expressly 
repealed  or  the  legislative  intent  to  repeal  it  is  very  manifest. 
(Dwarris,  197 ;  People  ex  rel.  Kingaland  v.  Palmer ,  52  N.  Y. 
83 ;  Hawkins  v.  Mayor ^  etc.^  64  id.  188.) 

Haight,  J.  This  action  was  brought  to  compel  the  determ- 
ination of  a  claim  to  real  property.  The  defendant  is  an  infant 
The  question  is  as  to  whether  the  court  has  jurisdiction  of  the 
person  of  the  defendant.  The  provisions  of  the  Code  under 
which  the  action  is  brought  provide  that  "  where  a  person  has 
been,  or  he  and  those  whose  estate  he  has,  have  been  for  three 
years  in  the  actual  possession  of  real  property,  claiming 
it  in  fee  or  for  life,  or  for  a  term  of  years  not  less  than 
ten,  he  may  maintain  an  action  against  any  other  person, 
except  a  person  who  is,  when  the  action  is  commenced,  an 
infant,  an  idiot,  a  lunatic,  an  habitual  drunkard,  or  impris- 
oned on  a  criminal  charge,  or  in  execution  upon  conviction  of 
a  criminal  offense,  to  compel  the  determination  of  any  claim 
adverse  to  that  of  the  plaintiff,  which  the  defendant  makes,  to 
any  estate  in  that  property  in  fee  or  for  life,  or  for  a  term  of 
years  not  less  than  ten,  in  possession,  reversion  or  remainder. 
But  this  section  does  not  apply  to  a  claim  for  dower."  (Code 
of  Civ.  Pro.  §  1638.)  No  question  is  made  but  that  under  the 
provisions  of  this  section,  as  it  stands,  the  plaintiff  cannot 
maintain  the  action.  It  is  claimed,  however,  that  the  clause 
excepting  infants  has  been  repealed  by  section  1686  of  the 
Code.  That  section  is  as  follows :  "  Any  action  specified  in 
this  title  maybe  maintained  by  or  against  an  infant  in  his  own 
name,"  etc.  Section  3356  provides  that,  "  for  the  purpose  of 
determining  the  effect  of  the  different  provisions  of  this  act 
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with  respect  to  each  other,  they  are  deemed  to  have  been 
enacted  simultaneously." 

It,  therefore,  becomes  our  duty  to  construe  them  together 
so  as  to  allow  the  provisions  of  both  to  stand,  if  the  language 
of  the  different  provisions  is  capable  of  such  construction.  In 
construing  statutes  the  legislative  intent  must  be  our  guide. 
Section  1638  is  a  codification,  with  some  amendments,  of  the 
Revised  Statutes  upon  the  subject.  Under  those  statutes  pro- 
ceedings  were  authorized  for  the  determination  of  claims  to 
real  estate  which  were  commenced  by  the  service  of  a  notice, 
but  such  notice  could  only  be  served  upon  persons  who  at  the 
time  were  of  full  age,  and  not  insane  or  imprisoned  on  any 
criminal  charge  or  conviction.  (3  R.  S.  [6th  ed.]  580,  §  3.) 
And  in  the  case  of  BaU'ey  v.  Briggs  (56  N".  Y.  407),  it  was 
held  that  an  action  for  the  determination  of  claims  to  real 
property  is  not  authorized  against  infant  defendants  under  the 
provisions  of  the  statute.  The  fact  that  the  exceptions  con- 
tained in  the  statutes  were  incorporated  into  tlie  provisions  of 
section  1638  of  the  Code,  would  seem  to  indicate  an  intention 
upon  the  part  of  the  legislature  to  continue  them,  unless  a 
different  intention  is  expressly  stated  or  clearly  inferred  from 
the  other  provisions  of  the  act.  It  must  be  borne  in  mind 
that  the  repeal  of  a  statute  by  impUcation  is  not  favored  in  the 
law,  and  when  both  the  latter  and  former  statute  can  stand 
together,  both  will  stand,  unless  the  former  is  expressly  repealed 
or  the  legislative  intent  to  repeal  it  is  very  manifest.  {People 
ex  rel,  Kinxfsland  v.  Palmer^  52  N.  Y.  83-88.)  Is  such  inten- 
tion expressed  or  clearly  inferred  from  the  provisions  of  section 
1686  ?  That  section  is  speaking  of  all  the  cases  embraced  in 
the  title  of  which  it  is  a  part,  in  many  of  which  actions  may 
be  brought  by  or  against  infants.  As  to  all  such  cases  the 
provisions  of  the  act  clearly  apply .  But  if  we  are  to  construe 
it  in  connection  with  the  former  section  of  the  same  title,  we 
must  hold  that  it  has  no  application  to  actions  provided  for  in 
the  title  wherein  the  express  provisions  authorizing  such 
actions,  except  those  under  age  at  the  time  the  action  was 
brought.     Section  1686  of  the  Code  does  not  give  a  right  of 
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action.  It  only  provides  that  it  may  be  maintained  by  or 
against  an  infant  where  the  right  of  action  is  given  by  other 
provisions  of  the  title,  and  under  section  1638  no  right  of 
action  is  given  for  the  determination  of  a  claim  to  real  prop- 
erty against  an  infant  defendant. 

Again,  the  title  of  the  Code  under  consideration  contains 
nine  articles ;  one  for  the  recovery  of  real  property ;  others 
for  partition,  dower,  foreclosing  of  a  mortgage,  for  waste,  for 
nuisance,  and  so  on,  among  which  is  the  article  to  compel  the 
determination  of  a  claim  to  real  property.  The  last  article  is 
headed  by  these  words:  "Provisions  appHcable  to  two  or 
more  of  the  actions  specijSed  in  this  title."  Then  follow 
general  provisions,  among  which  is  section  1686.  Section 
1638  is  the  first  section  appearing  under  the  article  providing 
for  actions  to  compel  the  determination  of  claims  to  real 
property,  and  when  its  provisions  were  framed  and  adopted, 
attention  was,  of  necessity,  called  to  the  just  requirements  of 
that  form  of  action.  The  provisions  of  section  1686,  being 
general  and  made  applicable  to  many  causes  of  actions,  the 
attention  of  the  legislature  would  not  necessarily  be  so  sharply 
drawn  to  the  requirements  of  any  one  of  the  particular  forms 
of  action  provided  for.  We  think  the  provisions  are  conse- 
quently Brought  within  the  general  rule,  which  is,  that  general 
provisions  or  the  provisions  of  a  general  act,  do  not.  repeal 
special  provisions  or  a  special  act,  unless  the  intent  to  so  repeal 
is  expressed  or  was  manifestly  intended.  {I71  the  Matter  of 
Evergreens,  47  N.  Y.  216.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Statement  of  case. 

The  Empire  State  Type  Founding  Company,  Appellant,  v. 
Hugh  J.  Grant,  Sheriff,  etc.,  Respondent. 

Where  a  sale  of  personal^  property  is  made  on  condition  tiiat  the  stipulated 
price  shall  be  paid  on  delivery,  title  does  not  pass  until  payment  is 
made,  unless  the  vendor  waives  the  condition. 

Under  such  a  contract  delivery  and  payment  are  simultaneous  or  concur- 
rent acts,  and  although  the  articles  may  have  been  actually  delivered,  the 
delivery  is  not  absolute  unless  the  vendor  has,  by  subsequent  act,  waived 
the  condition  of  payment. 

Where  a  contract  for  the  sale  of  personal  property  does  not  provide,  in 
express  terms,  that  payment  shall  be  made  on  delivery,  or  that  payment 
and  delivery  shall  not  be  concurrent  the  intent  of  the  parties  must  con- 
trol; and  if  from  the  acts  of  the  parties  and  the  surrounding  circum- 
stances it  can  be  inferred  that  it  was  intended  that  payment  and  delivery 
should  be  concurrent  acts,  the  title  will  be  deemed  to  have  remained  in 
the  vendor  until  the  condition  of  payment  is  complied  with. 

The  question  of  intent  in  such  case  is  one  of  fact. 

In  an  action  to  recover  possession  of  personal  property,  ft  appeared  that 
plaintiff  contracted  to  sell  to  one  T.  the  property  in  question,  consisting 
of  two  printing  presses,  with  the  necessary  shafting,  together  with  a 
quantity  of  type  and  other  printers'  supplies,  for  $1,100.95,  $500  to  be 
paid  in  cash  and  a  mortgage  on  the  property  to  be  given  by  T.  for  the 
balance.  Plaintiff  at  once  commenced  to  put  up  the  shafting,  set  the 
presses  and  deliver  the  type  and  other  materials.  When  the  work  was 
about  half  done  plaintiff  demanded  the  cash  payment  agreed  upon.  T.  paid 
$250  and  plaintiff  continued  putting  the  presses  in  working  order,  trans- 
ferring the  type  and  other  materials.  Immediately  after  the  completion 
of  the  work  plaintiff's  president  went  to  T.'s  office  to  collect  the  balance 
and  there  learned  that  T.  had  absconded.  On  the  same  or  the  next  day 
defendant,  as  sheriff,  levied  on  the  goods  under  an  attachment  against  T. 
Plaintiff's  president  immediately  asserted  to  the  attaching  creditor  that  it 
had  not  parted  with  possession  of  the  property,  and  upon  refusal  to  sur- 
render it,  brought  this  action.  At  the  close  of  plaintiff's  case  the  court 
directed  a  verdict  for  defendant.  Held,  error;  that  the  question  as  to 
whether  there  was  a  delivery  sufficient  to  pass  title  should  have  been  sub- 
mitted to  the  jury;  also  that  by  the  payment  of  the  $250  T.  did  not,  if 
title  remained  in  plaintiff,  acquire  an  interest  to  that  amount,  which 
was  subject  to  attachment. 

Where  a  vendor  of  chattels  is  ready  and  offers  to  perform  on  his  part  and 
the  purchaser  neglects  and  refuses  to  perform,  he  cannot  recover  back 
the  partial  payments  he  has  made. 

JP.  S,  T.  F.  Co,  V.  Grant  (44  Hun,  484)  reversed. 

(Argued  March  6,  1880;  decided  March  26, 1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  14,  1887,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict  directed  by  the  court. 

This  was  an  action  of  replevin. 

The  material  facts  are  stated  in  the  opinion. 

George  W.  Stephens  for  appellant.     Where  property  is  to 

be  paid  for  on  delivery  the  title  remains  in  the  vendor  until 

either  the  payment  is  made  or  waived.     {Uamrnett  v.  Zinne- 

mann,  48  K  Y.  399, 405  ;  Parke  v.  Baxter,  86  id.  586 ;  Zeven 

V.  Smithj  1  Denio,  571 ;  Russel  v.  Mi/nor,  22  Wend.  659 ; 

Osborne  v.  GantZy  60  N.  Y.  540 ;   Dows  v.  Kidder^  84  id. 

121,  127;   MasoTh  v.  Decker,  72  id.  595,  599;    Whitmey  v. 

Eaton,  15  Gray,  225 ;   Adams  v.  O^Cormor,  100  Mass.  515 ; 

Farlow  v.  Ellis,  15  Gray,  229;    Benjamin  on  Sales  [4ih 

Am.  ed.]  §§  336-350 ;  Thorp  v.  Fowler,  57  Iowa,  541.)    The 

contract  itself,  as  testified  to,  and  by  necessary  implication, 

contained  an  agreement  that  the  title  was  not  to  pass  until 

payment  was  made  in  the  manner  agreed  upon.     {Stow  v.  Tifft, 

15  Johns.  458.)     There  was  no  waiver  in  the  present  instance. 

(Hare  on  Contracts,  449 ;  Mount  v.  Lyon,  49  N.  Y.  552 ;  Owens 

V.  Weedman,  82  111.  409 ;  Hendersons.  Lanek,  9  Hains,  359 ; 

Pavly.  Read,  52  N.  H.  136.)    The  fact  that  the  vendee  had 

P^d  $250  while  the  delivery  was  in  progress  does  not  aflEect  the 

title.     (Eickett  v.  Brice,  22  How.  Pr.  194 ;  Frey  v.  Johnson, 

14  316 ;   Boyt  v.  Hall,  3  Bosw.  44 ;    Champlin  v.  Rowley, 

^3  Wend.  258;  18  id.  187;  MeadY.  De  Golyer,  16  id.  632; 

Paige  V.  Ott,  5  Denio,  406 ;   McKnyght  v.  Durdop,  4  Barb. 

^^  5  -Mount  V.  Zyon,  49  N.  Y.  552.)    Plaintiff  was  not  under 

^y  obligation  to  offer  to  return  this  money.     {Herring  v. 

^9PpO€k,  15  N.  Y.  409,  411,  412 ;    Campbell  P.  P.  Co.  v. 

^aiker,  43  Hun,  449 ;    Hmneston  v.  Cherry,  23  id.  141 ; 

^^viland  v.  Johnson,  7  Daly,  297;   Angier  v.   Taunton 

Popper  Co.,  1  Gray,  621 ;   Sergeant  v.  Metcalf,  5  id.  506 ; 

^o^cord  V.  McDonald,  128  Mass.  470 ;    Carter  v.  Eingham, 
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103  id.  513 ;  ICnox  v.  Perkins,  15  Gray,  529 ;  ffart  v.  Car- 
jpenter,  24  Conn.  427 ;  Brown  v.  Ilaynes,  52  Maine,  578 ; 
E%^erett  v.  Hall,  67  id.  497 ;  Duke  y.  Shaokelford,  56  Miss. 
552 ;  Fleck  v.  TFarn^r,  25  Kan.  492 ;  Latham  v.  Sumner, 
89  111.  233;  /Smjr^r  JZ/jr.  C'o.  v.  Treadway,  4  Brad.  57; 
Monroe  v.  Reynolds,  47  Earb.  574,  579 ;  Ketckam  v.  Evert- 
son,  13  Johns.  359;  J?ZZi«  v.  Ilorkens,  14  id.  363 ;  Simon  v. 
Kaleske,  6  Abb.  [N.  S.]  224.)  A  creditor  gets  no  better  title 
than  his  debtor.     {Comer  v.  Cunningham,  77  N.  Y.  391.) 

Cochran  cfe  Clark  for  respondent.  The  proof  adduced  by 
the  plaintiff  showed  that  the  title  to  the  property  and  also  the 
right  of  possession  was  in  Tremelling,  and,  therefore,  the  levy 
of  the  sheriff  was  lawful,  and  the  plaintiff  could  not  maintain 
a  replevin  suit.  {Sharp  v.  WhitherhaU,  3  Hill,  576 ;  Wood  v. 
Orser,  25  N.  Y.  348.)  If  a  chattel  mortgage  had  been  given 
by  Tremelling  the  sheriff  would  still  have  been  bound  to  levy 
upon  the  property.  {Carpenter  v.  Town,  Lalor,  72 ;  Redman 
V.  Hendricks,  1  Sandf.  32.;  GouLet  v.  Assder,  22  N.  Y.  225.) 
The  direction  of  the  court  to  the  jury  to  fix  the  value  of  the 
goods  at  the  amount  stated  in  plaintiff's  affidavit  and  in  the  com- 
plaint was  proper.  {Camphdl  v.  Woodnjoorth,  20  N.  Y.  499  ; 
Remsen  v.  Buck,  34  id.  383 ;  McCurdy  v.  Brown,  1  Duer, 
101 ;  Tiedman  v.  O'Bi^en,  4  J.  &  S.  539.)  The  judgment 
of  the  court  as  rendered  was  the  only  judgment  that  could 
legally  be  given.  {Townsend  v.  Bargy,  57  N.  Y.  665  ;  Allen 
V.  Judson,  71  id.  77 ;  Parish  v.  Wheeler,  22  id.  494.) 

Parker,  J.  In  March,  1886,  the  plaintiff,  by  its  president, 
agreed  to  sell  to  one  Guy  Tremelling  two  printing  presses, 
with  the  necessary  shafting,  together  with  a  quantity  of  type  and 
and  other  printers'  suppKcs,  for  the  sum  of  $1,100.95,  payment 
to  be  made  as  follows :  Five  hundred  dollars  to  be  paid  in  cash, 
and  a  chattel  mortgage,  embracing  aU  the  property  sold,  to  be 
given  by  Tremelling  for  the  balance.  The  plaintiff  at  once 
commenced  to  put  up  the  shafting,  set  the  presses  and  deliver 
the  type  and  other  materials.    When  the  work  was  about 
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half  done,  the  clerk  of  the  plaintiff  was  sent  to  Tremelling  to 
collect  the  cash  agreed  to  be  paid.  Tremelling  paid  $250 
and  the  plaintiff  went  on  with  the  work  of  putting  the 
presses  in  working  order,  transferring  the  type  and  other 
materials,  in  which  work  the  plaintiff  was  engaged  between  fif- 
teen and  sixteen  days.  Immediately  after  the  materials  had 
been  put  in  and  work  completed,  the  president  of  the  plaintiff 
went  to  the  office  of  Tremelling  to  receive  the  payment  agreed 
upon,  and  learned  that  Tremelling  had  absconded.  On  the 
same  day,  or  the  day  following,  the  defendant,  as  sheriff  of  the 
city  and  county  of  New  York,  under  and  by  virtue  of  a  war- 
rant of  attachment  regularly  issued  against  the  property  of 
Tremelling,  levied  upon  the  effects  in  question.  The  plaintiff 
thereupon  commenced  this  action  to  recover  possession  of  the 
property.  At  the  close  of  the  plaintiff's  case  the  defendant 
moved  the  com't  to  direct  a  verdict  for  the  defendant.  The 
plaintiff  asked  that,  the  case  be  submitted  to  the  jury.  The 
court  denied  the  plaintiff's  request  and  directed  a  verdict  for 
the  defendant,  the  plaintiff  duly  excepting. 

We  think  that  the  facts  proven  did  not  warrant  the  trial 
court  in  holding,  as  a  matter  of  law,  that  the  title  to  the 
property  had  passed  from  plaintiff  to  Tremelling,  and,  there- 
fore, the  disposition  made  of  the  case  was  error.  It  is  too 
well  settled  to  require  the  citation  of  authority,  that  where  a 
sale  of  personal  property  is  made  upon  condition  that  the 
stipulated  price  shall  be  paid  upon  delivery,  title  does  not  pass 
until  payment  made,  unless  the  vendor  waive  the  condition. 
Under  such  a  contract,  delivery  and  payment  are  simultaneous 
or  concurrent  acts  by  the  seller  and  buyer ;  and  although  the 
articles  may  have  been  actually  delivered  into  the  possession 
of  the  vendee,  the  delivery  is  held  to  be  conditional  and  not 
absolute,  provided  the  vendor  has  not  by  subsequent  acts 
waived  the  condition  of  payment.  If,  then,  the  agreement 
between  the  plaintiff  and  Tremelling  had  provided,  in  express 
terms,  that  payment  be  made  on  delivery  (no  proof  having 
been  offered  tending  to  show  a  subsequent  waiver  of  such 
eondition),  it  would  have  been  the  duty  of  the  court  to  hold, 
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as  a  matter  of  law,  that  the  title  to  the  chattels  still  remained 
in  the  plaintiff. 

The  agreement,  however,  did  not  provide,  in  express  terms, 
that  payment  shonld  be  made  on  delivery.  Neither  did  it 
provide  that  payment  and  delivery  should  not  be  concurrent. 
The  rule  in  such  case  is  that  the  intent  of  the  parties  must 
controL  If  it  can  be  inferred  from  the  acts  of  the  parties 
and  the  circumstances  surrounding  the  transaction  that  it  was 
the  intent  that  delivery  and  pajTuent  should  be  concurrent 
acts,  the  title  wall  be  deemed  to  have  remained  in  the  vendor 
until  the  condition  of  payment  is  complied  with.  (Benj.  on 
Sales  [Am.  ed.]  §  330  and  notes ;  Zeven  v.  Smithy  1  Denio, 
571 ;  Ilammet  v.  Linneman^  48  N.  Y.  399 ;  Smith  v.  Lynes, 
5  id.  41 ;  Parker  v.  Baxter^  86  id.  586 ;  RuaseU  v.  Minor ^ 
22  Wend.  659.) 

The  question  of  intent  is  one  of  fact,  not  of  law.  It  is  for 
the  jury,  not  for  the  court  to  pass  upon.  {TlaU  v.  Stevens^  40 
Hun,  578 ;  Ilammet  v.  Linneman^  48  N.  Y.  399.) 

It  appears  that  the  defendant  stipulated  to  pay  for  the 
materials  sold,  $500  in  cash  and  give  a  chattel  mortgage  on 
all  of  the  property  for  the  balance  ;  that  while  the  materials 
were  being  delivered,  the  plaintiff  demanded  and  received 
$250  on  account  of  cash  payment ;  that  immediately  after  the 
plaintiff  had  performed  his  part  of  the  contract,  its  president 
went  to  Tremelling's  oflSce  to  receive  payment  and  found  that 
he  liad  absconded,  and  the  next  day  the  plaintiff's  president 
asserted  to  the  attaching  creditor  that  he  had  not  parted  with 
the  possession  of  the  goods.  These  facts,  together  with  all 
the  circumstances  surrounding  the  transaction  under  the 
authorities  cited,  should  hdve  been  submitted  to  the  jury, 
under  proper  instructions,  to  enable  them  to  determine  whether 
the  title  passed  to  Tremelling  or  remained  in  the  plaintiff.  It 
is  suggested,  in  one  of  the  opinions  of  the  court  below,  that 
Tremelling  had  acquired  an  interest  to  the  extent  of  $250  in 
the  property,  which  was  subject  to  sale  under  the  attachment. 
We  do  not  concur  in  that  view.  If  it  be  determined  that  the 
title  to  the  property  remains  in  the  plaintiff,  the  case  falls 
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within  the  established  rule  that  where  a  vendor  of  chattels,  when 
the  period  of  performance  arrives,  is  ready  and  offers  to  per- 
form on  his  part,  and  the  purchaser  neglects  and  refuses  to 
perform,  for  any  reason,  he  cannot  recover  back  the  partial 
payments  he  has  made.  {Monroe  v.  Reynolds  cSk  Upton,  47 
Barb.  674 ;  llumeston  v.  Cherry,  23  Hun,  141.) 

The  judgment  of  the  General  Term  and  of  the  Circuit 
should  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed. 


Eugene  Cullen,  an  Infant,  by  Guardian,  etc.,  Eespondent,  v. 
National  Sheet  Metal  Roofing  Company,  Appellant. 

Plaintift  was  in  the  employ  of  defendant,  engaged  in  working  a  press  used 
in  stamping  tin  plutes  for  roofing.  The  press  had  two  dies,  between 
which  the  plates  were  placed.  While  so  engaged  plaintiff's  hand  was 
caught  and  crushed  between  the  dies.  In  an  action  to  recover 
damages  for  the  injury  plaintiff  claimed,  and  his  evidence  tended  to 
show,  that  the  press  was  out  of  repair,  so  tliat  the  clutch,  which  was 
designed  to  hold  the  upper  die  in  place  until  the  operative  by  the  pressure 
of  his  foot  on  a  treadle  released  it  and  let  it  down  upon  the  tin  plate  on 
the  lower  die,  would  occasionally  fly  out  of  position  letting  the  die  down 
without  pressure  on  the  treadle,  and  that  this  happened  at  the  time  of 
the  injury.  It  appeared  by  plaintiff's  testimony  that  he  had  been 
operating  this  press  for  about  a  year;  that  three  times  before  the  acci- 
dent the  upper  die  had  thus  descended,  the  last  time  about  an  hour 
previous;  also,  that  once  before  plaintiff *s  hand  was  caught  between  the 
dies  and  the  thumb  injured.  A  stick  was  provided  for  moving  the  plates 
between  the  dies,  and  a  notice  was  posted  upon  the  press  forbidding 
employes  ''  under  any  circumstances  "  from  placing  their  hands  or  fingers 
under  the  press.  Defendant's  superintendent  and  foreman  had  both,  on 
different  occasions,  reproved  plaintiff  for  putting  his  fingers  between  the 
dies  and  warned  him  of  the  danger,  but  he  was  accustomed  Xo  disregard 
the  rule,  his  excuse  being  that  he  could  work  faster  with  his  fingers  than 
with  the  stick.  On  the  occasion  of  the  accident  the  plate  stuck  to  the 
lower  die  and  he  was  using  his  fingers  instead  of  the  stick  to  remove  it. 
Hdd,  that  plaintiff's  negligence  directly  contributed  to  the  injury,  and  a 
refusal  to  nonsuit  was  error. 
(Argued  March  11, 1889;  decided  March  26, 1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1888,  which  aflSrmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  veixiict  and  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Roscoe  H,  Channmg  for  appellant.  If  the  existence  of  the 
alleged  defect,  and  that  it  was  the  direct  cause  of  the  accident, 
were  conceded,  still  there  was  a  total  failure  on  the  part  of  the 
plaintiff  to  prove  the  first  essential  element  of  his  cause  of 
action,  to  wit,  the  negligence  of  tha  defendant,. and  the  com- 
plaint should  have  been  dismissed.  {Reardon  v.  iT.  Y.  C.  C. 
Co.^  61  Super.  Ct.  134;  Payne  v.  Forty  second  St,  R.  E.  Co.j 
40  id.  8 ;  Bavler  v.  N.  Y.  cfe  H.  R.  R.  Co.,  59  N.  Y.  356 ; 
J)e  Graf  v.  iT.  Y  C.  R.  R.  Co.,  76  id.  125 ;  Panizar  v. 
r.  R  L  M.  Co.,  99  id.  318 ;  Rose  v.  B.  dk  A.  R.  R.  Co.,  68 
id.  217,  219;  Scoville  v.  EAe  R.  Co.,  3  Week.  Dig.  114 
Kelly  V.  C  O.  Co.,  17  id.  408 ;  Leonard  v.  Collins,  70  id.  90 
ITum  V.  Stuart,  1  Daly,  43;  Nelson  v.  Dvbois,  11  id.  128 
McMillan  v.  S.  R.  R.  Co.,  20  Barb.  449 ;  Sherman  &  R.  on 
Neg.  §  99 ;  Toomey  v.  R.  R.  Co.,  3  C.  B.  146.)  At  most, 
the  jury  could  only  conjecture  that  the  defendant  might  have 
been  wanting  in  the  care  and  caution  proper  to  be  exercised 
in  such  a  case,  and,  if  so,  the  case  should  have  been  withheld 
from  the  jury.  {Avery  v.  Bowden,  6  E.  &  B.  973,  974; 
McMahon  v.  Leonard,  6  H.  of  L.  Cas.  970,  993 ;  Bauler  v. 
N.Y.i&n.  R.  R.  Co.,  59  K  Y.  336.)  Plaintiff's  coK)pe- 
rative  negligence  preceding  the  accident,  and  irrespective  of 
his  negligence  in  placing  his  hands  under  the  press  at  the  hap- 
pening of  the  accident,  was,  as  shown  by  the  uncontroverted 
evidence,  an  element  in  producing  his  injuries ;  and  his  com- 
plaint should  have  been  dismissed  on  that  ground,  even  if  the 
negligence  of  the  defendant  and  the  existence  of  the  alleged 
defect,  and  its  having  been  one  of  the  direct  causes  of  the  accident 
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were  all  beyond  question.  ( Weber  v.  iT.  Y.  C.  li.  ft.  Co.,  58 
N.  Y.  455 ;  Shaw  v.  Sheldon,  3  K  Y.  State  Eep.  679  ;  Gibson 
V.  Mne  R.  Co.,  63  N.  Y.  449 ;  Prenate  v.  Union  Iron  Co., 
23  Hun,  528 ;  De  Graff  v.  N.  Y.  C.  R.  R.  Co.,  76  N.  Y. 
125 ;  Daviea  v.  D.  <&  M.  R.  R.  Co.,  20  Mich.  185  ;  Baker  v. 
A.  R.  R.  Co.,  23  Alb.  L.  Jour.  96;  BaUon  v.  C.  cfe.  N.  W. 
R.  R.  Co.,  26  id.  137 ;  Marsh  v.  Chtckering,  101  N.  Y.  396.). 
The  injury  was  caused  solely  by  plaintiffs  negligence.  (Stackus 
V.  j}r.  Y.  a  R.  R.  Co.,  79  N.  Y.  46:t ;  Rorst  v.  Z.  S.  i&  M. 
R.  Co.,  4  Hun,  346 ;  ^  K  Y.  63 ;  Sjpooner  v.  B.  C.  R.  R. 
Co.,  54  id.  239.)  Defendant  should  not  be  adjudged  liable 
'  on  a  mere  probability  that  the  machine  was  defective,  but  there 
ghould  be  in  the  facts  shown  some  element  of  moral  certainty 
and  exclusion  of  reasonable  doubt  on  that  point,  as  well  as  on 
the  point  of  defendant's  negligence.  (JPayncY.  Forty-second 
St.  R.  R.  Co.,  40  Super.  Ct.  8,  13.) 

J.  W.  Covert  for  respondent.  The  notice  or  printed  rule 
was  not  conclusive  on  the  question  of  plaintiffs  negligence. 
{D.,  etc.,  R.  R.  Co.  v.  Slattery,  L.  E.,  3  App.  Cas.  1165 ; 
Hayes  v.  B.  <&  D.  Mfg.  Co.,  41  Hun,  407.)  To  justify  the 
court  in  directing  a  verdict  or  granting  a  nonsuit  in  any  case, 
upon  the  facts,  the  evidence  must  be  undisputed,  or  so  certain 
and  convincing  that  no  reasonable  mind  could  come  to  any 
other  conclusion,  {Bagley  v.  Bowe,  105  N.  Y.  171, 179 ;  ITadn 
V.  Smith,  89  id.  375.)  It  was  the  duty  of  the  defendant  to 
exercise  due  care  in  furnishing  a  suitable  and  safe  machine 
for  the  use  of  the  plaintiff  and  to  keep  it  in  repair,  and  its 
neglect  of  these  duties  was  negligence.  {Cone  v.  J).,  L.  cfe  TT. 
R.  R.  Co.,  81  N.  Y.  206 ;  Kwin  v.  Smith,  89  id.  375 ;  Pant- 
zar  v.  TW,y  Foster  Co.,  101  id.  520 ;  Stringham  v.  Stewart, 
100  id.  516;  Beming  v.  Stdnway,  101  id.  547.)  The 
plaintiff  was  not  guilty  of  contributory  negligence,  as  a  matter 
of  law,  in  continuing  to  work  upon  the  machine  after  knowl- 
edge that  it  was  out  of  repair.  '  {Stackvs  v.  iT.  Y.  C.  R.  R. 
Co.,  79  N.  Y.  464;  Eain  v.  Smith,  89  id.  375;  Bagley  v. 
Bowe,  105  id.  171,  179 ;  Podmer  v.  Deering,  93  id.  7 ;  Bos- 
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seU  V.  Fish,  75  i(L  304 ;  IJealy  v.  Hyan,  25  Week.  Dig.  23.) 
The  court  will  take  into  consideration  the  youth  of  the 
injured  boy ;  that  he  was  directed  by  his  foreman  to  con- 
tinue his  work  until  quitting  time;  that  he  (the  foreman) 
promised  then  to  repair  the  machine,  and  that  the  boy  con- 
tinued his  work,  relying  upon  the  promise  of  the  foreman. 
(Kain  V.  Smith,  89  K  Y.  375 ;  li.  li.  Co.  v.  Fort,  17 
Wallace,  553;  Zaning  v.  ]V.  T.  C.  R.  R.  Co,,  49  N.  T. 
521 ;  Mehan  v.  S.,  etc.,  R.  Co.,  73  id.  585 ;  Hawley  v. 
N.  Y.  C  R.  R.  Co.,  82  id.  370 ;  McMahon  v.  PoH  Henry 
Iron  Co.,  24  Hun,  48 ;  Conroy  v.  Vulcan  Iron  Works,  62 
Mo.  35;  Hough  v.  Railway  Co.,  100  TJ.  S.  213.)  It  is  no 
defense  to  the  defendant  that  the  negligence  of  a  fellow-serv- 
ant co-operated  to  produce  the  injury.  The  duty  of  the 
master  to  provide  safe  and  suitable  machinery  and  to  keep  it 
in  proper  repair  is  positive,  and  cannot  be  delegated.  {Cone 
V.  D.,  L.  &  ^Y.  R.  R.  Co.,  81  N.  T.  206;  Stringham  v. 
Stewart,  100  id.  516 ;  Fuller  v.  Jewett,  80  id.  46.) 

FoLLETT,  Ch.  J.  When  the  plaintiff  was  injured  the  defend- 
ant was  engaged  in  preparing  tin  plates  for  roofing.  The 
plates  were  prepared,  in  part,  by  a  stamping  press  which  had 
two  dies,  an  upper  and  lower  one,  fourteen  inches  long  and 
twenty  inches  wide.  The  lower  die  was  immovable  and  the 
upper  one  movable,  having  a  vertical  stroke  of  about  two 
inches.  When  the  upper  die  was  raised,  for  the  purpose  of 
admitting  a  plate,  it  was  stopped  and  held  in  position  by  a 
clutch  which  was  held  in  place  by  force  supplied  by  a  strong 
spiral  spring,  the  action  of  whicli  was  controlled  by  the  foot 
of  the  operative  applied  to  a  treadle.  Wlien  the  operative 
had  placed  the  plate  on  the  lower  die  in  proper  position  for 
stamping,  he  pressed  his  foot  on  the  treadle,  compressed  the 
spring  which  released  the  clutch  and  the  upper  die  was  forced 
by  the  power  of  steam  down  on  the  plate  lying  on  the  lower  die. 

At  the  date  of  the  injury,  April  17,  1886,  the  plaintiff  was 
seventeen  years  of  age,  and  had  been  employed  by  the  defend- 
ant for  two  years,  and  for  one  year  had  operated  this  press, 
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and  was  familiar  with  its  working  and  its  dangers.  At  the 
date  named,  the  fingers  of  the  plaintifi's  right  hand  were 
caught  between  and  crushed  by  the  dies,  for  which  rujury  he 
seeks  to  recover  compensation,  upon  the  ground  that  the 
defendant  negligently  suffered  the  press  to  be  out  of  repair. 
The  only  defect  suggested  by  the  evidence  is  that  the  clutch 
which  held  the  upper  die  in  suspension  was  not  held  securely 
in  its  place  and  would  fly  back,  or  out  of  position  and  per- 
mit the  upper  die  to  descend  upon  the  lower  one  without  the 
application  of  the  usual  force  to  the  treadle,  which  defect 
the  plaintiff  asserts  caused  the  injury.  The  plaintiff  testi- 
fied that  on,  at  least,  three  occasions,  before  he  was  injured, 
the  upper  die  was  accidentally  forced  down  upon  the  lower 
one  without  the  application  of  force  to  the  treadle.  The  first 
occasion  ^was  about  two  weeks  before  he  was  injured,  and  he 
reported  the  fact  to  the  foreman  who,  after  some  examination, 
reported  the  press  in  good  order ;  that  the  second  occasion  was 
on  the  day  before  he  was  injured,  which  he  reported  to  the 
foreman,  who  again  examined  the  press  and  reported  it  all 
right  The  third  occasion  was  about  two  hours  before  the 
plaintiff  was  injured.  He  again  reported  to  the  foreman  that 
the  press  was  out  of  order  and  he  promised  to  fix  it  after  the 
work  for  the  day  was  done.  The  plaintiff  continued  to  oper- 
ate the  press  until  about  half  past  four  o'clock,  at  which  time, 
while  engaged  in  trying  to  push  from  the  press  a  plate  of  tin 
with  his  fingers  instead  of  a  stick,  the  upper  die  accidentally 
descended  and  crushed  the  fingers  of  his  right  hand.  The 
plaintiff  testified  that  he  did  not  know  wherein  the  press  was 
out  of  order;  and  no  witness  was  called  who  did  know. 
Three  witnesses  were  called  by  the  defendant,  who  testified 
that  they  saw  the  press  about  the  time  of  the  accident  and  that 
it  was  not  out  of  repair  or  defective.  The  plaintiff  testified  that 
a  stick  was  provided  for  moving  the  plates  between  the  dies,  and 
that  there  was  posted  on  his  and  all  of  the  presses  a  printed  notice 
in  these  words :  "  Employees  are  forbidden^  under  any  cir- 
cumstancesy  to  put  thevrjmgers  or  Tw/nds  under  these  presses.^^ 
SicKELs  —Vol.  LXIX.     7 
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The  plaintiff  also  testified  that  defendant's  superinten- 
dent Cooper,  and  its  foreman  Bakestraw,  had,  on  different 
occasions,  reproved  him  for  putting  his  fingers  between  the 
dies  and  warned  hun  of  the  danger,  and  that  he  was  accus- 
tomed to  disregard  the  rule,  and  that  on  a  former  occasion 
one  of  his  thumbs  was  injured  between  the  dies.  The 
only  excuse  given  by  the  plaintiff  for  his  frequent  violation  of 
the  rule  was  that  he  was  required  to  stamp  thirty-five  boxes 
of  tin  plates  for  a  day's  work,  and  that  he  could  work  faster 
with  his  fingers  than  with  a  stick,  and  that  on  the  occasion  of 
the  accident  the  plate  stuck  to  the  lower  die,  which  he  could 
more  readily  remove  with  his  fingers  than  with  a  stick.  A 
co-employe  testified  that  he  and  the  plaintiff  exchanged  works 
two  or  three  hours  before  the  accident,  and  that  tTie  plaintiff 
told  him  to  work  rapidly  as  he  wished  to  finish  his  thirty-five 
boxes  by  half  past  four  and  leave  the  factory.  This  the 
plaintiff  did  not  dispute,  and  it  is  suggestive  of  a  possible 
cause  for  the  accident.  According  to  the  plaintiff's  evidence, 
he  voluntarily  put  Ids  hand  between  the  dies,  in  violation  of 
the  well-known  printed  rule  and  of  the  oral  instructions  of  the 
superintendent  and  of  the  foreman,  and  also  in  the  face  of  his 
personal  experience  of  the  danger  of  such  conduct  We  fail 
to  find  the  slightest  evidence  that  this  act  was  necessary  or 
excusable,  and  it  was  certainly  not  done  in  ignorance  of  the 
danger,  if  it  is  true  that  about  two  hours  before  the  plaintiff 
was  injured  the  upper  die  accidentally  fell.  He  had  been  very 
recently  warned  of  the  danger  of  putting  his  fingers  between 
the  dies,  and  under  such  circumstances  he  was  very  negligent 
in  not  regarding  the  rule  and  the  warning ;  and  this  negligence 
directly  contributed   to  produce  the  injury  complained  of. 

We  think  the  trial  court  should  have  nonsuited  the  plaintiff 
upon  the  ground  of  contributory  negligence.  For  this  error 
the  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Fkitz  a.  Ankebsmit  et  al.,  Appellants,  v,  Simon  Tucn,  as 
Assignee,  etc.,  Impleaded,  etc.,  Respondent. 

In  an  action  to  recover  possession  of  certain  goods  alleged  to  have  been 
purchased  by  M.,  defendants'  assignor,  of  plaintiffs  by  means  of  false 
and  fraudulent  representations  and  with  the  intent  not  to  pay  therefor, 
plaintiff  gave  evidence  tending  to  show  the  making  of  the  false  repre- 
sentations charged  and  that  the  sale  was  induced  thereby.  M.,  as  a 
witness  for  defendant,  testified  that  he  had  never  made  any  such  represen- 
tations. Upon  cross-examination  he  was  asked  if  he  had  not  made 
representations,  similar  to  those  charged,  to  other  persons  named,  of 
whom  he  had  purchased  goods  at  about  the  same  time  as  the  purchase  in 
question;  this  he  denied.  Edd,  that  it  was  competent  for  plaintiff  to 
prove  by  the  persons  named  that  31.  did  make  such  representations  to 
them  at  the  time  of  the  purchases,  and  that  the  exclusion  of  the  testi- 
mony was  error;  that  the  testimony  was  not  only  competent  as  evidence 
in  chief,  but  was  admissible  for  the  purpose  of  contradicting  M.'s  testi- 
mony and  impeaching  his  credibility,  and  it  was  not  discretionary  with 
the  court  to  exclude  it. 

A  party  has  the  right  to  impeach  or  discredit  the  testimony  of  his  opponent; 
such  evidence  is  always  competent.  He  may  also  contradict  a  witness 
against  him  as  to  any  matters  upon  which  the  witness  has  given  evidence 
in  chief,  provided  it  is  not  collateral  to  the  issue. 

If  the  testimony  sought  to  be  contradicted  has  reference  ,to  statements 
made  to  others,  the  attention  of  the  witness  should  first  be  called  to  the 
time,  place  and  person  to  whom  the  statement  is  claimed  to  have  been 
made,  and  if  denied,  such  person  may  then  be  called  to  contradict  him. 

l^ersed  aub  nomine  Ankersndt  v.  Bluxome  (48  Hun,  1). 

(Argued  March  13, 1889;  decided  March  26.  1889.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 

Coutt  in  the  first  judicial  department,  entered  upon  an  order 

^*^e  March  28,  1888,  which  affirmed  a  judgment  in  favor  of 

^^^endant,  entered  on  a  verdict  and  an  order  denying  a  new 

trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
^^  the  opinion. 

t^rederick  P.  Forster  for  appellants.  Evidence  impeach- 
^  3f  oeller's  credibility  was  erroneously  excluded.  ( Winchdl 
^-  ^incMl^  100  N.  Y.  159, 162, 164 ;  Romertze  v.  E,  li,  NaL 
-8t.,  49  id.  677 ;   Pe(ypU  v.  Schuyler^  106  id.  308 ;  Homer  v. 
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EvereU,  91  id.  643,  644 ;  Sitterly  v.  Oregg,  90  id.  687,  6S8 ; 
Sparrowhawk  v.  Sparrowhawk^  73  id.  591 ;  Schelly.  Plumbs 
55  id.  599 ;  Sloan  v.  iT.  Y.  CI,  etc.,  45  id.  127 ;  Bockwellr. 
Brown,  36  id.  210,  211 ;  Chapman  v.  Brooks,  31  id.  86,  87 ; 
Wright  v.  Nostra/nd,  94  id.  41 ;  /SS^j!?^  v.  People,  85  id.  393, 
394;  Foster  v.  Newhrough,  58  id.  481.;  PaichinY.  AstorM. 
Ins.  Co.,  13  id.  268.)  For  the  purpose  of  impeaching  Moeller 
the  evidence  was  not  competent  in  chief ;  it  could  only  be 
offered  at  the  time  it  was.  {Oaffney  v.  People,  50  N".  T.  423  ; 
Hart  V.  H.  R.  B,  Co.,  84  id.  60 ;  Romertze  v.  E,  R.  If  at.  Bk., 
49  id.  577 ;  Pendleton  v.  Empire  Stone  D.  Co.y  19  id.  13 ; 
Stacy  V.  Graham,  14  id,  492 ;  Slooji  v.  N.  Y.  C,  etc.,  45  id.  127 ; 
Hubbard  v.  Briggs,  31  id.  536 ;  Newcomb  v.  Criswold,  24 
id.  301.)  The  fact  that  Moeller  was  the  assignor  of  Tuch 
makes  no  difference,  as  a  party  must  be  impeached  in  the  same 
manner  as  any  other  witness.  (  Varon-a  v.  Socarras,  8  Abb. 
Pr.  302  ;  WincheU  v.  Winchell,  100  N.  T.  159.)  The  impeach- 
ing evidence  was  not  collateral.  {Etnner  v.  J),  cfe  H.  C.  Co., 
52  Super.  Ct  162 ;  WiricheUv.  WincheU,  100  K  T.  159, 164 ; 
Foster  v.  Ifewbrough,  58  id.  481 ;  Hillard  on.  Kein.  for  Torts, 
475 ;  Butler  v.  Collins,  12  Cal.  457 ;  Hubbard  v.  Briggs,  31 
N.  T.  538.)  Fraud  and  intent  not  to  pay  for  the  tobacco  was 
established  as  a  matter  of  law.  {People  v.  Cook,  8  N.  Y.  75 ; 
Lomer  v.  Meeker,  25  id.  362.)  Moeller  was  bound  to  disclose 
his  insolvency  to  Duys,  and  his  omission  to  do  so  was  fraudu- 
lent as  a  matter  of  law.  .  {DuraU  v.  Haley,  1  Paige,  493 ; 
Chapmxin  v.  Lathrop,  6  Cow.  117,  118;  Wright  y.  Brown, 
67  N.  Y.  1,  5 ;  Donaldson  v.  Farwdl,  93  U.  S.  633  ;  Van 
Neste  V.  Conover,  20  Barb.  547  ;  Carpenter  v.  Roe,  10  N.  Y. 
227 ;  Reade  v.  Livingston,  3  Johns.  Ch.  481 ;  Bayard  v. 
Hoffman,  4  id.  450 ;  People  v,  BriggSy  47  Ilun,  268 ;  Harris 
V.  White,  81  N.  Y.  547,  548 ;  Wylde  v.  R.  R.  Cb.,53  id.  164; 
Phelps  V.  Borland,  103  id.  913 ;  Sutter  v.  Van  Do^eer^  47 
Hun,  367.  The  defendant  by  moving  to  dismiss  the  com- 
plaint and  not  asking  to  go  to  the  jury  waived  the  right  to  go 
to  the  jury.  {Midler  v.  McKesson,  73  K  Y.  198 ;  O'N'eil  v 
James,  43  id.  85 ;   Provost  v.  McEnroe,  102  id.  650  ;  Fargo 
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V.  Milium,  100  id.  96 ;  Herendeen  v.  Be  WUt,  49  Hun,  54.) 
There  was,  therefore,  a  question  of  law  for  the  court  to  decide. 
It  is  error  to  submit  a  question  of  law  to  the  jury.  {Brady  y. 
Camdy,  104  N.  Y.  165  ;  Bvnght  v.  Ins.  Co.,  103  id.  350  ; 
Glacivs  V.  Blacky  67  N.  Y.  568.)  The  direction  of  a  verdict  is  ' 
a  matter  of  absolute  right.     (Tooker  v.  ArrumXy  76  N.  Y.  397.) 

Alfred  P.  W.  Seaman  and  K  E,  West  for  respondent.  A 
party  is  bound  to  exhaust  aU  his  testimony  in  support  of  his 
.me,  and  to  introduce  all  his  evidence  before  he  closes. 
{HoBtings  v.  Palmer,  20  Wend.  225 ;  Ford  v.  JS^UeSy  1  Hill, 
301 ;  Rex  v.  Stimpson,  2  Carr  &  P.  415 ;  Silverman  v.  JP'ree- 
man,  3  E.  D.  Smith,  322 ;  Marshall  v.  Davies,  78  N.  Y.  420.) 
The  evidence  was  admissible  on  plaintiffs'  case,  as  a  matter  of 
right,  but  its  admission  in  rebuttal  was  in  the  "  discretion  of 
the  court,  from  the  exercise  of  which  discretion  no  appeal 
lies."  {Marshall  v.  Davies,  78  N.  Y.  420.)  The  testimony 
was  properly  excluded  because  it  was  not  admissible  to 
impeach  defendant's  witness.  {Carpenter  v.  Ward,  30  N.  Y. 
343 ;  Stokes  v.  People,  53  id.  165 ;  People  v.  Ware,  17  Week. 
Dig.  115;  72  K  Y.  653;  PeopU  v.  Cox,  21  Hun,  47;  83 
N.  Y.  610 ;  Atty.'Oen.  v.  Hitchcock,  1  Exch.  91.)  Plaintiffs 
neglected  to  produce  evidence  of  contemporaneous  representa- 
tions before  they  rested,  when  competent,  and  when  they 
attempted  to  prove  them  on  cross-examination  of  defendant's 
witness  they  made  the  witness  their  own  for  that  purpose, 
and  being  disappointed  in  the  result,  they  should  not  be  per- 
mitted to  impeach  the  testimony  they  themselves  brought  out. 
[People  V.  Cox,  21  Hun,  47;  PoUock  v.  Pollock,  71  N.  Y. 
137;  Thompson  v.  Blcmchard,  4  id.  303;  5  DeniO;  112; 
Nv^hfUas  V.  WhiiCy  85  K  Y.  531.)  The  jury  are  the  sole 
judges  of  the  facts,  and  their  verdict  will  not  be  disturbed 
^ese  it  is  so  clearly  against  the  weight  of  evidence  as  to 
^dicate  passion,  prejudice,  mistake  or  corruption,  or  unless 
wie  Verdict  is  so  against  a  striking  preponderance  of  evidence 
»  that  a  common  exercise  of  judgment  demands  its  reversal. 
^Moi-ss  V.  Sherrill,  63  Barb.  21;    Roosa  v.  Smith,  17  Hun, 
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138;  Grai/  v.  Railroad  Co.,  48  Super.  Ct.  [J.  &  S.]  121 ; 
Gesheidt  v.  Quirky  5  Civ.  Pro.  R.  [Browne]  38 ;  Beckwith 
V.  R.  R.  Co,,  64  Barb.  229 ;  Godfrey  v.  Moeer,  66  N.  T.  250.) 

Haioht,  J.  This  action  was  brought  to  recover  the  posses- 
sion of  eight  bales  of  Sumatra  tobacco  purchased  by  the  defend- 
ant's assignor,  as  is  alleged,  by  means  of  false  and  fraudulent 
representations  as  to  his  solvency,  and  with  the  intent  not  to 
pay  therefor.  Upon  the  trial  the  plaintiffs  gave  evidence  tend- 
ing to  show  that,  before  making  the  sale  of  the  goods  in  ques- 
tion, the  defendant's  assignor  represented  and  stated  that  he 
was  solvent  and  worth  $20,000 ;  that  his  wife  had  $10,000, 
which  was  in  the  stock  at  the  risk  of  the  business.  After  the 
plaintiffs  had  rested,  the  defendant's  assignor  was  sworn  as  a 
witness  for  the  defendant,  and  denied  that  he  had  made  any 
such  representations.  ITpon  the  cross-examination  he  was 
asked  if  he  had  not  purchased  goods  at  about  that  time  of  various 
individuals,  among  whom  were  Schroeder  &  Bon,  and  he  tes- 
tified that  he  had,  but  at  the  time  of  such  purchase  in  August 
or  September,  1885,  Bon  did  not  make  any  inquiry  of  him  as 
to  his  financial  condition,  and  that  he  did  not  say  to  Bon  that 
he  was  solvent  and  worth  $20,000,  and  did  not  state  to  him 
that  he  had  $10,000  in  his  business  from  his  wife,  which  was 
at  the  risk  of  the  business.  After  he  had  rested,  t}ie  plaintiffs 
called  Bon  as  a  witness,  who  testified  that  he  sold  the  goods  to 
the  defendant's  assignor  in  August  or  September,  1885,  and 
that,  at  the  time  he  made  a  statement  as  to  his  condition. 
The  witness  was  then  asked  "  Did  he  state  to  you  that  he  was 
solvent ;  that  he  was  worth  $12,000,  and  that  the  $10,000 
which  he  got  from  his  wife  was  at  the  risk  of  the  business? " 
This  was  objected  to  as  immaterial,  incompetent  and  not  in 
rebuttal.  The  evidence  was  excluded  and  an  exception  taken 
by  the  plaintiffs. 

The  court  at  General  Term  held  that  the  statement  made 
to  Bon  and  others  wascompetent  as  evidence  in  chief,  and  that 
the  plaintiffs,  having  rested  without  introducing  it,  left  its 
subsequent  admission  discretionary  with  the  trial  court,  and, 
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consequently,  that  the  exception  to  its  excliifiion  was  not  well 
taken.  It  is  doubtless  true  that  the  evidence  was  compe- 
tent and  could  have  been  introduced  by  the  plaintiffs  as  a 
part  of  their  affirmative  case  for  the  purpose  of  showing -an 
intent  to  cheat  and  defraud,  and  that  their  neglect  to  intro- 
duce it  at  that  time  deprives  them  of  the  right  to  make  use  of 
it  as  affirmative  evidence.  But  a  party  has  the  right  to 
impeach  or  discredit  the  testimony  of  an  opponent,  and  such 
evidence  is  always  competent.  He  may  contradict  the  testi- 
mony of  a  witness  as  to  any  matters  upon  which  he  has  been 
called  to  give  evidence  in  chief,  provided  it  is  not  collateral  to 
the  issue ;  if  it  has  reference  to  statements  made  to  others,  his 
attention  should  first  be  called  to  the  time,  place  ajid  person 
to  whom  the  statement  is  claimed  to  have  been  made,  and  if 
denied,  such  person  Inay  then  be  called  to  contradict  him,  thus 
discrediting  his  testimony  as  a  witness.  This  is  what  the 
plaintiffs  attempted  to  do,  and  we  do  not  understand  that  it 
was  discretionary  with  the  trial  court  to  exclude  it 

In  the  case  of  Winchdl  v.  Winchdl  (100  N.  Y.  159),  the 
action  was  to  compel  a  specific  performance  of  a  verbal  contract 
for  the  sale  of  land.  The  plaintiff,  who  was  the  father  of  the 
defendant,  claiming  that  there  had  been  such  a  part  perform- 
ance of  the  contract  as  to  entitle  him  to  relief  in  equity.  He 
testified,  among  other  things,  to  the  payment  of  the  purchase- 
money.  The  defendant,  on  his  direiet-examination  as  a  witness 
in  his  own  behalf,  denied  that  he  had  ever  received  any  payment 
upon  the  contract.  On  his  cross-examination  he  denied  that 
be  had  told  any  person,  at  any  time^  that  his  father  had  paid 
him  for  the  land  or  any  part  of  it.  He  was  then  asked  whether 
he  had  not  told  Mr.  Greenfield  so  at.  the  time  he  tendered  a 
deed  of  the  land  for  execution  by  the  defendant,  and  he 
answered  the  question  in  the  negative.  Rapallo,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says :  "  The  objection  that  the 
evidence  offered,  at  too  late  a  stage  of  the  trial  to  entitle  the 
plaintiflfe  ajs  matter  of  right,  to  introduce  it,  was  not  made  and 
the  court  did  not  place  its  rejection  on  the  ground  that  its 
Amission  was  a  matter  of  (Kscretion.     But,  assuming  that 
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such  discretionary  power  may  now  be  set  up,  the  evidence 
was  clearly  admissible  in  rebuttal  for  the  purpose  of  contiu- 
dicting  the  testimony  of  the  defendant,  to  the  effect  that  no 
payment  had  been  made  and  impeaching  his  credibility."  It 
appears  to  us  that  this  case  is  controlling  upon  the  question 
imder  consideration,  and  that  the  plaintiffs  are,  consequently, 
entitled  to  have  the  evidence,  which  was  excluded,  considered 
by  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


li==i— .      The  People  of  the  State  of  New  York,  Respondent,  v. 
Ii45  8271  William  E.  Briggs  et  al..  Appellants. 

In  an  action  brought  by  the  dairy  commissioner  in  the  name  of  the  People 
to  recover  the  penalty  imposed  by  the  act  of  1885  "  to  prevent  deception 
in  the  sale  of  dairy  products  "  (Chap.  183,  Laws  of  1885),  for  a  violation 
of  one  of  the  provisions  of  the  act  (§  7),  which  by  the  terms  of  the  act 
(§21),  does  not  apply  "  to  any  product  manufactured  or  in  process  of 
manufacture  at  the  time  of  the  passage  of  this  act; "  it  is  not  necessary 
for  plaintiff  to  prove  that  the  product  in  question  was  manufactured  after 
the  passage  of  the  act;  the  burden  is  upon  the  defendant  seeking  the 
benefit  of  the  exception  to  bring  his  case  within  it. 

The  complaint  in  such  an  action  charged  in  one  count  both  possession  and 
sale  of  the  prohibited  article  and  violations  of  sections  7  and  8  of  the 
act.  At  the  opening  of  the  trial  defendants  moved  for  a  direction  that 
plaintiff  separate  the  allegations  charging  possession  and  sale  so  as  to 
present  them  as  separate  and  distinct  causes  of  action,  and  that  plaintiff 
be  required  to  elect  upon  which  one  of  such  causes  he  would  rely;  also, 
to  direct  a  separation  of  the  cause  of  action  based  upon  the  provisions 
of  section  7  from  that  founded  on  section  8.  Eeld,  that  these  motions 
were  addressed  to  the  discretion  of  the  trial  court,  and  its  decision  thereon 
was  not  reviewable  here. 

The  court  was  requested,  and  declined,  to  charge  the  jury  that  they  must 
be  satisfied  beyond  a  reasonable  doubt  of  the  violation  by  defendants 
before  they  could  find  against  them.    Bleid,  no  error. 

Reported  below,  47  Hun,  266. 

.(Argued  March  14, 1889;  decided  March  26, 1889.) 
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Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  23,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  by  the  dairy  commissioner  under 
the  act  (Chap.  183,  Laws  of  1885,  §  19),  to  recover  the  penalty 
there  fixed  for  alleged  violations  of  sections  7  and  8  of  the  act. 

The  material  facts  are  stated  in  the  opinion. 


Albert  Reynavd  for  appellants.  In  an  action  for  a  penalty, 
by  the  state,  under  a  criminal  statute,  the  evidence  for  the 
People  must  establish  the  violation  beyond  reasonable  doubt. 
( U.  S.  V.  Chafe,  18  Wall.  515,  545  ;  U.  S.  v.  Briff  BurdeUe, 
9  Pet.  682,  687 ;  The  MoKUr,  21  WaU.  230  ;  White  v.  Comr 
stock,  9  Vt.  405 ;  Cooley  Const.  Lim.  320 ;  Tifft  v.  Griffin,  5  Ga. 
185 ;  Groesheck  v.  Lesley,  13  Mich.  329 ;  Thurtdl  v.  Beaumont, 
1  Bing.  339 ;  WUinet  v.  Ha/rmer,  8  C.  &  P.  695  ;  Chalmes  v. 
Schackell,  6  id.  496 ;  McConneU  v.  Dd.  ds  Ins.  Co.,  18  111.  228 ; 
Lexington  Iris.  Co.  v.  Paver,  16  Ohio  St.  324 ;  Stradden  v. 
Mvlvane,  17  id.  604 ;  WonderVy  v.  Nokes,  8  Blackf.  589 ; 
Bissei  V.  West,  35  Ind.  54 ;  Tucker  v.  Call,  45  id.  31 ;  Lauter 
V.  McEwen,  8  Blatchf.  495 ;  EUia  v.  Lindley,  38  Iowa,  461 ; 
Fountain  v.  West,  23  id.  1 ;  Polston  v.  See,  54  Mo.  29  ;  Clark 
V.  LHbble,  16  Wend.  601 ;  Hopkins  v.  Smith,  3  Barb.  592, 
602 ;  Woodbeck  v.  Keller,  6  Cow.  118 ;  Berchmans  v.  Berch- 
mmis,  17  N.  J.  Eq.  453 ;  Taylor  v.  Morris,  22  id.  606 
Steiufnan  v.  JdoWilliams,  6  Penn.  St.  170;  Gorman  v. 
Sutton,  32  id.  247;  Coulter  v.  Stewart,  2  Yerg.  22 
Freeman  v.  Freeman,  31  Wis.  235;  J/ia?  v.  Woodward. 
12  Conn.  262,  288;  Warmer  v.  Comm.,  2  Va.  Cas.  105 
DwineLsy.  Aikvn,  2  Tyl.  75 ;  Stephens  Dig.  Ev.  98.)  Proof 
beyond  doubt  is  required  even  in  actions  between  private 
parties.  (Taylor  on  Ev.  97a ;  Bishop  on  Mar.  and  D.  §  844 ; 
Stevens'  Ev.  art.  94;  2  Greenl.  on  Ev.  §§  408,  426 ;  2  Starkie 
on  Slander,  100, 101 ;  Cooke  on  Def.  164, 165 ;  Townshend  on 
SicKELS— Vol.  LXIX.    8 
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Slander,  §  404 ;  2  Leigh  Nisi  Prius,  1239 ;  2  Arch.  Nisi  Prius, 
284 ;  2  Stephen's  Nisi  Prius,  2084, 2252,  2253 ;  Best  on  Right 
to  Begin,  51,  note  2 ;  1  Hill  on  Torts,  §  46 ;  2  Add.  on  Tort« 
§  1163 ;  1  Am.  Lead.  Cm.  164, 189 ;  Wood  on  F.  Ins.  §§  lOlj 
504, 506 ;  Ganta  v.  Vinard,  1  Smith,  287 ;  1  Cart.  476 ;  Slwulty 
V.  Miller  J  1  Smith,  395  ;  1  Cart.  554 ;  Landis  v.  Shanllein, 
Id.  92 ;  Snails  v.  Butcher,  2  id.  84 ;  Zauter  v.  McEwen^ 
8  Blackf.  495 ;  McGlmery  v.  Keller,  3  id.  488 ;  OffuU  v. 
Earlywine.  32  Am.  Dec. 40 ;  Byrhety.  Monohan, 41  id. 212 ; 
Tucker  v.  Call,  45  Ind.  31 ;  Wilson  v.  Bamett,  Id.  163 ; 
Pohton  V.  See,  54  Mo.  291 ;  Steinman  v.  Mc  Williams,  6  Pa. 
170-177 ;  Gorman  v.  Sutton,  32  id.  247 ;  Darling  v.  Banks, 
14  111.  46;  OramdaU  v.  Dcmson,  1  Gilman,  556;  Mix  v. 
Woodward,  12  Conn.  262;  Park  v.  Blackniston,  3  Harr. 
373-378 ;  Merk  v.  Qdzhaeuser,  50  Cal.  631  *;  Newhit  v.  Stai,uc1c, 
58  Am.  Dec.  706 ;  iSfee?^  v.  Blair,  Wright,  683 ;  Stede  v. 
PhiUips,  10  Hmnph.  461 ;  Dwinds  v.  J.iA^,  2  Tyler,  78  ; 
Gla/rk  v.  Bihlle,  16  Wend.  601 ;  Hopkins  v.  /SmM,  3  Barb. 
592-602 ;  BisseUv.  Cornell,  24  Wend.  354 ;  StegalU.  StegaU, 
2  Brock.  257 ;  Phillips  v.  Allen,  2  Allen,  453  ;  Sullivan  v. 
Kelly,  3  id.  148  ;  Cross  y.  Cross,  3  Paige,  139  ;  Hemm^nway 
V.  Towner,  1  Allen,  209 ;  Van  Aemam  v.  Pan  -4.,  1  Barb.  Cli. 
375  ;  Yam,  Tassd  v.  N,,  18  N,  W.  Eep.  328  ;  Baker  v.  State, 
47  Wis.  Ill ;  Berckmans  v.  Berckmcms,  17  N.  J.  Eq.  453  ; 
Freeman  v.  Freem/in,  31  Wis.  235  ;  Cooper  v.  Cooper,  10  La. 
[O.  S.]  249  ;  Edmmids'  Appeal,  57  Pa.  232  ;  (7a^w  v.  Colon, 
7  Eccl.  &  Mar.  Cas.  15 ;  PurcdL  v.  PurceU,  4  H.  &  M.  507 ; 
Mehle  V.  Lapeyrollerie,  16  La.  Ann.  4 ;  Henderson  v.  .5^ 
<i^«(m,  88  111.  248  ;  McConndl  v.  i?6^.  /tw.  Co.  18  id.  288  ; 
Lexington  v.  Paver,  16  Ohio,  334  ;  Pryce  v.  Security  Ins.  Co,, 
29  Miss.  276 ;  Buttman  v.  ^oM*,  35  Me.  227 ;  SchuUz  v. 
Pacific  Ins,  Co.,  2  Ins.  L.  J.  495  ;  Brooks  v.  Clayes,  10  Vt 
37 ;  Biker  v.  Hooper,  35  id.  457 ;  Mason  v.  /SAay,  3  Am.  L. 
Kec.  435  ;  Barton  v.  Thompson,  26  Am.  Eep.  131 ;  Thayer 
V.  ^oyZ^,  30  Me.  475  ;  Taylor  v.  Morris,  22  N.  J.  Eq.  606  ; 
Conover  v.  Fim  Mater,  18  id.  481 ;  Poppleton  v.  Ndson,  20 
Rep.  [Ore.]  151 ;  Pheltiplace  v.  Sayles,  4  Mass.  312  ;  Gould 
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V.  Gould,  3  Story,  637  ;  Bubbard  v.  Turner,  2  McLean,  510 ; 
McBee  v.  Fulton,  47  Md.  403  ;  Rwasom  v.  Christia/n,  51 6a. 
351 ;  Ferguson  v.  Ferguson,  1  Sandf.  307 ;  Richards  v. 
Turner,  1  C.  &  M.  414 ;  Smith  v.  Kay,  7  H.  of  L.  Cas.  750 ; 
Hercules  v.  Hunter,  15  Ct.  of  Sess.  Cas.  800 ;  Richardson  v. 
Canada  West  Co.,  16  N.  C.  Com.  P.  436 ;  Fizne  v.  H.  Ins. 
Co.,  39  N.  Y.  699  ;  Blaeser  v.  M.  Ins.  Co.,  37  Wis,  38.) 

William  P.    Quin    for  respondent.      If    the  appellants 
claimed  that  the  product  sold  by  them  had  been  manufac- 
tured, or  was  in  process  of  manufacture  on  April  30,  1885,  it 
was  a  defense  which  they  were  bound  to  plead  and  prove. 
{People  V.  Kibler,  106  N.  Y.  324 ;  People  v.  West,  Id.  297 ; 
Harrison  v.  White,  81  id.  532 ;    Fleming  v.  People,  27  id. 
334 ;  Schwab  v.  People,  4  Hun,  523.)     This  is  a  civil  action 
and  not  a  criminal  prosecution.     {Amerman  v.  Fall,  34  Hun, 
126 ;  People  v.  IliU,  44  id.  472 ;  Hayer  v.  Town,  59  lU.  138 ; 
SUite  V.  Hading,  32  Wis.  663 ;    Hitchcock  v.  Munger,  15 
N.  H.  105 ;  3  R  S.  [Banks'  6th  ed.]  768.)    A  preponderance 
of  evidence  is  sufficient  and  the  respondent  was  not  obliged  to 
prove  the  violation  of  the  statute  beyond  a  reasonable  doubt. 
{Aeby  V.  Rapdye,  1  Hill,  9  ;  Abbott's  Trial  Ev.  495,  note  1 ; 
Johnson  V.  Agricultural  Ins.  Co.,  25  Hun,  253,  254 ;   New 
^of'k   dk  Brooklyn  Ferry  Co.  v.  Moore,  102  N.  Y.  667 
^^  Abb.  N.  C.  119 ;  Slocovitch  v.  Oriental  Mutual  Insur- 
ance Co.,  108  N.  Y.  66 ;  New  York  Guwr.  amd  Ind.  Co.  v. 
^^<^on,  78  id.  513;   Hitchcock  v.  Munger,  15  K  H.  97; 
^-  -S:  V.  Brig  Burdette,  9  Pet.  683;  The  Mohler,  21  Wall 
^^^>  231 ;    Chaffee  v.  U.  S.,  18  id.  516 ;   LUienthal  v.  U.  S., 
^^  XI.  S.  237,  239,  255,  264-268;   3  Greenlf.  Ev.  [8th  ed.] 
§  29  ;    1  Taylor  Ev.  [6th  ed.]  372;   2  Whart  Ev.  §  1245; 
^^^<ion  V.  Parmdee,  16  Gray  [Mass.]  266-268,  413,  415 ; 
^^  V.  Comstock,  6  Vt  409 ;  Fane  v.  Hihemia  Ins.  Co.,  39 
^-  J-  Law,  697,  699 ;  Welch  v.  JugenJieimer,  56  Iowa,  11, 16  ; 
^^^^9p€r  V.  Slade,  6  H.  L.  746 ;   HerteU  v.  Beaumont,  1  Bing. 
^9  ;   Chalmers  v.  Shackell,  6  C.  it  P.  479 ;  Willmett  v.  Har- 
^^^^  8  id.  679 ;  Fincade  v.  Bradshaw,  3  Ga.  63 ;  Wonderly 
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V.  J/^ayes,  8  Blackf .  689 ;  Zenm  v.  Garretsony  56  Iowa,  280 ; 
Fountain  v.  West,  23  id.  16 ;  EUU  v.  Lindsley,  38  id.  462 ; 
EUis  V.  Buzzelly  60  Me.  214 ;  Sparry  v.  IVilcoXy  1  Mete. 
269 ;  Folsom  v.  Brawn,  25  N.  H.  123 ;  Lexington  Ins.  Co. 
V.  Paver,  16  Ohio,  831 ;  Lyon  v.  Fleahrnann,  34  Ohio  St. 
154 ;  Jonea  v.  Chreavee^  26  id.  5 ;  Steinm^n  v.  J/b  Williams, 
6  Penn.  St.  177 ;  G(yrman  v.  ^^^on,  32  Penn.  248 ;  iSl  M.  F. 
Ins.  Co.  V.  Usawj  112  id.  90;  Cbifer  v.  Stuart,  2  Yerg.  225 ; 
Mills  V.  Goodyear,  4  Lea,  239 ;  Berckmans  v.  Berckmans,  17 
N.  J.  Eq.  455 ;  /SmtVA  v.  /Swi^A,  5  Oreg.  186 ;  Blaiser  v. 
M.  M.  M.  Co.,  37  Wis.  31 ;  Poertner  v.  Poertner,  66  id. 
648  ;  Freeman  v.  Freeman,  31  id.  235  ;  McConndl  v.  2>.  -3f. 
5.  /;w.  Co.,  18  HI.  233 ;  Hall  v.  Barnes^  82  id.  228 ;  Lewis 
V.  People,  Id.  106 ;  Continental  Ins.  Co.  v.  JoehrieKea, 
110  Ind.  60-65 ;  -^^a  //w.  Ct>.  v.  Joh/nsan,  11  Bush,  592 ; 
Hoffmun  v.  TTe?^,  1  La.  An.  219 ;  Bothchild  v.  Am.  Cent. 
Ins.  Co.,  62  Mo.  361 ;  Simmons  v.  Ins.  Co.,  8.W.  V.  498 ; 
Mead  v.  Husied,  52  Conn.  59 ;  Elliott  v.  Fa/i  Buren,  33 
Mich.  51 ;  Jfar«A  v.  FbZfer,  48  Tex.  379 ;  Bradish  v.  Bliss, 
35  Vt  329 ;  Whitman  v.  Bryami,  49  id.  512  ;  Howlowitz  v. 
^flw«,  23  Blatch.  398 ;  .f,.^^0  Boxes  v.  C^.  >X,  9  Saw.  304 ; 
Knowles  v.  Scribner,  57  Me.  495 ;  Mills  v.  Goodyear,  4  Lea, 
238 ;  10  Am.  Law  Hep.  642.)  There  is  no  distinction  between 
actions  brought  by  the  state  and  those  instituted  by  individuals 
as  to  the  rules  of  evidence.  {LilienthaTs  Tobacco  v.  Ik  S., 
97  U.  S.  237;  3,380  Boxes  v.  U.  S.,  9  Saw.  304;  Lewis  v. 
People,  82  HI.  106.)  The  motion  to  compel  the  separation  of 
the  allegations  of  the  complaint  into  different  counts,  and 
require  the  respondent  to  elect  as  to  the  cause  of  action  for 
possession  of  sale,  was  properly  denied.  {Bowland  v.  People^ 
25  Hun,  425-427 ;  90  K  Y.  678 ;  Borh  v.  People,  91  id,  13 ; 
Commonwealih  v.  Nichols,  10  Allen,  199 ;  EveriM  v.  Conh- 
ling,  90  N.  Y.  646 ;  Walters  v.  Continental  Ins.  Co.y  6  Hun, 
343 ;  2  R.  S.  480-482,  §§  1, 3, 10 ;  Alien  v.  Patterson,  7  N.  Y. 
476 ;  People  v.  Tweed,  63  id.  199, 201 ;  Longworthy  v.  Knapp, 
4  Abb.  Pr.  117;  Goodrich  v.  People,  19  K  Y.  574 ;  Osgood 
v.  People,  39  id.  449 ;  Hawker  v.  People,  75  id.  490 ;    Gold- 
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hrg  V.  Utlei/,  60  id.  428 ;  Laws  of  1886,  chap.  577,  §  23 ; 
People  V.  Briggsj  39  Hun,  653.) 

Bradley,  J.     The  right  to  maintain  this  action  is  depend- 
ent npon  the  statute,  which,  at  the  time  in  question,  provided 
ihat  n6  person  '^  shall  render  or  manufacture  out  of  any  animal 
tat  or  animal  or  vegetable  oils  not  produced  from  unadulterated 
Toailk  or  cream  from  the  same,  any  article  or  product  in 
iniitation  or  semblance  of  or  designed  to  take  the  place  of 
iJatnral  butter  or  cheese  produced  from  pure,  unadulterated 
^Uk  or  cream  of  the  same,  nor  shall  he    *     *     *     mix,  com- 
/^und  with,  or  add  to  milk,  cream  or  butter,  any  acids  or 
o&er    deleterious  substance  or  any  animal  fats  or  animal 
^^    vegetable  oils  not  produced   from  milk  or  cream,  with 
^^Bign  or  intent  to  render,   make  or  produce  any  article 
^^  srxl)stance  or  any  human  food  in  imitation  or  semblance  of 
^trixx*al  butter  or  cheese,  nor  shall  he  sell,  keep  for  sale,  or 
offox*    for  sale  any  article,  substance  or  compound  made,  man- 
^^^^^'fcured  or  produced  in  violation  of  the  provisions  of  this 
^^^^i-on,  whether  such  article,  substance  or  compound  shall  be 
°^^^^  or  produced  in  this  state  or  in  any  other  state  or  coun- 
^•**     (Laws  of  1885,  chap.  183,  §  7.)    And  that  "  no  per- 
^^      shall  manufactuire,  mix  or  compound  with  or  add  to 
^^trojtJ  milk,  cream  or  butter  any  animal  fats  or  animal  or 
^^S^table  oils,  nor  sliall  he  make  or  manufacture  any  oleagin- 
oxxs   substance  not  produced  from  milk  or  cream,  with  intent 
^  s^U  the  same  for  butter  or  cheese  made  from  unadulterated 
^*^lfc:  or  cream,  or  have  the  same  in  his  possession,  or  offer  the 
^^^'^cie  for  sale  with  such  intent,  nor  shall  any  article,  substance 
^^^    compound  so  made  or  produced,  be  sold  for  butter  or 
^^ieese,  the .  product  of  the  dairy.     If  any  person  shall  coat, 
TO'^der  or  color  with  annatto  or  any  coloring  matter  what- 
®^®r,   butter  or  oleomargarine,   or  any  compounds  of  the 
same,  or  any  product   or  manufacture  made  in  whole  or 
^^  part  from  animal  fats  or  animal  or  vegetable  oils,  not  pro- 
Qttced  from  unadulterated  milk  or  cream,  whereby  the  said 
P'^Uct,  manufacture  or  compound  shall  be  made  to  resemble 
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butter  or  cheese,  the  product  of  the  dairy,  or  shall  have  the 
same  in  his  possession,  or  shall  sell  or  offer  for  sale  or  hare  in 
his  possession  any  of  the  said  products  which  shall  be  colored 
or  coated  in  resemblance  of  or  to  resemble  butter  or  cheese,  it 
shall  be  conclusive  evidence  of  an  intent  to  sell  the  same  for 
butter  or  cheese,  the  product  of  the  dairy."  (Id.  §  8.)  Each 
of  the  above  sections  also  provided  that  the  violation  of  its 
provisions  should  be  a  misdemeanor,  punishable  as  therein 
mentioned.  And  the  statute  further  provided  that  any  per- 
son who  should  violate  any  of  the  provisions  of  those  sections 
should,  in  addition  to  the  fines  and  punishments  therein  pre- 
scribed, forfeit  and  pay  a  penalty  of  $500,  to  be  recovered  in 
an  action  to  be  prosecuted  by  the  dairy  commissioner,  in  the 
name  of  the  People  of  the  state  of  New  York.  (Id.  §  19.) 
And  that  such  section  7  should  not  apply  to  any  product  man- 
ufactured or  in  process  of  manufacture  at  the  time  of  the 
passage  of  the  act.  (Id.  §  21.)  This  action  was  brought 
in  the  manner  so  provided,  to  recover  the  penalty  for  the 
alleged  violation  of  the  provisions  of  such  statute,  in  that  the 
defendants  had  in  their  possession,  with  intent  to  sell,  and 
sold  as  butter,  the  product  of  the  dairy,  that  which  was  not 
such,  but  came  within  the  prohibition  of  the  statute.  And 
upon  the  trial  evidence,  upon  the  part  of  the  plaintiffs,  was 
given  tending  to  prove  that  the  defendants,  on  May  25, 1885, 
had  in  their  possession,  at  their  store  in  the  city  of  New  York, 
with  intent  to  sell  bs  butter  the  product  of  the  dairy,  a  pro- 
duct which  was  not  butter  made  from  milk  or  cream  of  the 
same,  but  had  been  made  out  of  some  animal  fat  not  produced 
by  unadulterated  milk  or  cream  and  which  was  colored  by  some 
coloring  matter,  whereby  it  was  made  to  resemble  butter,  the 
product  of  the  dairy,  and  at  that  time  and  place  the  defend- 
ants sold  and  delivered  to  a  person  named,  one  pound  of  such 
product  as  and  for  butter,  the  product  of  the  dairy.  There 
was  a  conflict  of  evidence  produced  by  that  adduced  on  the 
part  of  defendants.  The  plaintiffs  had  a  verdict  for  the 
amount  of  the  penalty,  upon  which  judgment  was  entered 
January  4, 1887. 
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The  constitutionality  of  the  statute  in  question  is  not  now 
an  opea  question.  The  principles  applicable  and  controlling 
in  that  respect  were  involved  in  and  have  been  determined  by 
adjudications  in  support  of  the  statute.  {People  v.  Arensberg, 
105  N.  T.  123 ;  People  v.  Westj  106  id.  293 ;  People  v.  JKJ- 
fer,  Id.  321.)  And  the  amendments  to  the  sections  7  and  8, 
made  by  chapter  458  of  the  Laws  of  1885,  and  by  chapter  577 
of  the  Laws  of  1886,  did  not  alter  their  provisions  essential  to 
the  purpose  of  this  section.  And,  therefore,  such  provisions 
will  be  deemed  to  have  continued  without  interruption,  not- 
withstanding the  amendments  were  made  by  the  taking  of  the 
sections  into  the  amendatory  acts  and  making  them  a  part  of 
the  new  statute.  {Ely  v.  HdUon^  15  N.  Y.  595 ;  People  ex 
rd.  C.  Nat.  Bh.  v.  Bd.  of  Superviaora^  67  id.  109.) 

At  the  close  of  the  evidence  the  defendants'  counsel  moved 
that  the  complaint  be  dismissed,  because  it  was  not  made  to 
appear  by  evidence  that  the  product  in  question  had  been 
manufactured  or  was  not  in  process  of  manufacture  on  April 
30, 1885,  which  was  the  time  when  the  act,  which  took  effect 
immediately,  was  passed.  No  evidence  was  given  upon  that 
subject  And  it  is  contended  that  this  was  a  fact  essential  to 
recovery,  and  that  the  burden  was  with  the  plaintiffs  to  estab- 
lish it  by  evidence.  This  provision  of  section  21  is  not  in  the 
nature  of  a  condition  precedent  to  the  right  of  recovery  in  the 
sense  applicable  to  that  term,  but  is  a  saving  clause  excepting 
from  the  operation  of  section  7  the  product  not  wholly  manu- 
factured after  the  passage  of  the  act.  In  such  case,  and  in 
view  of  the  fact  that  the  party  having  the  article  in  his  pos- 
session, and  dealing  in  it,  may  be  supposed  to  have  the  means, 
which  the  plaintiffs  have  not,  of  tracing  the  product  to  the 
time  of  its  manufacture,  it  is,  and  in  this  case  it  was,  matter  of 
defense,  and  for  the  defendants  to  establish  by  way  of  relief 
from  the  prohibitory  provisions  of  the  statute.  {Sheldon  v. 
Ckrk,  1  Johns.  513 ;  Potier  v.  Deyo^  19  Wend.  361;  Flem- 
ing y.  Peon^y  27  N.  T.  329;  Ha/rria  v.  White,  81  id.  532; 
People  V.  Kibler,  106  id.  321.)  The  motion  was,  therefore, 
properly  denied,  and  there  was  no  error  in  the  charge  as  made 
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upon  the  subject  of  the  burden  of  proof,  which  was  with  the 
defendant. 

The  court  was  requested  and  declined  to  charge  the  jury 
that  they  must  be  satisfied,  beyond  a  reasonable  doubt,  of  the 
violation  by  the  defendants,  before  they  could  find  against 
them,  and  charged  that  they  might  so  find  upon  a  preponder- 
ance of  evidence.  And  exceptions  were  taken.  The  proposi- 
tion uniformly  applied  in  criminal  cases,  which  gives  to  the 
accused  the  benefit  of  any  reasonable  doubt,  has,  in  some  of 
the  United  States,  and  in  others  not,  been  deemed  applicable 
to  civil  actions  in  which  is  involved  for  determination  that 
which  might  be  the  subject  of  criminal  prosecution. 

We  have  examined  the  numerous  reported  cases  of  the 
several  states  and  England  and  the  text-books  cited  by  coun- 
sel, and  some  other  cases,  upon  this  question,  and  think  that 
in  civil  actions  the  rule  that  the  preponderance  of  evidence  is 
sufficient  to  warrant  the  finding  of  the  fact  in  which  is 
involved  the  charge  of  such  character,  has  the  support  of  the 
better  reason.  This  question  was  well  considered  at  the  Gen- 
eral Term,  and  it  is  deemed  unnecessary  to  here  specifically 
refer  to  the  many  cases  on  the  subject.  In  this  state  there 
are  but  few  reported  cases  in  which  the  question  was  consid- 
ered. In  Wbodbeck  v.  teller  (6  Cow.  119),  which  was  an 
action  of  slander,  upon  the  charge  of  perjury,  tlie  defend- 
ant sought  to  justify,  and  the  court  there  said  that  the 
evidence  must  be  the  same  as  required  to  convict  a  defendant 
on  an  indictment '  for  perjury ;  that  there  must  be  either  evi- 
dence of  two  witnesses,  or  of  one  witness  corroborated  by 
material  and  independent  circumstances,  to  establish  the  fact. 
And  while  there  indicating  and  substantially  declaring  the 
doctrine  contended  for  by  defendants'  counsel,  the  question 
did  not  necessarily  arise  in  that  case  to  the  extent  to  require 
the  determination  whether  or  not  the  fact  must  be  established 
beyond  a  reasonable  doubt.  And  in  Clark  v.  Dibble  (16  Wend. 
601)  and  Hopkins  v.  Smith  (3  Barb.  599),  the  court  was  content 
with  the  citation  of  the  Woodbeck  Case  on  that  proposition. 
The  judicial  declaration  of  that  doctrine  in  England  was  f  ol- 
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lowed  by  the  courts,  in  some  cases,  in  this  country.  This 
remark  is  more  applicable  to  the  earlier  than  to  more  recent 
cases.  In  the  later  cases  where  the  question  has  arisen,  the 
rule  in  that  respect  applicable  to  criminal  cases  had  not  been 
applied  to  civil  actions  in  this  state.  In  Johnson  v.  Agri- 
cultural Insurance  Company  (25  Hun,  251),  it  was  held  that 
the  preponderance  of  evidence  was  suflScient  to  support  the 
defense  that  the  fire  which  caused  the  injury  to  the  insured 
property,  the  subject  of  the  action  upon  the  policy,  was  set  by 
the  fraudulent  act  of  the  plaintiff.  In  citing  that  case  in 
Seyholt  V.  Ifew  York^  Lake  Erie  <&  Western  Railroad  Comr 
pany  (95  N.  Y.  569),  the  court  did  not  express  any  opinion 
upon  the  question  now  under  consideration.  But  in  New 
York  <&  Brooklyn  Ferry  Company  v.  Moore  (102  N.  T. 
667,  fully  reported  in  18  Abb.  N.  C.  106),  the  court  said : 
"  There  is  no  rule  of  law  which  requires  the  plaintiff 
in  a  civil  action,  when  a  judgment  against  the  defend- 
ant may  establish  his  guilt  of  a  crime,  to  prove  his  case 
with  the  same  certainty  which  is.  required  in  criminal 
prosecutions.  Nothing  more  is  required  in  such  cases  than  a 
just  preponderance  of  evidence,  always  giving  the  defendant 
the  benefit  of  the  presumption  of  innoeence."  The  rule  so 
stated  is  the  proper  one  applicable  to  the  measure  of  evidence 
in  civil  actions,  and  such  seems  to  be  the  weight  of  authority. 
(See  cases  collected  in  note  to  Spra^gue  v.  Dodge^  95  Am.  Dec. 
525.)  And  there  is  no  apparent  reason  for  making  any  distinc- 
tion in  that  respect  in  behalf  of  a  defendant  in  an  action  for  a 
penalty,  in  which  the  People  are  the  party  plaintiff.  It  is  no 
less  a  civil  action  because  so  brought.  The  purpose  of  the 
action  is  not  the  punishment  of  the  defendant  in  the  sense 
legitimately  applicable  to  the  term,  but  such  action  is  brought 
to  recover  the  penalty  as  a  fixed  sum  by  way  of  indemnity  to 
the  public  for  the  injury  suffered  by  reason  of  the  violation 
of  the  statnte.  The  effect  of  the  recovery  is  merely  to  charge 
the  defendant  with  pecuniary  liability,  while  a  criminal  prose- 
cution is  had  for  the  purpose  of  punishment  of  the  accused. 
SicKELs— Vol.  LXIX.    9 
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And  the  consequence  of  conviction  may  be  more  serious  to 
him  for  the  reason,  if  for  no  other,  that  it  is  deemed  an  impu- 
tation affecting  his  moral  standing  in  a  degree  dependent,  more 
or  less,  upon  the  nature  of  the  crime.  There  is,  tl|eref ore, 
some  apparent  reason  for  the  application  to  criminal  Vases  of 
the  rule  which  continues  the  burden  of  proof  on  the  jirosecu- 
tion  throughout  the  trial,  and  requires  that  tlie  evidence  be 
such  as  to  overcome  all  reasonable  doubt  of  the  guilt  to  justify 
conviction. 

Only  one  other  question  was  presented  on  the  part  of  the 
defendants,  and  that  arose  upon  motion  made  at  the  opening 
of  the  trial  for  direction  that  the  plaintiff  separate  the  allega- 
tions charging  possession  of  the  proliibited  article,  and  the  sale 
of  it,  so  as  to  present  them  bs  separate  and  distinct  causes  of 
action ;  and  that  the  plaintiff  be  required  to  elect  upon  which 
one  of  such  causes  he  would  rely  in  the  action  ;  also  to  direct 
a  separation  of  the  cause  of  action  based  upon  the  provisions 
of  section  7  from  that  within  those  of  section  8  of  the  statute. 
Whatever  reasons  may  have  been  urged  for  or  against  the 
direction  asked  for,  the  most  that  can  well  be  claimed  on  the 
part  of  the  defendants  is  that  such  motions  then  made  were 
addressed  to  the  discretion  of  the  trial  court.  {Roberts  v. 
Leslie^  14:  J.  &  S.  76.)     That  is  not  reviewable  here. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Ta::Hs  People  ex  rel.  Peter  H.  Short,  Appellant,  v.  The 
^ioARD  of  Fire  Commissioners  of  the  City  of  New  York, 
"^t^fespondent. 

^  ccKiiorari  to  review  the  action  of  the  Board  of  Fire  Commissioners  of 
^^e    city  of  New  York  in  transferring  tlie  relator  from  duty  as  chief  of 
^X^ttalion  in  the  fire  department  to  that  of  foreman,  it  appeared  from  the 
*^tiarn  of  the  board  that  in  July,  1886,  one  McC.  held  the  position  of 
^^cond  assistant  chief  of  the  department;  that  the  board  of  fire  commis- 
sioners adopted  a  resolution  discharging  him  for  incompetency  and 
incapacity;  and  thereafter,  on  August  4,  1886,  in  good  faith,  believing 
S'^icI  position  to  be  vacant,  by  resolution  promoted  one  R.  to  it  from  that  of 
^^ief  of  battalion,  and  promoted  the  relator  to  the  latter  position  from  that 
^^   foreman.     This  resolution  did  not  state  that  the  promotion  was  made 
^    fill  a  vacancy.    Subsequently,  on  certiorari,  the  proceedings  of  the 
^^rd  in  the  removal  of  McC.  were  adjudged  void  and  he  was  reinstated, 
^Xid  the  persons  so  promoted  were  transferred  back  to  their  former 
positions.    Heid^  that  the  return  of  the  board  must  be  taken  as  true; 
that  its  resolution  promoting  the  relator  must  be  construed  in  connection 
with  the  facts  appearing,  and  when  so  construed,  it  appeared  that  no  new 
office  was  created  or  intended  thereby,  but  that  the  relator's  promotion 
was  to  fill  a  supposed  vacancy  which  did  not,  in  fact  exist;  that  the  pro- 
ceedings of  the  board  were  not  in  conflict  with  the  provisions  of  section 
440  of  the  New  York  Consolidation  act  (§  440,  Chap.  410,  Laws  of  1882), 
and  were  regular  and  proper. 
Beported  below,  47  N.  Y.  528. 

(Argued  March  15,  1889;  decided  March  26,  1889.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 

Court  in  the, first  judicial  department,  made  March  2,  1888, 

^hich  affirmed  an  order  of  the  Board  of  Fire  Commissioners 

<>f  the  city  of  New  York  transferring  the  relator  from  duty 

^  chief  of  battalion  to  duty  as  foreman  in  said  fire  department. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Edward  E.  McCaU  for  appellant.     Short  having  been 

established  in  the  rank  of  cliief  of  battahon,  tlie  commissioners 

<^<iul<i  not  remove  him  without  first,  preferring  written  charges, 

%iUA,  secondly,  granting  the  accused  a  trial  on  same  by  virtue 

of  the  laws  governing  the  discipline  of  the  fire  department. 

(Peopfc  V.  Bd.  of  Fire  Com,,  72  N.  Y.  445 ;  Peojple  v.  Orant, 
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12  Daly,  294 ;  Peoples.  Dept  FirecmdBuUdinga^  8  N.  Y.  State 
Rep.  634 ;  Peo^  v.  Thompson^  94  K  Y.  463 ;  People  v. 
Fire  Comra.,  23  Hun,  320 ;  Pecple  v.  Campbell^  18  J.  &  S. 
90 ;  People  ex  rd.  Blake  v.  Bd.  of  Pdice,  27  Week.  Dig.  213.) 
If  the  action  of  the  commissioners  is  adjudged  to  have  been 
legal  and  clearly  within  their  power,  and  such  proceeding  is 
declared  to  have  been  a  mere  "  transfer  "  and  not  a  "  removal," 
then  t]|e  relator  should  lose  neither  the  insignia  of  nor  the 
salary  or  emoluments  attached  to  the  office  of  chief  of 
battalion.  (Laws  1887,  chap.  218,  256;  People  ex  rel,  v. 
Bd.  of  Police,  75  N.  Y.  38,  41, 42 ;  People  ex  rel.  v.  French^ 
91  id.  265,  270.)  If  Short  was  promoted  to  fill  a  vacancy, 
and  that  vacancy  the  one  created  by  the  promotion  of  Chief 
Beilly  to  the  rank  of  second  assistant  engineer,  such  an 
appointment  was  a  valid  and  binding  one,  and  was  not  in  any 
manner  affected  by  the  subsequent  decision  in  the  case  of 
People  ex  rel.  McCabe  v.  Fire  Commisaionera.  Chief  Reilly, 
when  he  accepted  the  promotion  tendered  him  by  the 
board  of  fire  commissioners  voluntarily  relinquished  and 
impliedly  resigned  his  office  as  chief  of  battalion.  {People 
V.  Green,  58  ]Sr.  Y.  364;  Milward  v.  Thacher,  2  T.  R  82; 
People  V.  Nost/rand,  46  N.  Y.  381 ;  People  v.  Carique^ 
2  Hill,  93.)  The  fact  that  the  relator  has  continued  to  perform 
his  regular  duties  as  foreman  and  has  accepted  the  salary  of 
that  position  under  protest  is  not  a  waiver  of  his  rights. 
(People  ex  rel.  Satterlee  v.  Bd.  of  Fire  Comrs.,  75  N.  Y.  38 ; 
Eeyn  v.  StaU,  93  id.  291.) 

WiUiayn  L.  Findley  for  respondent  The  writ  of  certiorari 
is  granted  only  to  review  the  determination  of  a  body  or 
officer,  and  a  merely  ministeral  act  cannot  be  inquired  into  in 
such  proceeding.  (Code  of  Civil  Pro.  §  2120;  People  v. 
WalUr,  QS  N.  Y.  403 ;  People  v.  Bd.  of  Health,  12  Abb. 
Pr.  88.) 

Haiqht,  J.  The  relator  brought  certiorari  to  review  the 
action  of  the  respondent  in  transferring  him  from  duty  as  chief 
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of.  battalion  in  the  fire  department  to  that  of  foreman.  It 
appears  from  the  return  of  the  respondent  that  in  July,  1886, 
(Sue  John  McCabe  held  the  position  of  second  assistant  chief 
of  the  department;  that  the  board  of  fire  commissioners 
adopted  a  resolution  on  removing  and  discharging  him  from 
the  position,  on  account  of  incapacity  and  incompetency; 
and  thereafter,  and  on  the  4th  of  August,  1886,  the  board,  in 
good  faith  believing  that  the  position  of  second  assistant  chief 
of  department  was  then  vacant,  passed  a  resolution  promoting 
Francis  J.  Reilly  from  the  position  of  chief  of  battalion  to 
that  of  second  assistant  chief  of  department,  and  thereupon,  and 
at  the  same  time,  in  good  faith  supposing  the  position  of  chief 
of  battalion  had  been  made  vacant  by  the  promotion  of  Reilly, 
passed  another  resolution  promoting  the  relator  from  foreman 
to  that  of  chief  of  battalion.  Subsequently,  McCabe  procured 
a  writ  of  certiarari  in  the  Supreme  Court  to  review  the  pro- 
ceedings of  the  board  in  relation  to  his  removal  from  ofiice, 
and  in  that  proceeding  it  was  adjudged  that  the  proceedings  of 
the  respondent  were  irregular  and  void,  and  that  McCabe  be 
reinstated  in  his  office.  Thereupon  he  was  so  reinstated,  and 
Reilly,  who  had  been  promoted  to  his  place,  was  transferred 
back  to  his  former  position,  and  the  relator,  who  had  been 
promoted  to  Reilly's  place,  was  transferred  back  to  his  former 
rank. 

It  is  contended,  on  the  part  of  the  appellant,  that  the  board 
of  fire  commissipners  had  no  power  to  thus  reduce  the  rank 
of  the  relator ;  that  his  appointment  to  chief  of  battalion  was,  in 
effect,  the  creation  of  a  new  office,  and  that  it  was  not  to  file 
a  vacancy.  It  is  true  that  the  resolution  of  the  board  of  fire 
commissioners  i^pointing  him  chief  of  battalion  is  silent  upon 
the  question  as  to  whether  it  was  to  fill  a  vacancy  ;  but  the 
return  of  the  board  is  explicit  upon  the  point,  and  states  that 
the  resolution  or  promotion  was  made  in  good  faith,  upon  the 
supposition  that  there  was  a  vacancy  caused  by  the  promotion 
of  Reilly,  and  that  Reilly's  promotion  was  also  made  upon  the 
supposition  that  there  was  a  vacancy  caused  by  the  removal 
of  McCabe.    The  return  of  the  board  must  be  taken  as  true- 
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It  follows  that  the  attempted  promotion  by  the  resolution 
referred  to  was  to  fill  a  supposed  vacancy  which  did  not,  in 
fact,  exist. 

The  argument  to  the  effect  that  the  resolution  created  anew 
ofiice  for  the  relator  is  not  founded  upon  any  fact.  An  infer- 
ence to  that  effect  is  attempted  to  be  drawn  from  the  resolu- 
tion appointing  him  chief  of  battalion,  but  this  resolution  must 
be  construed  in  connection  with  the  facts  appearing  upon  the 
return,  and,  when  so  construed,  it  distitictly  appears  that  no 
new  oiBce  was  created  or  intended. 

The  court  below  was  of  the  opinion  that  the  relator  liad  no 
just  cause  of  complaint,  and  that  the  proceedings  of  the  board 
were  regular  and  proper  and  not  in  conflict  with  the  provisions 
of  section  440  of  the  New  York  Consolidation  Act  of  1882. 
This  opinion  is  in  accord  with  our  view. 

The  order  should  be  aflSrmed,  with  costs. 

All  concur. 

Order  affirmed. 


Henry  Clews  et  al.,  Respondents,  v.  The  Bank  of  New- 
York  National  Banking  Association,  Appellant. 

A  draft  drawn  upon  defendant  was  indorsed  ay  the  payee  and  mafled  to 
the  indoreer;  it  never  reached  him,  hut  fell  into  the  hands  of  some  per- 
son who  presented  and  procured  it  to  be  certified  by  defendant;  a  memo- 
randum showing  the  number  and  amount  of  the  draft  and  that  it  was  cer- 
tified was  entered  upon  a  register  kept  by  defendant  of  bills  drawn  upon  it 
by  the  drawer  of  this  one.  The  drawer  notified  defendant  by  letter  of  the 
miscarriage  of  the  draft  and  not  to  pay  it.  Thereupon  there  was  added 
to  the  memorandum  the  words,  "  stop  pay*t;  see  letter.*'  Subsequently 
the  draft,  which  had  been  altered  by  raising  the  amount  and  changing 
the  date  and  name  of  payee,  was  oflfered  to  plaintiffs  in  payment  for 
certain  bonds.  In  an  action  to  recover  the  amount  of  the  draft  as  raised, 
aside  from  proof  of  these  facts,  plaintiffs'  evidence  was  to  the  effect  that 
they  sent  the  draft  to  defendant's  banking-house  by  a  messenger,  who 
presented  it  at  the  window  of  the  paying-teller  stating  that  plaintiffs 
wished  to  know  whether  the  certification  was  good.    The  person  in 
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attendance,  without  referring  to  the  register,  answered  "  yes."  Upon 
being  advised  of  tliis  plaintiffs  received  the  draft  in  payment  for  the 
bonds.  In  an  action  to  recover  the  amount  of  the  draft  as  raised,  Tieldf 
thiX  the  evidence  was  sufficient  to  justify  a  finding  of  negligence  on  the 
part  of  defendant  in  failing  to  disclose  the  facts  to  plaimiffs'  messenger 
and  to  authorize  a  recovery. 

AJso,  hdd,  that  a  refusal  of  the  court  to  charge  that  the  teller  was  not  the 
agent  of  the  bank  for  the  purpose  of  giving  information,  other  than  as 
to  genuineness  of  signature  of  drawer  and  acceptor,  was  not  error. 

Security  Bank  v.  Nat.  Bank  of  BepuMic  (67  N.  Y.  458)  distinguished. 

One  of  the  plidntiffs,  as  a  witness,  was  asked  on  cross-examination:  "  What 
do  you  understand  to  be  the  contract  of  certification  of  a  check  or  draft?" 
TMs  was  objected  to  and  excluded.    Held,  no  error. 
Reported  on  former  appeals,  80  N.  Y.  418;  105  id.  398. 

(ilrgucd  March  18,  1889;,  decided  March  26. 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of.  New  York, 
catered  upon  an  order  made  April  2,  1888,  which  affirmed  a 
Judgment  in  favor  of  plaintiflEs,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  the  amount  of  a  draft. 

TKe  material  facts  are  stated  in  the  opinion. 


ff^/ieder  H.  Peckham  for  appellant.     The  question  on  the 

^'^l  laving  been  treated  as  a  question  of  law  by  the  parties 

^'^d  "by  the  court,  and  the  defendant  not  having  claimed  that 

"^^  question  was  one  of  fact,  and  not  having  raised  it,  it  could 

^ot;  liave  been  raised  by  any  request  defendant  made  or  by  any 

63cooption  to  the  charge   that  defendant  took.     {Dodge  v. 

^^^-^^TTiey^r,  4  N.  Y.  State  Rep.  562;  Waters  v.  MarAn^ 

^^   I3aly,  57 ;  O'Neil  v.  James,  43  K  Y.  85,  93 ;  First  Na;t. 

^*.  V.  Dana,  79  id,  109 ;  Stone  v.  Flower,  47  id.  568,  569 ; 

^J'uS^r  V.  McKesson,  73  id.  195;  City  v.  Copeland,  106  id. 

%^1.)    A  bank  by  certifying  a  check  in  the  usual  form  simply 

certifies  to  the  genuineness  of  the  signature  of  the  drawer  and 

that  he  has  funds  sufficient  to  meet  it,  and  engages  that  those 

funds  will  not  be  withdrawn  from  the  bank  by  him ;  it  does 

not  warrant  the  genuineness  of  the  body  of  the  check  as  to 


72      Clews  v,  BA:irK  op  New  Yobk  Nat.  Bk.  Assn.     [March, 


Statement  of  case. 


payee  or  amount.  {Marine  Bk.  v.  Oity  BL,  59  N.  T.  67 ; 
Price  V.  iV'kiZ,  3  Burr.  1354 ;  67  N.  T.  463.)  When  one  states 
a  thing  to  another  with  a  view  to  influence  another  to  alter  his 
position,  or  knowing  that  as  a  reasonable  man  he  will  alter 
his  position,  then  the  person  to  whom  the  statement  is  made 
is  entitled  to  hold  the  other  bound,  and  the  matter  is  regulated 
by  the  state  of  facts  imparted  by  the  statement.  {Anders(»i 
V.  Beid,  106  N.  Y.  367,  368 ;  ir7iiffht  v.  Wifen,  L.  R,  5  Q.  B. 
660 ;  50  N.  Y.  575,  581.)  The  payees  of  a  check  are  pre- 
sumed to  have  dealt  directly  with  and  to  have  received  the 
check  from  the  maker,  and  are  presumed  to  know  whether 
they  are  rightly  named  as  payees.  (  White  v.  Continental  Bk.^ 
64  N.  Y.  316.)  The  plaintiffs,  as  holders  of  the  bill,  and 
claiming  to  be  entitled  to  receive  the  amount  thereof  from 
the  drawees,  were  held  to  a  knowledge  of  their  own  title. 
{Suequehanna  Bk.  v.  Loomis^  85  N.  Y.  211 ;  TumbvU  v. 
Boutey^  40  id.  456.)  The  case  presenfed  no  question  for 
the  jury.  {Continental  Bk.  v.  Bk.  of  Comm,j  50  N.  Y.  675  ; 
Anderson  v.  Beady  106  id.  343, 352 ;  MaevUon  v.  McKinlayy 

99  id.  357 ;  Kelly  v.  Burroughs^  102  id.  93 ;  Buiz  v.  Benavldy 

100  id.  256 ;  Dwight  v.  Ins.  Co.,  103  id.  341 ;  Brady  v. 
Cassidy,  104  id.  155.)  The  testimony  of  Sherman,  the  teller, 
not  having  been  contradicted  by  any  evidence  in  the  case,  nor 
being  inconsistent  with  any  fact,  it  required  belief.  {Kelly  v. 
Burroughs,  102  JN".  Y.  93 ;  Searles  v.  M.  B.  B.  Co.,  101  id. 
661.)  Plaintiffs  must  allege  and  prove  that  the  defendant 
made  the  false  representation  with  intent  to  deceive,  and 
knowing  it  to  be  false  or  assumed,  or  intended  to  convey  the 
impression  that  he  had  actual  knowledge  of  the  truth  of  the 
representation,  though  conscious  that  he  had  no  such  knowl- 
edge. {HacuUon  v.  McKinley,  99  N.  Y.  358 ;  Wakejnan  v. 
DaUey,  51  id.  34,  35;  Meyer  v.  Amidon,  45  id.  169,  175; 
Duff  any  v.  Ferguson,  66  id.  482-485 ;  Marsh  v.  Falker, 
40  id.  562;  Bigelow  on  Estoppel  [4th  ed.  1886],  516,  588; 
Freeman  v.  Cooke,  2  Ex.  654 ;  Swan  v.  North  British  Co., 
7  Hurl.  &  N.  603 ;  2  Hurl.  &  C.  175 ;  Bank  v.  Evans,  5  H.  L. 
Cas.  389.)    The  allegations  in  the  complaint  and  the  facts 
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proved  as  to  the  correspondence  between  the  Chicago  Bank 
and  the  defendant  do  not  take  the  place  of  allegation  and 
proof  that  the  defendant  knew  that  his  statement  was  false, 
or  assumed  knowledge  of  facts  with  the  consciousness  that  he 
had  no  knowledge.  {Kelly  v.  Solari,  9  M.  &  W.  54  ;  2  Smith 
L  Cas.  237  [Am.  note]  403 ;  U.  iT.  Bk.  v.  S.  N.  Bk.  43 
N.  Y.  454;  Canal  Bk.  v.  Bk.  of  AUbway,  1  Hill,  287; 
Security  Bk,  v.  National  Bk.^  67  N.  T.  458 ;  Sec(md  Nat. 
Bk.  V.  WaZbridge^  19  Ohio  St  419;  Spencer  v.  Carr^  45 
N.  Y.  407.) 

Albert  A.  Abbott  for  respondents.    The  law  of  the  case 

ifiving  been  fully  settled  by  this  court  upon  the  two  former 

appeals,  the  question  will  not  be  re-opened.     {Clark y.  Keith, 

^^^  XJ.  S.  464.)    The  plaintiflfs  parted  with  value  to  the  full 

^^Unt  of  the  check,  solely  in  reliance  upon  defendant's  assur- 

UXc^  that  the  check  as  presented  was  valid ;  and  this  assurance 

paving  been  given  through  the  culpable  negligence  of  the 

defendant's  teller  it  is  estopped  from  denying  its  liability  for 

the  loss  occasioned  by  its  own  act.     (89  N.  Y.  418 ;  105  id.  398 ; 

Central  Bk.  v.  N  Bk.  of  Commerce^  50  id.  575 ;  Security 

Bk.  V.  Nat:  Bk.,  67  id.  462 ;  Merchant  Bk.  v.  State  Bk.,  10 

WaU.  604 ;  Marine  Bk.  v.  Nat.  City  Bk.,  59  N.  Y.  67;  Eypy 

V.  Bk.  of  Cincinnati,  18  Wall.  604 ;  Nat.  Park  Bk.  v.  Ninth 

Nat.  Bk.,  46  K  Y,  77;   Preston  v.  Mann,  25  Conn.  117 ; 

M.  cfe  T.  Bk.  V.  Hazzard,  30  N.  Y.  230 ;   BUir  v.  WaU,  69 

id.  113;   Armour  v.  M.  C.  R.  R.  Co.,  65  id.  116  ;  Brooks  y. 

Martin,  43  Ala.  360;   F.  <&  D.  N.  Bk.  v.  B.  cfe  D.  Bk.,  16 

N.  Y.  125;    Meads  v.  Merchants'  Bk.,  25  id.  147;  Irmng 

Bk.  V.  Wetherald,  36  id.  335 ;  Pope  v.  Bk.  of  Albion,  59  Barb. 

226;  Morse  v.  Mass.  Nat.  Bk.,  1  Holmes,  209  ;    WiUets  v. 

PJumix  Bk.,  2  Duer,  121 ;  Grant  v.  Norway,  10  C.  B.  665 ; 

Price  V.  Neal,  3  Burr.  1355 ;  In  re  Zand  Credit  Co.,  L.  R., 

4  Ch.  App.  460 ;   Fleckner  v.  Bk.  of  U.  8.,  8  Wheat.  338 ; 

-E  A  Nat.  Bk.  v.  G<yoe,  57  N.  Y.  597;   Bk.  of  Mmroe  v. 

-ReW,  2  Hill,  445.) 
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FoLLETT,  Cli.  J.  On  January  6,  1879,  the  Commercial 
National  Bank  of  Chicago  drew  a  sight  bill  on  the  defendant, 
of  which  the  following  is  a  copy : 

"  $254.50.  Duplicate  unpaid. 

"COMMEECIAL  NATIONAL  BANK  OF  CHICAGO. 

"  Chicago,  III.,  Jan.  6,  1879. 
Pay  to  the  order  of  Wirt  Dexter  two  hundred  and  fifty- 
four  yYir  dollars. 

"To  the  Bank  of  New  York  National  Banking  Association, 
New  York.     No.  73436. 

"T.  S.  FAMES. 

''A,  Cashier:' 

The  payee  indorsed  and  mailed  the  bill  to  Augusta  H.  D. 
Godman  at  the  city  of  New  York.  The  bill  never  reached  the 
indorsee,  but  in  some  way  fell  into  the  hands  of  a  knave.  Jan- 
uary fifteenth,  this  genuine  bill  was  presented  to  William  H. 
Meany,  tlie  paying  teller  of  the  drawee,  who  certified  it  by 
cutting  through  it  near  the  right-hand  end  with  a  stamp,  the 
words  "  Certified  —  Bank  of  New  York,  N.  B.  A."  and  signing 
"  Meany."  A  memorandum  of  the  bill  was  entered  upon  the 
register  kept  of  bills  drawn  by  the  drawer  upon  the  drawee, 
showing  its  number,  amount  and  that  it  was  certified. 
Febuary  tenth  the  drawer  notified  the  drawee  that  the  bill  had 
not  come  to  the  hands  of  the  indorsee,  and  not  to  pay  it.  This 
notification  was  received  February  twelfth,  and  thereupon  the 
drawee  added  to  the  previous  entry  descriptive  of  the  bill, 
made  in  its  bill  register,  the  words :  "  Stop  pay't,  see  letter 
of  Feb.  10,  1879." 

March  3,  1879,  a  stranger  to  Henry  Clews  &  Co.,  entered 
the  banking  house  of  that  firm  in  the  city  of  New  York  and 
pirchased  82,500  par  value  of  United  States  four  per  cent 
bonds,  and  offered  in  payipent  an  instrument  in  the  form  of 
a  bill  of  exchange  of  which  the  following  is  a  copy : 
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|2,540.  Duplicate  unpaid. 

"COMMERCIAL  NATIONAL  BANK  OF  CHICAGO. 

"  Chicago,  III.,  Feb.  27,  1879. 
"Pay  to  the  order  of  Henry   Clews  &  Co.,  twenty -five 
tnndred  and  forty  dollars. 

"  To  flie  Bank  of  New  York  National  Banking  Association, 
AW  York.     No.  73436. 

"T.  S.  EAMES. 

''A.  Cashier:' 

Across  this  bill  and  near  the  right-hand  end  were  cut  the 
words  :    "  Certified  —  Bank  of  New  York,  N.  B.  A.,"  which 
was  signed  "  Meany."     Before  receiving  the  bill  in  payment 
for  tbe  bonds,  the  plaintiflEs  sent  it  (March  3,  1879)  to  the 
defendant  for  the  purpose  of  learning  whether  it  was  good. 
Precisely  what  was  said  by  the  plaintiffs'  messenger  to  the 
defendant's  teller  and  by  him  to  the  messenger  was  an  issue 
of  fact  which  was  submitted  to  the  jury.     Upon  the  return  of 
tke  plaintiffs'  messenger  the  bonds  were  delivered  to  the  pur- 
Aaser  with  the  plaintiffs'  check  for  $33.75,  the  difference 
l^tween  the  purchase-price  of  the  bonds  and  the  bill.     March 
fifth    the  bill  for  $2,640  was  presented  to  the  defendant  for 
P^yuient,  which  was  refused  upon  the  ground  that  it  was  a 
lorg^jy^     It  is  conceded  that  the  original  bill  (first  above  set 
^^Ttlx)  was  changed  from  $254.50  to  $2,540,  Henry  Clews  & 
^^-  substituted  in  the  place  of  Wirt  Dexter,  as  payees,  and 
*^e  <iate  changed  from  January  6, 1879,  to  February  27, 1879.. 
Tliis  action  was  brought  to  recover  the  amount  of  the  bill 
T^iii  the  defendant  upon  two  grounds:  (1.)  T|jat  the  usual 
tta.l>ijj^;y  incuri-ed  by  a  certifying  drawee  was  enlarged  by  the 
^^ii^Tview  of  March  3, 1879,  between  plaintiffs'  messenger  and 
defendant's  paying  teller ;  (2.)  that  the  defendant  was  guilty 
^f  actionable  negligence  through  the  statement  of  its  paying 
teller  of  March  3,  1879,  to  plaintiffs'  messenger,  and  in  not 
stating  to  him  the  facts  within  the  knowledge  of  the  defend- 
ant's oflScers  and  the  paying  teller. 
Upon  the  triaf  of  an  issue  of  law  raised  by  a  demurrer  inter- 
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posed  to  the  complaint,  the  demurrer  was  overruled  and  leave 
given  to  the  defendant  to  answer.  (8  Daly,  476.)  Upon  the 
first  trial  of  the  issue  of  fact  the  plaintifEs  had  a  verdict,  upon 
which  a  judgment  was  entered,  which  was  affirmed  by  the 
General  Term  without  an  opinion,  but  was  reversed  by  the 
Court  of  Appeals.  (89  N.  Y.  418.)  Upon  the  second  trial  of 
the  issue  of  fact  the  plaintifEs  were  nonsuited  and  the  judg- 
ment entered  thereon  was  affirmed  by  the  General  Term  without 
an  opinion,  but  was  reversed  by  the  Court  of  Appeals.  (105 
N.  Y.  398.)  Upon  the  third  trial  the  plaintifEs  had  a  verdict, 
upon  which  a  judgment  was  entered,  which  was  affirmed  by 
the  General  Term,  from  which  judgment  of  affirmance  this 
appeal  was  taken.  Upon  the  trial  plaintiffs'  messenger  testi- 
fied that,  in  obedience  to  his  instructions,  he  handed  the  bill 
to  some  person  standing  at  the  paying  teller's  window  in 
defendant's  bank  and  said :  "  Henry  Clews  ife  Co.  want  to 
know  whether  the  certification  of  this  check  is  good ; "  that 
the  person  took  the  bill,  rubbed  his  thumb  over  the  comer 
where  the  amount  had  been  written  in,  turned  it  over  and 
looked  at  its  back,  said  "  yes  "  and  handed  it  to  the  messen- 
ger, who  returned  to  the  plaintifEs  with  the  information  and 
bill.  On  the  contrary,  Mr.  Sherman,  defendant's  certifying 
teller,  testified  that  the  bill  was  presented  to  him  by  the  mes- 
senger who  asked  "  if  the  certification  was  correct,"  and  he, 
Sherman,  replied  "  that  it  was."  It  is  conceded  that  whoever 
answered  the  inquiry  of  the  messenger  did  so  without  referring 
to  the  register  of  bills  whereon  was  entered  the  number  and 
amount  of  the  original  bill  witli  the  direction  not  to  pay  it, 
and  that  the  numbers  of  the  original  bill  and  the  forged  bill 
were  identical. 

Four  questions  of  fact  were  submitted  to  the  jury :  (1.) 
Whether  plaintifEs'  messenger  presented  the  bill  to  defendant's 
paying  teller  as  asserted  by  the  plaintifEs,  or  to  defendant's 
certifying  teller  as  asserted  by  the  defendant  ?  The  jury  was 
instructed,  that  if  this  question  was  found  against  the  plaintifEs 
they  could  not  recover.  (2.)  "  If,  however,  you  are  satisfied 
that  this    question  was    asked    by  McCormack    (plaintifEs* 
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messenger),  at  the  paying  teller's  window,  then  you  are  to 
determine  whether  or  not,  as  a  matter  of.  fact,  the  inquiry 
which  he  savshe  made  of  the  person  who  occupied  the  position 
of  defendant's  paying  teller,  was  understood  by  the  latter  as 
referring  to  the  validity  of  the  certification  at  the  time  of  the 
inquiry,  as  distinguished  from  the  genuineness  of  the  marks  of 
certification  only ;  and,  also,  whether  the  answer  made  by  the 
paying  teller,  or  the    person    acting    as  paying  teller,  to 
Mr.  McCormack  referred  to  the  check  or  draft.  No.  73436 
as  certified,  instead  of  the  mere  marks  of  certification."     The 
court  charged  in  respect  to  this  issue :     "If  the  question 
asked  by  plaintiffs'  messenger  was  susceptible  of  two  interpre- 
tations, one  making  the  question  refer  to  the  certification  only, 
and  the  other  making  it  refer  to  the  whole  check,  and  the 
person  of  whom  the  question  was  asked,  understood  it  as 
referring  to  the  marks  of  certification  only,  the  plaintiffs  can- 
wot  recover."     (3.)  "  If  you  believe  from  the  evidence  that 
^e  plaintiffs  were  guilty  of  negligence  in  not  informing  the 
^'ef  endant  at  the  time  of  asking  the  question  as  to  the  circum- 
^nces  under  which  the  plaintiffis  received  the  check,  or,  in 
not  asking  more  definitely  for  the  information  they  desired, 
^^d  sxich  negligence  contributed  to  the  result,  then  the  plaintfe 
^ittiot  recover."     (4.)  "Whether  or  not  the  defendant  was 
calp^^y  negligent  under  the  circumstances  disclosed  by  the 
®^<i^nce    in  this    case    in    answering  the    question  which 
^^Oormack  (plaintiffs'  messenger)  says  he  asked  at  the  paying 
^^U^ir's  window,  without  referring  to  the  registration  book  and 
^^    book  of  stop  payments  which  referred  to  the  draft  in 
l^oetion  by  its  number,  and  would  have  disclosed  the  fraud. 
^  ttat  connection,  I  will  also  charge  you,  that  if  the  def end- 
^^t:  -^ag  guilty  of  no  want  of  ordinary  care  in  respect  to  the 
^^^"Wer  given  to  the  plaintiffs'  messenger,  the  plaintiffs  cannot 
\^feover,  for  the  inquiry  was  merely  about  the  certification 
^arks." 

The  remarks  of  the  court,  which  accompanied  the  submission 
of  these  issues  to  the  jury,  were  not  unfavorable  to  the  defend- 
ant, but  all  of  the  issues  were  found  in  favor  of  the  plaintiflEs, 
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Upon  the  first  trial  the  court  instructed  the  jury,  in  effect, 
that  if  plaintifb'  messenger  asked  defendant's  paying  teller 
whether  the  certification  was  good,  and  the  teller  answered  in 
the  aflirmative,  the  answer  of  itself,  as  matter  of  law,  rendered 
the  defendant  liable.  For  this  error,  it  is  said  (in  105  N.  Y. 
401),  the  first  judgment  was  reversed. 

In  considering  this  case  when  it  was  before  the  Conrt  of 
Appeals  the  second  time,  it  was  said :  ^'It  by  no  means  fol- 
lows, however,  that  that  decision  (89  N.  Y.  418)  established 
that  the  defendant  was  absolutely  exempt  from  liability,  and 
could  not  be  held  responsible  even  if  the  defendant,  at  the  time 
the  teller  said  the  certification  was  good,  had  notice  that  it  had 
ceased  to  be  good  by  reason  of  the  subsequent  alteration  of 
the  draft,  or  had  in  its  possession  the  means  of  ascertaining 
that  fact,  and  the  jury  should  find  that  it  was  guilty  of  cnlpa^ 
ble  negligence,  under  the  circumstances,  in  omitting  to  resort 
to  those  means  of  information,  and  thus  misled  the  plaiutifiEs  to 
their  injury."  (105  N.  Y.  402.)  *  *  *  Again,  it  was 
said :  "  Without  regard  to  the  admissibility  of  evidence  of 
usage,  tlie  plaintiffs  had  a  right,  under  the  circumstances  offered 
to  be  proved,  to  go  the  jury  on  the  question  whether  the  inquiry 
made  of  the  teller  was  understood  by  the  parties  as  referring 
to  the  validity  of  the  certification  at  the  time  it  was  exhibited 
to  the  teller,  or  only  of  the  genuineness  of  the  marks  of  cer^ 
tification,  but  also  on  the  question  whether  it  was  culpably 
negligent  under  the  circumstances  to  answer  the  question 
without  referring  to  the  certification  book  and  the  book  of  stop 
payments,  wliich  referred  to  the  draft  in  question  by  number 
and  would  have  disclosed  the  fraud."  (105  N.  Y.  403.)  The 
fair  import  of  this  opinion,  interpreted  by  the  judgment  ren- 
dered, is  that  the  plaintiffs  could  recover  if  the  jury  should 
find,  upon  sufficient  evidence,  that  the  defendant  was  culpably 
negligent  to  the  injury  of  the  plaintiffs  in  not  referring  to  its 
register  of  certified  bills  and  the  letter  thereon  referred  to  and 
reporting  to  the  messenger  that  bill  No.  73436  drawn  by  the 
Commercial  Bank  of  Chicago  was  drawn  for  $254.50,  not  for 
$2,540 ;  that  it  was  certified  by  this  bank  for  $254.50  January 
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15, 1879,  more  than  forty  days  before  the  date  of  No.  73436 
now  presented  by  you,  the  drawer  reports  that  it  has  been  lost 
and  its  payment  has  been  stopped.  Defendant's  cashier  testi- 
fied that  all  of  these  facts  could  have  been  learned  from  the 
register  and  the  letter,  all  of  which  facts  were  at  one  time 
known  to  the  paying  teller,  but  were  evidently  not  in  mind  at 
the  time  of  the  interview  with  plaintiffs'  messenger. 

Whether  the  defendant  was  negligent  in  this  respect  was 
submitted  to  the  jury  and  found  for  the  plaintiffs,  and  under 
the  decision  of  the  Court  of  Appeals  it  is  sufficient  to  sustain 
the  judgment,  unless  some  error  against  the  defendant  was 
committed  in  receiving  or  rejecting  evidence,  or  instructing 
or  refusing  to  instruct  the  jury.  The  court  was  asked  to 
charge,  "  that  if  the  jury  believe  from  the  evidence  that  at 
tlie  time  the  draft  was  presented  at  defendant's  bank  the 
person  to  whom  it  was  presented  did  not  know  that  it  was 
the  same  draft  payment  of  which  had  been  stopped,  or  that  it 
was  an  altered  draft,  but  supposed  it  a  genuine  draft  and 
answered  the  question  in  good  faith,  the  plaintiffs  cannot 
recover."  This  is  not  the  test  laid  down  by  the  Court  of 
Appeals.  The  court  expressly  held  that  th.e  plaintiffs  need 
not  go  so  far  as  to  establish  that  the  defendant  or  its  paying 
teller  was  guilty  of  an  intent  to  defraud  the  plaintiffs,  but 
that  a  recovery  might  be  had  if  the  paying  teller  was  negli- 
gent in  failing  to  ascertain  and  disclose  the  facts  to  the 
plaintiffs'  messenger.  This  is  not  an  action  for  deceit,  and ' 
the  plaintiffs  do  not  assert  in  their  complaint  or  evidence 
that  any  one  of  the  defendant's  employes  intentionally 
deceived  the  plaintiffs ;  and  the  instructions,  asking  that 
deceit  must  be  established,  were  properly  refused. 

The  appellant  urges,  in  its  tenth  point,  "that  the  court 
erred  in  refusing  to  charge  that  the  teller  was  not  the  agent 
of  the  bank  for  the  purpose  of  giving  information  otlier  than 
as  to  genuineness  of  signature  of  drawer  and  acceptor."  We 
are  not  referred  to  the  folio  where  this  request  is  found  in 
the  record,  nor  have  we  found  it.  TTie  Security  Bank  v. 
National  Bank  (67  N.  Y.  468)  is  cited  in  support  of  the 
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position  that  the  refusal  of  this  request,  if  made  and  refused, 
is  error.  In  the  ease  cited,  the  plaintiff  did  not  seek  to 
recover  upon  the  ground  that  the  defendant  was  guilty  of 
actionable  negligence,  but  upon  the  contract  of  certification, 
which  the  plaintifE  sought  to  enlarge  by  proving  that  the 
certifying  teller  gave  the  cotemporaneous  assurance  that  the 
1>ill  was  "  correct  in  every  particular,"  and  the  authority  is 
not  germane  to  the  question  hfere  discussed. 

The  question  put  to  Mr.  James  B.  Clews,'  upon  cross- 
examination,  "  Wliat  do  you  understand  to  be  the  contract  of 
certification  of  a  check  or  draft  ? "  did  not  call  for  a  relevant 
fact,  and  was  properly  excluded.  He  was  not  one  of  the 
parties  to  the  contract,  and  his  understanding  of  the  effect  of 
such  contracts  was  not  admissible  for  or  against  the  plaintiffs. 
{Security  Bank  v.  National  Bank,  67  N.  Y.  458.)  The 
question  did  not  call  for  the  witness'  understanding  of  the 
effect  of  the  certification  in  question  or  for  his  understanding 
of  the  information  received  from  the  messenger,  but  for  his 
understanding  of  contracts  of  certification. 

The  remaining  exceptions  seem  to  call  for  no  consideration. 
The  judgment  should  be  affiuined,  with  costs. 

All  concur. 

Judgment  afi^med. 


^^^_      New  York,  Providence  and  Boston  Railroad  Company, 
138  479  Respondent,  v.  Wiluam    P.   Dixon,  as    Assignee    etc, 

114    80  Appellant. 

143    43fi 

The  facts  stated  in  a  case  submitted  under  the  Code  of  Civil  Procedure 
(§  1279)  were  substantially  these:  The  firm  of  M/s  Sons  were  the 
financial  agents  of  the  plaintiff.  H.,  one  of  said  firm,  was  also  plaintifTs 
treasurer.  The  firm  kept  the  transfer  book,  paid  all  dividends  to  plaint- 
iff's stockholders  and  frequently  was  in  advance  to  it,  but  neither  charged 
nor  allowed  interest,  and  on  plaintiff's  books  the  account  was  kept  in  the 
name  of  the  firm;  it  kept  no  account  in  the  name  of  H.  as  treasurer. 
Remittances  made  by  plaintiff  were  at  one  time  made  to  the  order  of  H., 
but  at  his  request  they  were  thereafter  made  direct  to  the  order  of  the 


1889.]  N.  Y.,  P.  &  B.  R  R.  Co.  v.  Dixon.  81 


Statement  of  case. 


firm.  PlalntifTs  amiual  printed  reports  stated  its  funds  were  in  the 
hands  of  the  firm;  there  was  no  statement  showing  funds  in  the  hands 
of  the  treasurer.  The  firm  failed  and  made  an  assignment  for  the  benefit 
of  creditors  without  preferences.  The  members  of  the  firm  also  made 
assignments  of  their  individual  estates.  At  this  time  the  firm  books 
showed  an  indebtedness  to  plaintiff  of  $04,000.  The  firm  assets  were 
not  sufficient  to  pay  Its  debts.  The  individual  estate  of  H.  would  pay 
his  individual  indebtedness,  including  the  balance  due  plaintiff,  if  tliat 
should  be  decided  to  be  an  individual,  not  a  firm  indebtedness.  EM, 
that  the  statement  failed  to  show  a  receipt  by  H.,  as  treasurer,  of  the 
moneys  in  controversy,  but  the  indebtedness  appeared  to  be  simply  that 
of  the  firm;  and  that  plaintiff  was  only  entitled  to  share  with  other  firm 
creditors  in  the  surplus  of  the  individual  assets  of  H.  after  payment  of 
his  individual  indebtedness.     •  <« 

There  is  no  difference  between  the  powers,  duties  and  liabilities  of  agents 
of  corporations  and  those  of  natural  persons,  unless  expressly  made  by 
the  act  of  incorporation  or  by-laws. 

(A.rgued  March  18,  1889;  decided  ApHl  16,  1889.) 

Appeal  by  defendant  from  a  judgment  of  the  Gteneral 
Terjn  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  ordfer  made  April  3,  1888,  directing  judg- 
ment in  favor  of  plaintiff,  on  a  eubmifision  of  a  controversy 
without  action  on  agreed  facts. 

The  statement  of  f  a<C^  aglreed  upon  and  submitted  was  as 
follows : 

"The  New  YoAjl^rovidence  and  Boston  Railroad,  whose 
road  extends  from  Kew  London  and  Stonington,  Connecticut, 
to  Providence,  Rhode  Island,  was  incorporated  by  the  legis- 
lature of  the  state  of  Rhode  Island  in  June,  1882. 

"  Mr.  Matthew  Morgan  of  New  York,  father  of  Henry  and 
Edward  Morgan,  the  above-named  assignors,  and  founder  of 
the  firm  of  Matthew  Morgan  &  Son,  bankers  of  New  York, 
was  the  first  president  of  the  company,  and  that  firm  were  its 
financial  agents.  After  Matthew  Morgan's  death  his  sons  con- 
tinued the  banking  business,  changing  the  firm  name  to  M.  Mor- 
gan's Sons,  and  one  of  them,  Henry  Morgan,  the  senior  partner 
of  the  firm,  in  September,  1 867,  became  treasurer  of  the  railroad 
company,  and  continued  to  serve  in  that  capacity,  being  elected 
SicKEus— Vol.  LXIX.     11 
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year  by  year  until  June,  1884,  and  the  firm  of  M.  Morgan's  Sons 
continued  to  act  as  the  financial  agents  of  the  railroad  com- 
pany. They  kept  its  transfer  books  and  paid  all  dividends  to 
stockholders  and  frequently  were  in  advance  to  the  company. 
Henry  Morgan,  who  was  one  of  the  largest  individual  stock- 
holders of  the  railroad  company,  served  as  treasurer  of  the 
railroad  company  without  salary,  and  the  firm  of  M.  Morgan's 
Son's  neither  charged  nor  allowed  interest  on  the  railroad 
company's  account.  The  account  itself  on  the  firm's  books 
was  kept  in  the  •  name  of  the  New  York,  Providence  & 
Boston  Eailroad  Company,  and  on  the  books  of  the  railroad 
company  the  account  was  kept  in  the  name  of  M.  Morgan's 
Sons.  The  railroad  company  did  not  keep  an  account  in  the 
name  of  Henry  Morgan,  treasurer.  Remittances  were  at  one 
time  made  to  the  order  of  the  treasurer,  but  after  December, 
1880,  at  the  request  of  Henry  Morgan,  made,  because  of 
expected  absence,  the  remittances  were  sent  (though,  so  far  as 
the  minutes  show,  no  action  was  taken  by  the  board  of  directors 
on  the  subject)  direct  to  the  order  of  the  firm  of  M.  Morgan's 
Sons.  The  annual  printed  reports  distributed  to  the  stock- 
holders of  the  railroad  company,  stated  the  funds  in  the  hands 
of  M.  Morgan's  Sons;"  there  was  no  statement  showing 
funds  in  the  hands  of  the  treasurer.  In  June,  1884,  the  firm 
of  M.  Morgan's  Sons  failed  and  made  an  assignment  without 
preference. 

^'  The  individual  members  of  the  firm,  Henry  and  Edward 
Morgan,  at  the  same  time  made  assignments,  without  prefer- 
ences, of  their  individual  estates.  All  the  assignments  were 
made  to  William  P.  Dixon.  The  books  of  the  firm  of 
M.  Morgan's  Sons  show  that  at  the  time  of  the  failm-e  there 
was  -due  to  the  railroad  company  the  sum  of  ninety-four 
thousand  dollars.  The  debts  of  the  firm  of  M.  Morgan's 
Sons  were  large,  and  the  creditors  of  the  firm  will  receive  but 
a  portion  of  the  amount  due  them.  The  admitted  debts  of 
the  individual  members  of  the  firm  were  small,  and  will  be 
paid  in  full. 

"  Tlie  individual  estate  of  Henry  Morgan  is  sufficient  to  pay 
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the  ainoiuit  due  the  railroad  company  in  full,  if,  in  the  opinion 
of  this  honorable  court,  it  should  be  decided  that  his  individual 
estate  is  hable." 

Wmiam  Allen  BuUer  for  appellant.      The  fact  that  Mor- 
gan received  no  salary  as  treasurer  is  immaterial,  because  his 
^nty  to  account  for  and  pay  over  the  funds  of  the  company 
was  not  affected  by  this  fact.     The  duty  existed  independently 
of  the  question  of  compensation.    (1  Morawetz  on  Corp.  §§  603, 
552.)      As  treasurer  it  was  his  duty  to  keep  the  money  of 
the  railroad  company  distinct  from  his  own  money  and  pay 
o^er    any  balance  on  demand.     {Second  Ave,  R,  B.  Co,  v. 
(^oteTTtan^  24  Barb.  300.)     As  a  trustee  he  was  bound  to  keep 
^^  f tinds  separate  from  his  private  funds,  and  if  he  did  not 
"^  So,  he  became  liable  as  a  borrower.     {In  re  Stafford^  11 
^^J'b.  353  ;  Mumford  v.  Murray^  6  Johns.  Ch.  1 ;  Baskin  v. 
^^hin,  4  Lans.  90,  93 ;  Case  v.  Abeel,  1  Paige,  393  ;  KeOett 
l^Jiathbun,  4   id.    102;   Prescotfs  Estate,  1   Tuck.   430; 
^^i*ton  on  Agency,  §  279 ;  Wilmerding  v.  McKesson,  103 
J^^  329.)     The  treasurer  of  a  corporation  is  resppnsible  to 
\A\©  stockholders  for  the  safe-keeping  of  the  funds,  and  the 
•y^nefit  of  this  responsibility  by  depositing  the  funds  with 
others  for  safe-keeping.     {Pearson  v.  Tower,  55  N.  H.  215, 
217.)    By  putting  the  money  in  his  own  firm  he  made  it 
apparently  his  own,  but  did  not  thereby  relieve  himself  from 
the  duty  of  answering  for  it,  to  his  principal,  unless  the  rail- 
road company  did  some  act  equivalent  to  a  release  of  his  pei;"- 
sonal  liability.   {Mass.  L.  I.  Co.  v.  Carpenter,  2  Sweeney,  734.) 
If  the  railroad  company  still  retains  its  personal  claim  against 
Mr.  Morgan,  the  fact  that  it  hajs  also  acquired  a  further  claim 
against  the  firm  does  not  deprive  it  of  the  right  to  enforce  its 
claim  as  against  the  separate  estate  of  Henry  Morgan.     On 
the  old  cases  it  would  have  a  right  to  elect  as  against  the  two 
funds ;  on  the  more  recent  authorities  it  has  the  right  to  prove 
against  both  estates  and  collect  the  full  amount  of  its  claim. 
{B.  F.  Co.  V.  JuiOiard,  13  Hun,  506,  513;  75  K  Y.  535.) 
The  sole  question  is  whether  or  not  the  transactions  amount, 
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in  law,  to  a  release  or  a  discharge  of  Mr.  Morgan  from  his 
liability  as  treasurer.     If  money  received  by  Morgan,  as  treas- 
urer, had  been  placed  by  him  on  deposit  with  a  bank  or  bank- 
ing firm,  such  money  would  have  been  impressed  with  a  trust 
in  favor  of  the  railroad  company,  and  could  have  been  followed 
by  the  company  and  recovered,  so  long  as  it  had  not  been 
transferred  for  value  without  notice.    (  Van  Allen  v.  Am.  Nat, 
m.,  52  X.  T.  1 ;  j\^at  Bk.  v.  Ins.  Co.y  104  U.  S.  54.)    The 
right  of  the  general  creditors  to  have  Morgan's  individual 
property  applied  to  the  payment  of  their  claims  is  subordinate 
to  the  settled  rule  that   individual  creditors  must  be  first 
paid  out  of  individual  property.     {Hevyitt  v.  Northrop^  75 
N.  Y.  506.) 

Wkeeler  IL  Peckham  for  respondent.  Even  if  the  treasurer 
had  possessed  all  the  powers  ascribed  to  him  by  plaintiff,  and 
had  of  his  own  motion  deposited  these  moneys  to  the  credit 
of  the  plaintiff,  he  would  not  be  liable.  If  the  agent  keeps  the 
funds  of  his  principal  separate  from  his  own  and  deposits  them 
with  reputable  banks  or  bankers,  he  fulfills  his  whole  duty  and 
is  no  longer  responsible.  (1  Perry  on  Trusts,  §  443  ;  John- 
ston  V.  Newton^  1 1  Hare,  1 60 ;  BasMn  v.  Baskin,  4  Lans.  90 ; 
Hill  on  Tnistees  [3d  Am.  ed.]  573,  note  1 ;  In  re  Stafford, 
11  Barb.  354.) 

Pabker,  J.  It  appears  from  the  books  of  M.  Morgan's 
Sons,  bankers,  the  financial  agents  of  the  New  Tork,*Provi- 
dence  and  Boston  Kailroad  Company,  that,  in  June,  1884,  when 
the  firm  failed  and  made  a  general  assignment,  without 
preference,  for  the  benefit  of  creditors,  it  was  indebted  to 
plaintiff  in  the  sum  of  $94,000, 

Henry  Morgan,  the  defendant's  assignor,  was  a  member  of 
the  firm  of  M.  Morgan's  Sons.  He  also  made  a  general  assign- 
ment, without  preference,  of  his  individual  property.  The 
liability  of  the  firm  to  the  plaintiff  for  the  amount  on  deposit 
Ls  imquestioned.  That  the  balance  of  the  estate  of  Henry 
Morgan,  after  the  payment  of  his  individual  liabilities,  must 
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be  appUed  in  payment  of  the  firm  obligations  follows  as  a 
matter  of  law.  The  question  now  to  be  determined  is  whether 
or  not  Henry  Morgan  is  also  liable  for  snch  amonnt  as  treasurer 
of  the  plaintiff. 

There  is  no  difference  in  principle  or  precedent  between  the 
powers,  duties  and  liabilities  of  the  agents  of  corporations 
and  those  of  natural  persons,  unless  expressly  made  by  the  act 
of  incorporation  or  by-laws.  (Angell  &  Ames  on  Corp. 
[9th  ed.]  §  315 ;  Pomeroy's  Eq.  Juris,  vol.  2.  §  1062  and  notes.) 

The  stipulation  states  that  the  plaintiff  is  a  foreign  corpora- 
tion, to  wit,  a  corporation  of  the  state  of  Rhode  Island,  but  is 
silent  as  to  what  are  the  powers,  functions  and  duties  of  the 
treasurer  of  such  foreign  corporation,  as  determined  by  its 
cliarter  and  by-laws.  Neither  does  it  appear  that  Henry 
Morgan  has  been  guilty  of  a  breach  of  any  duty  imposed,  by 
the  contract  between  the  corporation  and  him  as  its  treasurer, 
or  by  the  charter  and  by-laws.  The  stipulation  is  silent  upon 
those  points. 

In  the  absence  of  snch  proof,  as  between  Henry  Morgan  as 
such  treasurer  and  the  plaintiff,  he  must  be  held  to  the  same 
measure  of  liability,  and  none  other,  as  that  imposed  upon  all 
classes  of  persons  who  are  clothed  with  fiduciary  relations 
towards  property  in  which  others  are  beneficially  interested. 

By  such  standard  he  cannot,  in  any  event,  be  held  liable  to 
respond  to  the  plaintiff  for  moneys  not  received  by  him,  and, 
we  think,  it  cannot  be  held,  from  the  evidence  before  us, 
that  the  treasurer  received  from  the  plaintiff  the  moneys 
in  controversy. 

Many  years  prior  to  the  election  of  Henry  Morgan  as  treas- 
urer, the  firm  of  Matthew  Morgan  &  Son  were  the  financial 
agents  of  the  plaintiff,  and  after  the  death  of  Matthew  Mor- 
gan the  firm  of  M.  Morgan's  Sons  continued  to  act  in  such 
capacity  down  to  the  time  of  the  making  of  the  general 
assignment. 

As  financial  agents  of  the  plaintiff  the  firm  kept  the  trans- 
fer books  of  the  railroad  company,  paid  all  dividends  to  stock- 
holders, frequently  advanced   money  to   the  company  and 
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neither  charged  nor  allowed  interest  on  the  railroad  company's 
account. 

On  the  part  of  the  railroad  company,  it  ia  not  only  admitted, 
in  so  many  words,  that  M.  Morgan's  Sons  were  its  financial 
agents,  but,  in  addition,  it  appears,  from  the  manner  in  which 
tlie  plaintiff  conducted  its  business,  that  while  Henry  Morgan 
was  its  treasurer,  it,  nevertheless,  recognized  and  permitted  the 
exercise  of  certain  functions  by  M.  Morgan's  Sons,  whom  they 
tenned  financial  agents,  which  were  not  attempted  to  be  exer- 
cised by  its  treasurer. 

The  keeping  of  the  transfer  books  of  the  company,  the  pay- 
ments of  dividends,  the  advancement  of  moneys,  the  waiver 
of  interest  on  advancements,  the  refusal  to  allow  interest  on 
deposits,  by  the  financial  agents,  were  ratified  and  acquiesced 
in  by  the  corporation. 

Beyond  this  the  plaintiff  distinctly  recognized  the  relation 
existing  between  it  and  M.  Morgan's  Sons  by  keeping  the 
accounts  on  its  own  books  in  the  name  of  such  firm,  and  by 
publishing  in  its  annual  reports,  distributed  to  stockliolders, 
that  its  funds  were  in  the  hands  of  M.  Morgan's  Sons. 

It  appears  clearly,  therefore,  that  the  railroad  company 
recognized  the  relation  existing  between  it  and  its  financial 
agents  to  be  separate  and  apart  from  the  obligations  and  duties 
of  its  treasurer.  That  in  its  transactions  with  M.  Morgan's 
Sons  as  financial  agents,  it  did  not  transact  nor  did  it  understand 
it  was  transacting  business  with  Heniy  Morgan  as  treasurer. 

Now  it  appears  that,  prior  to  December,  1880,  and  prior 
also  to  the  deposit  of  the  moneys  in  question,  remittances 
w^ere,  for  a  time,  made  to  the  order  of  the  treasurer,  who 
deposited  them  with  M.  Morgan's  Sons,  but  about  that  time, 
at  the  request  of  the  treasurer,  because  of  expected  absence, 
the  remittances  were  thereafter  sent  to  the  order  of  the  firm 
of  M.  Morgan's  Sons.  The  financial  agents,  therefore,  and 
not  the  treasurer,  received  the  moneys  with  which  the 
plaintiff  seeks  to  charge  the  treasurer  in  this  action,  and  under 
no  rule  of  liabiUty  appUcable  to  agents  or  trustees,  can  the 
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plaintiff  recover  of  Henry  Morgan  that  which  he  has  not 
received,  and  which  it  has,  in  fact,  paid  to  other  parties. 

If,  however,  it  be  conceded,  as  contended  for  by  the 
respondent,  that  the  sending  of  remittances  to  the  order  of 
M.  Morgan's  Sons  was,  in  effect,  sending  them  to  the  treas- 
urer (becrfnse  done  at  his  reqnest)^  and  that  the  deposit  with 
the  firm  mnst  be  deemed  a  deposit  by  him,  liability  of  Henrys 
Morgan  as  treasurer  to  respond  for  the  fund  is  not  established. 
The  moneys  are  not  now  in  his  possession ;  he  has  not  wasted 
or  mixed  them  with  his  own,  but  has  properly  discharged  his 
trust  by  depositing  the  funds  with  the  banking  firm  recognized 
by  the  plaintiff  Bs  its  financial  agent  and  place  of  deposit  for  a 
long  period  of  years.  Had  the  designation  of  M.  Morgan's 
Sons  as  the  place  of  deposit  been  made  by  the  treasurer,  in 
the  first  instance,  instead  of  the  plaintiff,  and  conceding, 
further,  that  he  can  be  held  to  have  received  and  deposited 
the  moneys  with  the  banking  firm,  still  he  cannot  be  held 
liable  as  treasurer  because  his  act  in  so  doing  was  fully  ratified 
by  the  plaintiff. 

His  request  that  the  remittances  be  sent  to  M.  Morgan's 
Sons,  because  of  his  intended  absence,  was  a  distinct  notice 
of  the  place  of  deposit  It  called  the  attention  of  plaintiff 
sharply  to  the  fact,  and  plaintiff  acquiesced  in  the  depository 
by  the  sending  of  remittances  to  the  order  of  the  firm,  and 
further  evidenced  the  acquiescence  by  keeping  the  account 
on  the  books  of  the  corporation,  in  the  name  of  the  banking 
firm,  and  by  reporting  to  its  stockholders  that  its  funds  were 
in  the  hands  of  M.  Morgan's  Sons: 

The  conduct  of  the  corporation  constituted  a  complete  rat- 
ification of  the  act  of  the  treasurer  (if  his  act  it  was)  in  select- 
ing the  place  of  deposit,  and  absolved  him  from  liability  in 
that  regard. 

It  follows,  as  the  necessary  result  of  our  views,  that  the 
judgment  appealed  from  should  be  reversedy  with  costs. 

All  concur. 

Judgment  reversed. 
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Statement  of  case. 


William  Watson,   AdminiBtrator,  etc.,  Appellant,  v.  The 
City  of  Kingston,  Bespondent. 

In  pursaance  of  ordinances  duly  passed  by  defendant's  common  coundU 
establishing  the  grade  of  one  of  Its  streets,  which  was  cut  along  the  side  of 
a  hill,  and  directing  the  manner  of  construction,  a  diy  wall  was  laid  to 
cany  the  street  up  to  grade  in  fixmt  of  the  premises  of  E.,  plaintiff's  intes- 
tate, which  were  on  the  lower  side  of  the  street.  By  such  ordinances  the 
owner  of  abutting  property  was  given  the  privilege  of  constructing  a  wall 
of  masonry,  but  £.  refused  to  avail  herself  of  this  permission  or  to  i>ay 
for  cement  in  which  to  lay  the  wall.  Subsequently  water  came  down  the 
gutter  on  the«l0wer  side  of  the  street  and  passed  through  the  gutter  and 
wall  cmto  said  premises,  causing  damage.  In  an  action  to  recover  there- 
for,* it  did  not  appear  that  said  premises  were  subjected  to  any  further 
burden  in  reference  to  surface-water  than  they  were  required  to  bear 
when  in  their  natural  state,  kM,  that  defendant  was  not  liable;  that  in 
establishing  the  grade  and  adopting  plans  for  the  improvement  of  the 
street  the  common  council  acted  judicially,  and  in  the  exercise  of  the  dis- 
cretionaiy  power  vested  in  it,  and  for  such  acts  an  action  would  not  lie; 
also,  that  the  action  could  not  be  sustained  upon  the  theory  of  negligent 
or  unskillful  construction  of  the  wall. 

The  ordinances  required  the  sidewalks,  curbs  and  gutters  to  be  constructed 
by  the  abutting  owners  or  occupants.  £.  constructed  the  gutter  in  front 
of  her  premises,  using  cobble-stones,  instead  of  flat  stone,  as  contemplated 
by  the  ordinance,  and  the  water  flowed  through  between  the  cobble- 
stones and  thence  through  the  wall.  Heid,  that,  in  the  absence  of  proof 
establishing  that  defendant's  oflloers  or  agents  had  interfered  with  the 
gutter  after  it  was  laid,  £.,  not  the  defendant,  waa  responsible  for  the 
improper  construction  of  the  gutter. 

Reported  bdow,  4ft  Hun,  867. 

(Argued  Mardi  25,  1888;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  13,  1887,  which  afltened  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  nonsuiting  plaintiff  on 
trial. 

This  action  was  brought  originally  by  Esther  Watson,  the 
present  plaintiff's  intestate,  to  recover  damages  to  her  premises 
in  the  city  of  Kingston,  alleged  to  have  been  caused  by 
.defendant's  negligence  and  unlawful  act& 

The  materiaj  facts  are  stated,  ja  the.  opinion. 
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S.  L.  Stehbins'tor  appellant.  The  defendant  was  not  justi- 
fied by  the  fact  that  the  dry  retaining  wall  was  provided  for 
in  its  plan  or  specifications.  The  destruction  of  half  the  value 
of  the  plaintitt's  premises  by  turning  the  water  from  the  street 
upon  them  was  a  taking  of  private  property  for  pul)lic  use 
without  compensation.  {&eifert  v.  City  of  Brooklyn^  101 
N.  T.  136.) 

John  J,  Linson  for  respondent.     The  differences  claimed  to 
exist  between  the  work  as  done  and  that  required  by  the  ordi- 
nance were  too  minute  to  furnish  foundation  for  this  action. 
(Jnre  M.  L.  Ina,  Co.^  89  N.  Y.  530.)    Where  power  is  con- 
ferred upon  a  municipal  corporation  to  make  local  improve- 
ments, its  exercise  is  quasi  judicial  or  discretionary,  and  for 
a  failure  to  act,  or  an  erroneous  estimate  of  the  public  needs,  a 
civil  action  cannot  be  maintained  against  it.     ( Urquhart  v. 
^V  of  Ogdenshurgy  91  N.  Y.  67 ;    WUson  v.  Mayor,  etc., 
1  Denio,  595 ;  Raddiff  v.  Mayor,  etc.,  4  N.  Y.  195  ;  MiUs  v. 
Brooklyn,  32  id.  489;    Lynch  v.  Mayor,  etc.^  76  id.  60; 
Jiutherford  v.  ViUoffe  of  HoUey,  105  id.  632 ;  Reiser  v.  Mayor, 
^'f  104  id.  68.)     The  plaintiffs  rights  are  such  as  had  accrued 
prior  to  the  commencement  of  the  action.     (Bltmt  v.  McCor- 
^icky  3  Denio,  283;    Duryea  v.  New  York,  26  Hun,  120; 
iff^ean  v.  Lee,  4  Robt.  470 ;   Uline  v.  R.  R.  Co.,  23  Week. 
^^-  204.)    Where,  by  the  exercise  of  slight  care,  by  taking 
*  i'rtle    precaution,  damage  can  be  avoided,  it  is  the  duty  of 
^oe  so  to  do,  and  if  he  fails  in  this  respect,  he  cannot  hold 
^oth^Y  liable  for  acts  which  were  within  the  scope  of  the  lat- 
^r^s  l^gai  power.     {HoeJd  v.  Muscatine,  57  Iowa,  444 ;  Tcdl- 
^^  ^.  Muscatine,  Id.  457.) 

^Aa:oHT,  J".  The  complaint,  in  substance,  alleges  that  the 

^w^tifiF  is  the  owner  of  a  house  and  lot  in  the  city  of  Kingston 

oti  th.e  north-east  comer  of  Ravine  and  German  streets ;  that 

t\xe  defendant,  in  grading  Ravine  street,  proceeded  irregularly  • 

fttvd  'Without  authority  of  law ;  that  in  so  doing  the  city  built  a 

^dl  and  embankment  in  front  of  the  plaintiffs  premises 
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rendering  access  thereto  difficult  and  inconvenient ;  that  the 
wall  and  embankment  was  constructed  so  negligently  and 
unskillfully  as  to  cause  and  permit  the  water,  which  would 
otherwise  have  passed  down  Ravine  street  without  injury  to 
the  house  and  premises  of  the  plaintiff,  to  flow  into  and  upon 
the  same  to  their  injury ;  that  in  such  grading,  the  defendant 
wrongfully  and  illegally  gathered  and  collected  large  quantities 
of  water  which  otherwise  would  not  have  reached  the  plaintiff's 
premises,  and  had  been  accustomed  to  flow  elsewhere,  and 
caused  the  water  to  flow  down  Ravine  street  until  near  the 
premises  of  the  plaintiff,  and  then  by  negligently  and  unskill- 
fully omitting  to  provide  safe,  sufficient  and  proper  means  for 
carrying  the  water,  and  by  negligent  and  unskillful.grading  of 
the  street  caused  the  accumulated  water  to  flow  across  the 
street  and  into  and  upon  the  house  and  premises  of  the 
plaintiff. 

Ravine  street  is  cut  along  the  side  of  a  hill,  ascending  the 
same  at  a  steep  grade ;  Spring  and  Spruce  streets  cross  the 
same  as  the  street  ascends  the  hill.  The  plaintiff's  house  is 
located  on  the  lower  side  of  Ravine  street.  In  1879,  the 
common  council  of  the  defendant  passed  an  ordinance  estab- 
lishing the  grade  of  that  portion  of  Ravine  street  lying  between 
German  and  Pierpont  streets,  and,  in  May,  1883,  passed 
another  ordinance,  directing  that  that  portion  of  Ravine  street 
be  graded  according  to  the  established  grade  theretofore  fixed 
by  the  ordinance  of  1879,  and  in  accoixlance  with  the  plans 
and  specifications  theretofore  prepared  by  the  city  engineer 
and  approved  by  the  common  council.  And,  at  the  same 
time,  passed  another  ordinance  directing  that  sidewalks  be 
constructed  upon  the  street ;  that  tlie  same  be  curbed  and 
guttered  according  to  the  specifications  contained  in  the 
ordinance,  and  that  the  same  be  done  by  the  owners  or  occu- 
pants of  lands  abutting  thereon,  and,  if  not  so  done  by  thein 
within  a  specified  time,  that  it  should  be  done  by  the  common 
council  at  the  expense  of  the  owners  or  occupants  respectively. 
The  specifications  for  the  grading  of  Ravine  street,  prepared 
by  the  engineer  and  approved  by  the  common  council,  pro- 
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vided  that  where  lots  or  buildings  are  based  upon  lower  levels 
tlian  the  established  grade,  that  the  grade  and  sidewalk  should 
be  supported  by  a  dry  wall  of  stone,  so  as  to  prevent  the  earth- 
work from  extending  beyond  the  street  line  and  to  avoid 
encroachment  upon  the  basements  of  buildings.  The  specifi- 
cations further  provided  that  the  property  owners  should  have 
the  privilege  of  constructing  a  wall  of  masonry  in  lieu  of  the 
dry  wall  provided  for  in  the  specifications. 

The  evidence  tends  to  show  that  the  plaintiff's  premises  were 
at  a  lower  grade  than  that  established  for  the  street,  and  that 
in  front  of  the  plaintiff's  house  a  dry  wall  was  constructed  *; 
that,  subsequent  to  the  grading,  water  came  down  the  street, 
penetrated  through  the  gutter  and  wall  so  constructed  onto 
the  plaintiff's  premises,  causing  her  considerable  damage. 

Our  attention  has  been  called  to  no  irregularity  in  the  pro- 
ceedings or  ordinances  of  the  common  council,  tending  to 
show  that  the  grading  of  Ravine  street  was  without  authority 
of  law,  and  we  shall,  consequently,  assume  that  such  proceed- 
ings and  ordinances  were  regular  and  valid.  The  plaintiff's 
house  had  been  built  upwards  of  thirty  years,  before  a  grade 
had  been  established  for  Ravine  street,  and,  consequently,  no 
cause  of  action  will  lie  because  of  the  establishing  of  the 
grade  of  the  street  higher  than  the  plaintiff's  lot. 

The  duty  devolved  upon  the  municipality  of  establishing 
a  grade  for  the  street,  and  of  so  working  and  improving  it  as 
to  make  it  safe  and  convenient  for  the  passage  of  the  public. 
In  establishing  the  grade  and  adopting  plans  for  the  improve- 
ment of  the  street,  the  common  council  acted  judicially  in  the 
exercise  of  its  judgment  and  of  the  discretionary  power  vested 
in  it,  as  to  what  would  best  serve  the  public  interest ;  and 
the  rule  is  that  a  civil  action  will  not  lie  for  acts  that  are  judi- 
cial in  their  character,  and  discretionary.  (  Urquhart  v.  City 
of  Ogdenshurg,  91  N.  Y.  67.) 

The  wall  that  was  built  in  front  of  the  plaintiff's  premises 
was  a  part  of  the  plan  approved  by  the  common  council  for 
the  improvement  of  the  street.  Its  object  was  to  prevent  the 
earth-work  from  extending  beyond  the  line  of  the  street 
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and  encroaching  upon  the  plaintiff's  premises.  No  other  or 
better  plan  has  been  suggested,  nor  is  it  claimed  that  there 
was  any  error  in  the  judgment  or  discretion  of  the  common 
council  in  approving  it.  In  adopting  it  they  acted  judicially, 
and  it  follows  that  no  recovery  can  be  had  on  account  of  the 
inconvenience  occasioned  by  it. 

It  is  claimed  that  the  defendant  wrongfully  and  illegally 
gathered  and  collected  a  large  quantity  of  water  from  distant 
territory  and  caused  the  same  to  flow  down  upon  the  plaint- 
iff's premises.  It  must  be  borne  in  mind  tliat  the  plaintiff's 
premises  are  located  upon  the  side  of  a  steep  hill  or  ravine, 
and  that  the  flow  of  water  is  downward,  and  that  in  a  state  of 
nature  the  plaintiff's  lands  must  take  the  surface-water  that 
flows  from  the  lands  above.  The  evidence  shows  that  water 
collected  upon*  the  surface  of  the  streets  does  flow  down 
Spring  and  Spruce  streets  to  their  intersection  with  Ravine 
street.  It  further  appears  that  at  the  intersection  of  Spring 
and  Eavine  streets  there  are  two  sewers,  of  sufficient  capacity 
to  receive  and  convey  away  all  of  the  water  collecting  at  that 
place  except,  perhaps,  on  one  or  two  occasions  of  great  fresh- 
ets, when  brush  and  other  debris  had  washed  down  and  tem- 
porarily clogged  or  closed  the  sewers.  The  only  water 
collected,  which  flows  down  by  the  plaintiff's  premises,  is  that 
collected  upon  the  surface  of  the  road-bed  between  the  j^oint 
of  the  intersection  of  Spring  street  and  the  plaintiff's  prem- 
ises, except  on  the  occasions  alluded  to.  There  is  nothing  in 
this  collection  of  water  that  differs  from  that  which  is  neces- 
sary in  the  construction  of  all  streets  and  road-beds ;  and  it 
does  not  appear  that  the  plaintiff's  premises  are  subjected  to  a 
further  burden  in  reference  thereto  than  they  were  required 
to  bear  when  they  were  in  a  natural  state. 

Some  evidence  was  given  with  the  view  of  showing  that  the 
street  was  not  graded  in  accordance  with  the  plans  and  specifi- 
cations provided  for  in  the  ordinance.  The  grade,  as  estab- 
lished by  the  ordinance,  was  for  the  center  line  of  the  street. 
The  survey  made  by  the  plaintiff's  engineer  was  at  the  curb  of 
the  street  instead  of  at  the  center.      It  is,  consequently,  not 
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snrprising  that  some  yariations  should  be  found  to  exist.  But 
however  that  may  be,  the  witness,  in  closing  his  testimony, 
disposes  of  this  branch  of  the  case  by  testifying  that  the  street 
was  graded  substantially  according  to  the  requirements  of  the 
ordinance,  except  slight  variations  at  some  points. 

We  now  approach  the  consideration  of  a  more  serious  ques- 
tion, and  that  is  as  to  whether  the  wall  and  gutter  were  so 
negligently  and  unskillf  ully  constructed  as  to  permit  the  water 
to  flow  through  them  onto  the  plaintiflPs  premises.  The  judi- 
cial discretion  which  shields  the  municipality  from  liability  in 
the  establishing  of  the  grade,  or  adopting  the  plans  for  improv- 
ing the  street  does  not  extend  to  negligent  or  unskillful  work- 
manship, Watson,  the  plaintiffs  husband,  testified  that  "  the 
place  where  the  water  came  in  was  through  my  gutter  at  the 
upper  comer  of  the  lot."  He  further  testified  that  it  flowed 
through  the  dry  stone  wall  onto  their  premises,  doing  the  dam- 
age complained  of.  It  thus  appeared  that  the  water  that  did 
the  damage  complained  of  was  the  water  flowing  through  the 
gutter  upon  the  eastern  side  of  the  street,  and  that  when  it 
got  opposite  of  the  plaintiffs  premises  it  flowed  or  percolated 
through  the  gutter  and  wall  onto  the  same. 

The  first  question  to  be  considered  is  whether  the  wall  was 
negligently  constructed.  It  is  conceded  that  it  was  laid  up 
dry  without  cement,  except  for  a  small  portion  thereof ;  but 
a  dry  wall  was  all  that  was  called  for  by  the  specifications 
approved  by  the  council.  Some  evidence  tends  to  show  that 
some  portion  of  it  was  constructed  of  slate  stone,  which  would 
Blacken  and  crumble  to  pieces,  but  no  evidence  shows  that  any 
of  the  stone  of  the  wall  had  so  crumbled  to  pieces.  Other 
evidence  was  given  on  behalf  of  the  defense  tending  to  show 
that  the  wall  was  constructed  of  good  material,  in  a  good, 
workmanlike  maimer.  In  case  of  confiict  of  testimony  the 
facts,  if  material,  should  be  determined  by  the  jury.  But, 
under  the  view  which  we  take  of  the  case,  the  conflict  in  the 
testimony  at  this  point  becomes  unimportant.  A  dry  wall 
cannot  well  be  constructed  so  as  to  be  water-tight,  and  it  does 
not  appear  to  have  been  within  the  contemplation  of  the 
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parties  that  it  should  be  so  coiistmcted.  The  specifications 
prepared  by  the  engineer  and  approved  of  by  the  council, 
gave  to  the  owner  of  the  abutting  property  the  privilege  to 
construct  the  wall  of  masoniy.  The  plaintiff  had  this  privi- 
lege, but  she  refused  and  neglected  to  avail  herself  of  it. 
The  contractor  who  built  the  wall  for  the  city  was  willing  to 
lay  it  up  in  cement,  provided  the  plaintiff  would  furnish  the 
cement.  He  had  even  procured  the  cement  and  had  laid  some 
of  the  wall  in  it  when  the  plaintiff  refused  to  pay  therefor, 
and  the  contractor  consequently  laid  up  the  rest  of  the  wall 
dry  in  accordance  with  the  specifications.  In  view  of  these 
facts,  the  claim  based  upon  the  theory  of  negligent  and 
unskilled  construction  of  the  wall  cannot  be  sustained. 

In  the  second  place  the  gutter  was  improperly  constructed. 
It  was  made  of  cobble-stone,  and  the  water,  running  along  the 
gutter  of  the  street,  would  flow  down  between  the  cobble-stone 
composing  the  gutter  and  thence  through  the  wall.  It  does 
not,  however,  appear  that  the  city  is  responsible  for  the  con- 
struction of  the  gutter.  The  ordinance  requiring  the  construc- 
tion of  sidewalks,  curb  and  gutters  for  the  city,  required  the 
construction  to  be  made  by  the  owners  or  occupants  of  lands 
abutting  Upon  the  street.  The  plaintiff,  through  her  husband, 
constructed  the  gutter  in  question,  using  cobble-stone  instead 
of  flat  stone  fourteen  inches  wide  as  contemplated  by  the 
ordinance.  He  complains  that  there  was  not  earth  enough  to 
properly  lay  and  embed  the  cobble-stone  in  the  gutter.  If  so, 
then  he  should  have  procured  more  earth,  for,  under  the  ordi- 
nance, the  plaintiff  was  to  construct  the  gutter  at  her  own 
expense,  and  the  city  did  not  undertake  to  furnish  the  material 
necessary  therefor.  Watson  tells  us,  however,  that  after  he 
had  laid  the  gutter  he  went  to  Philadelphia,  and  on  his  return 
he  found  that  it  had  been  taken  up,  raised  higher  and  had  been 
relaid.  It  does  not  clearly  appear  by  whom  the  gutter  was  taken 
up  and  relaid,*  and  the  question  as  to  whether  it  was  taken  up  at 
all  is  in  dispute,  for  Pervius,  who  was  at  the  time  alderman  and 
one  of  the  committee  on  streets,  and  was  in  charge  of  the  work, 
testified  that  the  gutter  put  in  by  Watson  was  not  interfered 


1889.]  OSTBAXDEB    V.  WeBER.  95 

Statement  of  case. 

with  at  all ;  that  th^  only  change  that  was  made  was  in  raising 
the  curb  higher,  and  that  this  was  done  before  the  gutter  was 
put  in.  K  the  gutter  was,  in  fact,  put  in  by  the  city,  then  a 
question  would  be  presented  for  the  consideration  of  the 
jury,  for  it  is  not  claimed  to  have  been  properly  constructed 
by  either  party.  Watson,  however,  does  not  pretend  to  know 
who  relaid  the  gutter ;  he  says  it  was  done  in  his  absence.  The 
duty  of  constructing  the  gutter,  under  the  ordinance,  devolved 
upon  the  plaintiff ;  the  plaintiff  furnished  the  material  and 
constructed  the  same ;  the  plaintiff  has  failed  to  show  that  it 
has  been  since  tampered  with  by  the  defendant  or  any  of  its 
officers  or  agents.  If  the  gutter  was  relaid,  whoever  did  it 
appears  to  have  used  the  same  cobble-stone,  and  it  does  not 
appear  but  that  the  work  was  as  well  done  as  it  was  in  the  first 
instance  by  the  plaintiff. 

We  are,  consequently,  of  the  opinion   that  the  judgment 
fiionld  be  affirmed,  with  costs. 
All  concur,  except  Follett,  Gh.  J.,  not  voting,  and  Paekeb, 
*^'9  not  sitting. 
Judgment  afl5rmed. 


"•^^M^Es  E.  OsTRANDER,  Respondent,  v.  John  Webeb,  Appel- 
lant ;  Joseph  H.  Rmley,  as  Receiver  and  Sheriff,  etc.,  et  al., 
-C^espondents. 

^^ndff's  complaint  alleged,  in  substance,  that  he  was  the  holder  of  a 

^^attel  mortgage  covering  a  portion  of  the  furniture  and  fixtures  of  a 

^otel;  that  defendant  H.  was  the  holder  of  two  Junior  mortgages  cover- 

*^g  portions  of  said  property,  and  some  not  covered  by  plaintiff's  mort- 

^^ge;  that  defendant  W.  held  another  mortgage  covering  all  of  said 

^l^perly ;  that  the  sheriff,  by  virtue  of  a  Judgment  and  execution  in  favor 

^^  defendant  L.  against  the  person  holding  the  property  and  carrying  on 

^^e  hotel,  had  levied  upon  said  property  and  was  proceeding  to  sell  the 

^^me;  that  W.,  L.  and  the  sheriff  claimed  their  liens  were  prior  to  that 

^t  plaintiff's  mortgage  because  of  his  omission  to  renew  it  by  refiling; 

^liat  the  property,  if  sold  in  bulk,  would  produce  enough  to  pay  all  the 

M«n8,  but  would  bring  much  less  if  sold  separately  with  the  conflicting 

^^lahns  thereon.    The  complaint  asked  for  the  appointment  of  a  receiver 
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with  authority  to  sell  the  property  in  bulk  and  distribute  the  proceeds 
under  the  direction  of  the  court  and  in  accordance  with  the  rights  and 
priorities  of  the  parties.  MUd,  that  the  comphdnt  set  forth  various  sub- 
jects of  equitable  jurisdiction,  i.  e.,  the  foreclosure  of  chattel  mortgages, 
the  determination  between  creditors  of  the  extent  and  priority  of  con- 
flicting liens,  the  advantages  to  creditors  of  a  sale  in  bulk  instead  of  in 
separate  parcels,  each  of  which  was  sufficient  to  maintain  an  action  in 
equity,  and  their  combination  in  one  complaint  would  not  defeat  the 
action;  also,  that,  in  the  absence  of  a  demurrer  or  answer  presenting  the 
question  that  plaintiff  had  a  remedy  at  law,  that  objection  could  not 
bendsed. 

The  defendant,  in  an  equity  action,  in  order  to  insiBt  that  an  adequate 
remedy  exists  at  law,  must  set  it  up  in  his  answer. 

Orders  were  granted  in  the  action  appointing  a  receiver  and  directing  him 
to  sell  the  property  and  conflnning  his  report  of  sale.  Eeld,  that  these 
orders  being  proper  to  the  action  and  resting  in  the  discretion  of  the 
court,  were  not  reviewable  here. 

Plaintiff's  mortgage  was  given  to  secure  him  from  liability  as  indorser 
upon  notes  made  by  the  mortgagors.  Reld,  the  objection  that  the 
holder  of  the  notes  was  not  made  a  party,  not  having  been  raised  by 
demurrer  or  answer,  was  not  available  here. 

It  aeems  that  if  it  had  been  raised,  it  would  not  have  been  tenable;  that 
plaintiff  was,  in  respect  to  the  notes,  the  trustee  for  the  holder  and  repre- 
sented said  holder  to  all  intents  and  purposes. 

(Argued  March  7,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  3,  1887,  which  aflSrraed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

S.  Z.  Siebbins  for  appellant.  The  defect  of  parties  is  fatal 
to  the  judgment,  and  the  objection  is  one  in  which  the  court 
itself  is  bound  to  take.  {Sturtevcmt  v.  Brewer ,  17  How.  Pr. 
571 ;  Shaver  v.  Brainard,  29  Barb.  26 ;  OaterhotU  v.  Super- 
visorsj  98  K  Y.  239,  242,  243,  244.)  It  was  necessary  for 
plaintiff  to  show  that  he  needed  the  intervention  of  a  court  of 
equity  for  his  protection.  This  he  did  not  do  either  in  his 
complaint  or  on  the  trial.    (2  R.  S.  366,  366,  §§  13, 17 ;  Hale 
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V.  Sioeety  40  N.  Y.  97 ;  MeecA  v.  Patchin,  14  id.  71 ;  Jones  v. 
Ucywdl,  3  Eobt  438;  Gregory  v,  Thomas,  20  Wend.  17; 
Horion  v.  Davis,  26  N.  Y.  495.)  The  relative  rights  of  the 
parties  being  clear  beyond  dispute,  and  no  suit  being  threat- 
ened, there  was  no  reason  to  apprehend  and  no  need  of  a 
resort  to  equity  to  prevent  a  multiplicity  of  suits,  (1  "Wait's 
Pr.  128.)  The  complaint  sliould  have  been  dismissed  for  not 
stating  facts  sufficient  to  constitute  a  cause  of  action  in  equity, 
and  the  objection  was  not  waived.  (Code  Civ.  Pit).  §  499.) 
As  to  the  great  bulk  of  the  property  in  litigation  the  plaintiff 
not  only  failed  to  establish  an  apparent  right  to  it,  but  it 
affirmatively  appeared  that  he  had  no  legal  interest  in  it  what- 
ever, and  he  failed  to  show  any  reason  or  justification  for  his 
iuterference  by  this  action  with  the  rights  and  property  of 
others.  (Tvntty  v.  Zogan,  80  N.  C.  69 ;  Za  Chaise  v.  Zord, 
1  Abb.  Pr.  213;  GaOatin  v.  Oriental  Bank,  16  How.  Pr. 
253;  Patten  v.  Accessory  Transit  Co.,  4  Abb  Pr.  235; 
Smith  V.  WelU,  20  How.  Pr.  158,  166;  EallevJbeck  v.  2)(?n- 
nM,  94  N.  Y.  342;  Starr  v.  Rathlone,  1  Barb.  70 ;  2  Jones 
on  Mortgages  [1st  ed.]  §  1532 ;  Bruce  v.  2>.  cfe  IL  C.  Co., 
19  Barb.  371 ;  ShotwdL  v.  Smith,  3  Edw.  Ch.  588 ;  Quincy  v. 
CAeeseman,  4  Sandf.  Ch.  405 ;  Ifeeks  v.  Comwell,  9  N.  Y. 
Civ.  Pro.  R.  28.) 

J.  Newton  JFtero  for  plaintiff,  respondent.  The  action 
oonld  be  maintained  as  an  equitable  action  brought  to  avoid 
a  multiplicity  of  suits  and  protect  the  fund,  and  by  sale 
of  the  property  bring  into  court  a  fund  for  distribution. 
(1  Story's  Commentaries,  84 ;  Jesus  College  v.  Bloom,  3  A.  T. 
K.  262 ;  1  Story,  489 ;  2  id.  149 ;  Supervisors  v.  Beyo,  73 
N.Y.  219,  225;  Thompson  v.  Van  Vechten,  5  Duer,  624; 
27  N.  Y.  568 ;  Anderso?i  v.  Eunn,  5  Hun,  82 ;  25  id.  411.) 
^eber  has  not  raised  the  question  by  answer  or  demurrer, 
and  cannot  for  the  first  time  raise  it  on  the  hearing.  {Ludlow  v. 
Simond,  2  Caine's  Cas.  55 ;  Grandin  v.  Ze  Boy,  2  Paige,  509 ; 
l^imall  V.  Ball,  3  id.  313 ;  Ze  Boy  v.  PlaU,  4  id.  81 ;  ffarUey 
SicKELS— Vol.  LXIX.     13 


98  OSTKANDER   V.  WeBKR.  [^P^i^j 

Statement  of  case. 

V.  Cramer y  4  Cow.  717 ;  Truacotty.  King^  2  Seld.  165 ;  Ander- 
son V.  i?w7m,  5  Hun,  83 ;  G.  S,  BTc.  v.  Shmer^  25  id.  411.)  The 
order  appointing  a  receiver  was  a  proper  order  in  the  ease. 
(Code  Civ.  Pro.  §  317,  sub.  1 ;  Thompson  v.  Van  Vechten^  5 
Puer,  624 ;  Bayard  v.  FellowSy  28  Barb.  451 ;  Van  Husen  v. 
BadcUffy  17  N.  Y.  580 ;  Jones  v.  Graham^  77  id.  628  ;  Lewis  v. 
PalTner^  28  id.  278  ;  Marsden  v.  Cornell^  62  id.  219  ;  GUder- 
sleeve  v.  Landon,  73  id.  610 ;  Mack  v.  PJielam,^  92  id.  25.) 
Independent  of  any  statute  a  court  of  equity  has  inherent 
power  to  direct  a  disposition  of  a  fund  as  it  shall  deem  wisest 
and  best  for  all  concerned.  {Smith  v.  Danzig^  3  Civ.  Pro.  Eep. 
138 ;  Prentice  v.  Janssen^  79  N.  Y.  479.)  The  defendant 
Weber  gets  no  benefit  from  the  omission  to  refile  the  Sleight 
mortgage,  because  he  took  his  mortgage  for  a  precedent  debt, 
and  was  not  a  honajide  purchaser  under  the  statute.  (Laws 
of  1883,  chap.  279  ;  3  E.  S.  [6th  ed.]  2249,  §  3 ;  Van  JIusen 
V.  Badcliffy  17  N.  Y.  580 ;  Thompson  v.  Vam,  Vechten,  27  id. 
.581 ;  Jones  v.  Graham^  77  id.  628 ;  4  Paige,  215 ;  Lewis  v. 
Palmer,  i^  K  Y.  278;  Marsden  v.  Cornell,  Q2  id.  219; 
Gildersleeve  y.  Lamdon,  73  id.  618 ;  MacTc  v.  Phelan,  92  id. 
.26 ;  Meech  v.  Patchin,  14  id.  71 ;  Farmers'  Loan  and  Tr^ist 
Co.  V.  Hendricksony^i  Barb.  488 ;  Heyman  v.  Jones,  7  Hun, 
238  ;  Sullivan  v.  Toode,  26  id.  204 ;  IliU  v.  Beehe,  3  Kem. 
556 ;  Bennett  v.  Bat^,  94  N.  Y.  363 ;  IlaUiday  v.  F.  Bh.  of 
Columbus,  16  Ohio,  634 ;  Razee  v.  Lancaster  Bk.,  14  id.  318  ; 
27  Alb.  Law  Jour.  300 ;  Van  Thorn  v.  Peters,  26  Ohio  St.  471.) 

John  F.  Cloonan  for  defendants,  respondents.  As  the 
rights  and  interests  of  the  various  Henors  can  be  detennined 
in  this  action,  and  a  wasting  and  sacrifice  of  the  property  and 
a  multiplicity  of  suits  will  be  prevented,  the  action  is  mpin- 
tainable.  (Code  of  Civ.  Pro.  §§  713, 1737 ;  Cha/rles  v.  Stevens^ 
3  Denio,  36 ;  Thompson  v.  Van  Vechten,  5  id.  618 ;  27  N.  Y. 
568 ;  Anderson  v.  Hunn,  6  Hun,  82 ;  1  Pom.  Eq.  Jur.  §§  181, 
243;  McIIenryY.  Hazard,  45  N.  Y.  5S0;  N.  T.  c&  If.  771 
i?.  i?.  Co.  V.  Schwyler,  34  id.  30,  44;  17  id.  592;  101 
id.  639 ;    Turner  v.   Crichton,  53  id.  641 ;   Pla;fi  v.  PI^U^ 
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^Q  id.  360.)  The  objection  that  cross  answers  should  have 
been  served  as  between  the  defendants  Loughran  and  Weber, 
pursnant  to  section  521  of  the  Code,  has  been  waived  and  can- 
not be  taken  for  the  first  time  in  this  court.  (Albany  City 
Savings  Inst  v.  Bwrdick^  87  N.  Y.  40-46 ;  Edwards  v. 
Woodruff  90  id.  401.)  The  final  order,  interlocutory  judg- 
ment and  the  intermediate  orders  should  be  affirmed,  the  Court 
of  Appeals  having  held  that  this  action  could  be  maintained. 
{OBtrander  v.  Weber,  101  N.  Y.  639.) 

PoTiEB,  J.  This  is  an  action  in  equity,  brought  by  the  holder 
of  one  chattel  mortgage,  covering  a  portion  of  the  furniture 
and  fixtures  used  in  a  hotel  known  as  the  Mansion  House,  in 
the  city  of  Kingston,  executed  to  one  Jolm  D.  Sleight,  by  the 
then  owners  of  said  property  and  proprietors  of  said  hotel, 
Emma  Brigham  and  Daniel  O'Connell,  to  secure  said  Sleight 
on  account  of  his  Uability  as  indorser  upon  certain  notes  made 
by  said  Brigham  and  O'Connell,  and  in  respect  to  which  notes 
the  makers  had  made  default  in  payment,  and  one  of  which 
said  plaintiflE,  as  a  second  indorser  to  Sleight,  had  paid  before 
the  action  was  brought.  The  Sleight  mortgage  had  been 
assigned  to  the  plaintiff  and  was  held  by  him  at  the  time  of 
the  commencement  of  this  action.  The  defendant  Humphrey 
also  held  two  chattel  mortgages  upon  distinct  portions  of  tlie 
furniture,  and  the  property  covered  by  each  of  the  Humphrey 
mortgages  covered  property  distinct  from  the  property 
covered  by  the  Sleight  mortgage.  The  Humphrey  mortgages 
were  subsequent  in  date  to  the  Sleight  mortgage,  and  were 
executed  by  said  firm  of  Brigham  &  O'Connell. 

After  the  execution  of  these  three  mortgages,  said  Brigham 
and  O'Connell  sold  all  of  said  furniture  and  fixtures  in  lump 
to  one  Oliver  H.  Brigham,  who  carried  on  the  hotel  business 
aud  used  the  property  covered  by  said  mortgages  for  that  pui^ 
pose.  After  such  purchase  by  said  Oliver  Brigham,  he  exe- 
cuted a  mortgage  to  the  defendant  Weber,  upon  all  of  said 
property,  and  possibly  upon  some  property  besides. 

After  the  execution  of  the  last-mentioned  mortgage  by  said 
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Oliver  Brighain  to  Weber,  and  while  said  Brigham  was  carry- 
ing on  the  hotel  business  and  using  the  property  covered  by 
said  mortgages  for  that  pui-pose,  the  defendant  Loughran 
obtained  a  judgment  for  $613.89  against  said  Oliver  H. 
Brigham,  and  execution  was  issued  to  the  defendant  Risley, 
sheriff  of  Ulster  county,  who,  by  virtue  of  said  execution, 
levied  upon  all  the  property  covered  by  said  chattel  mortgages, 
or  any  of  them,  and  was  proceeding,  in  due  course,  to  sell  the 
same  under  said  levy. 

At  tliis  time  said  plaintiff  and  said  Humphrey  were  threaten- 
ing to  take  possession  of  the  portions  of  the  property  covered 
by  their  respective  mortgages.  The  defendant  Weber  was 
claiming  that  the  Hen  of  his  mortgage  was  prior  to  the  plaint- 
iff's, by  reason  of  an  alleged  failure  to  renew  the  same  by 
refiling,  as  provided  by  law,  and  the  defendants,  Lougliran, 
the  judgment  creditor,  and  Risley,  the  sheriff,  were  claiming 
that  the  lien  of  tlie  levy  was  also  prior  to  the  lien  of  plaint- 
iff's mortgage  for  the  same  reason,  and  threatened  to  sell  the 
property  and  distribute  the  proceeds  of  the  sale  accordingly. 
In  tliis  condition  of  affairs  the  action  was  commenced ;  the 
complaint  setting  forth  the  situation,  the  conflicting  claims,  and, 
in  addition,  that  the  property  was  adapted  and  suitable  for  the 
business  of  keeping  a  hotel,  and  that  if  sold  togetlier  it  would 
produce  enough  to  pay  the  Hens  upon  it,  but  that  if  sold 
separately,  and  with  the  conflicting  claims  and  resulting  law 
suits,  it  would  not  produce  nearly  so  much  as  if  sold  in  bulk 
and  in  connection  with  the  hotel  business  and  lease,  and  that 
said  Oliver  Brigham  is  desirous  of  disposing  of  the  lease  and 
good  will,  etc.,  asking  for  the  appointment  of  a  receiver 
authorized  to  sell  the  same  in  bulk  and  to  distribute  the  pro- 
ceeds under  the  direction  of  the  court,  and  in  accordance  with 
the  rights  and  priorities,  as  the  same  should  be  estabHshed  by 
the  court  in  this  action.  None  of  the  defendants  served  an 
answer  except  the  defendants  Weber  and  Loughran.  The 
former  admits  the  giving  of  the  mortgage  to  him,  as  stated  in. 
the  complaint,  and  that  he  has  no  knowlege  or  information 
suflScient  to  form  a  beHef  as  to  the  other  material  allegations 
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in  the  complaint^  and  the  latter  admits  the  allegations  con- 
tained in  the  complaint,  alleges  tliat  the  lien  of  the  levy  is 
prior  to  the  liens  of  the  plaintiff  and  the  Weber  mortgages, 
and  that  a  receiver  has  been  appointed,  and  that  a  speedy  sale 
in  bulk  is  most  advantageous  to  all  parties. 

The  situation  may  be  summarized  as  follows :  That  three 
of  the  parties  liad  each  a  chattel  mortgage  covering  distinct 
portions  of  the  furniture  and  fixtures  of  a  hotel ;  that  defend- 
ant Weber  held  a  fourth,  wliich  was  a  blanket  mortgage,  cov- 
ering all  the  property  in  the  three  mortgages  and,  perhaps,  a 
little  property  besides,  and  the  sheriff  a  levy  covering  all  the 
property,  whether  within  or  without  the  mortgages  or  any  of 
them. 

An  order  appointing  a  receiver  and  directing  him  to  sell 
the  property  was  made  upon  application  to  the  court.  There- 
after the  cause  was  tried  by  the  court  and  findings  made  upon 
admissions  upon  the  trial,  substantially  as  alleged  in  the  com- 
plaint,  and  an  interlocutory  judgment  entered  accordingly. 

The  orders  appointing  a  receiver  herein,  and  confirming  his 
^report  of  sale  and  the  interlocutory  judgment,  were  all 
appealed  to  the  General  Term  by  defendant  Weber,  and  were 
affirmed. 

It  would  appear  from  the  records  of  tliis  court  that  an  appeal 
was  taRen  from  the  former  two  orders  to  this  court,  and  the 
appeals  dismissed.     {Ostrander  v.  Weber ^  101  N.  Y,  639.) 

The  property  has  been  sold  by  the  receiver,  in  pursuance 
of  the  orders  directing  the  sale  and  the  interlocutory  judg- 
ment, and  the  purchase-money  paid  to  the  receiver,  and  pos- 
session taken  by  the  purchaser  and  a  final  judgment  entered 
confirming  the  sale  and  directing  the  disposition  of  the  pro- 
ceeds of  the  sale. 

We  think  the  judgment  appealed  from  should  be  affirmed. 

The  complaint  sets  forth  these  several  subjects  of  equitable 
jnrifidiction,  viz.:  The  foreclosure  of  chattel  mortgages. 
iBrigga  v.  Oliver,  68  K  T.  339;  Hart  v.  Ten.  EycJc, 
2  Johns.  Ch.  99 ;  Thompson  v.  Van  Vechten,  5  Duer,  624 ; 
36    HI.   197-200;    Charter  v.   Steoens,   3    Denio,   33;    the 
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determination  of  the  extent  and  priority  of  various  and  con- 
flicting liens  between  creditors  under  chattel  mortgage  and  a 
judgment-creditor  under  levy  by  execution ;  a  multiplicity 
of  actions  between  such  creditors.  (Suprs.  v.  Deyoe^  77 
N.  Y.  219;  N.  Y.  <&  iT.  //.  Ji,  li.  Co.  v.  Schuyler,  17  id. 
608) ;  and  the  advantage  of  a  sale  of  property  suitable,  used 
and  adapted  to  a  particular  business,  in  lump,  and  not  in 
separate  parcels,  to  tlie  end  that  the  greatest  sum  may  be 
realized  for  the  benefit  of  all  the  creditors.  {Prentice 
V.  Janssen,  79  N.  Y.  479-490.) 

Every  one  of  tliese  subjects  has  been  held  sufficient  to  main- 
tain an  action  in  equity.  Their  combination  in  one  complaint 
should  not  be  held  to  defeat  an  equity  action.  It  will  be 
observed  that  the  appellant,  defendant,  Weber,  does  not,  by 
demurrer  or  in  his  answer  raise  the  question  that  the  allega- 
tions in  the  complaint  do  not  make  a  case  of  equitable 
jurisdiction,  or  that  the  plaintiff  had  a  remedy  at  law. 
{Grand in  v.  Le  Hoy,  2  Paige,  509 ;  WiawaZl  v.  HaU^  3  id. 
313.)  In  an  equity  action,  the  defendant,  in  order  to  insist 
that  an  adequate  remedy  exists  at  law,  must  set  it  up  in  his 
answer.  {Town  of  Mentz  v.  Cooh,  108  N.  Y.  504.)  If  a 
court  of  equity  has  jurisdiction  and  entertains  the  case,  it  will 
ordinarily  retain  the  case  until  the  whole  subject  is  disposed 
of.  {Taylor  v.  Taylor,  43  K  Y.  57&-584;  Ludlow  v. 
Simond,  2  Caine's  Cas.  55.)  Hence,  if  this  case  in  its  course 
developed  any  legal  aspect,  such  as  the  claim  that  the  mort- 
gage held  by  the  appellant  Weber  covered  other  property 
than  that  covered  by  the  other  mortgages,  an  order  directing 
the  sale  of  such  property  might,  in  this  action,  have  been 
made,  and  was  so  made,  at  his  request,  tliat  the  same  be  sold 
separately,  and  it  was  so  sold,  for  $1.  There  is  nothing  in 
the  findings  nor  in  the  case  to  show  what  separate  property 
there  w^as,  or  its  value,  and  so  this  court  cannot  determine 
whether  the  purchaser  made  a  good  or  bad  bargain,  or  whether 
Weber  was  injured  in  the  slightest  degree  by  the  sale.  But 
its  sale  was  within  the  equitable  powers  of  the  court,  whether 
sold  separately  or  in  lump  with  the  other,  especially  so  when 
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it  was  covered  by  the  execution  of  the  sheriff  upon  the 
Loughran  judgment  and  execution,  both  of  whom  were  parties 
to  the  action.  All  that  Weber  or  any  lienor  can  justly  claim  is 
the  realization  of  the  utmost  of  money  possible  from  his  security, 
towards  paying  his  debt.  He  has,  therefore,  no  right  to 
insist  upon  a  use  of  his  security  in  a  manner  that  will  injure 
other  creditors  while  it  does  not  benefit  himself. 

The  appellant  seeks  to  review,  upon  this  appeal,  the  various 
orders  before  referred  to.  The  action  being  of  equitable 
cognizance,  and  those  orders  being  proper  to  the  action  and 
■■esting  in  the  discretion  of  the  court  granting  them,  they 
cannot  be  reviewed  in  tliis  court  and  are  final  (Turner  v. 
Ciichion,  53  K  T.  641 ;  Piatt  v.  PlaU,  66  id.  360.) 

Another  point  was  argued  upon  the  appeal.  It  is  that  the 
State  of  New  York  National  Bank  should  have  been  made  a 
party  to  the  action,  and  would  seem  to  have  been  raised  for 
the  first  time  upon  the  trial.  It  should  have  been  raised  by 
answer  or  demurrer.  By  such  omission  defendant  Weber 
waives  all  objection  on  his  part  to  the  granting  of  the  relief, 
except  under  conditions  which  do  not  exist  in  this  case. 

It  nowhere  appears  that  the  bank  is  the  assignee  of  any  of 
the  mortgages.  It  appears  in  the  latter  part  of  the  findings 
that  plaintiff' s  mortgage  was  given  to  secure  the  mortgagee 
for  the  indorsement  of  certain  notes,  that  one  of  the  notes  so 
indorsed  is  held  by  the  bank.  The  plaintiff  is  the  trustee  of 
the  bank  in  respect  to  that  note,  and  represents  the  bank  to  all 
intents  and  purposes.  It  could  not,  in  any  way,  affect  the 
rights  of  Weber  or  prevent  the  determination  of  the  entire 
controversy  in  any  respect. 

But  if  these  views  are  not  souna  and  would  not  lead  to  an 
affirmance  of  the  judgment,  still  the  absence  of  an  exception  ' 
that  the  property  described  in  the  mortgage  executed  to  John 
Weber,  remaining  unsold  after  sale  of  the  first  and  second 
parcels  above  described,  and  in  said  order  and  manner,  fails  to 
raise  the  question  as  to  the  sale  of  the  property  not  covered 
by  the  Humphey  and  the  Sleight  mortgages.  That  question  is 
not  presented  -here  by  any  specific  exception,  and,  therefore, 


104  CoNxoLLT  V.  Knickkbbocker  Ice  Co.  [April, 


Statement  of  case. 


cannot  be  considered.  That  property  evidently  Lad  but 
trifling  valne,  as  it  produced  only  one  dollar  on  the  Bale. 

The  Judgment  should  be  affirmed,  without  costs. 

All  concur,  except  Follett,  Ch.  J.,  and  Bhown,  J.,  dissent- 
ing ;  Paskeb,  J.,  not  sitting. 

Judgment  affirmed.  • 


Michael  H.  Connolly,  an  Infant,  by  Guardian,  etc.,  Respond- 
ent, V.  The  Knicejibbookek  Ice  Company,  Appellant. 

The  fact  that  a  passenger  on  a  street  car  stands  upon  the  outer  ph&tf orm 
when  there  is  opportunity  to  take  a  seat  in  the  car.  while  it  will  ordi- 
narily constitute  a  defense  in  an  action  against  the  railroad  company,  it 
is  not  a  defense  in  an  action  against  another  party  to  recover  damages  for 
negligence  causing  injury  to  the  passenger. 

The  fact  that  a  minor  child  was  upon  the  platform  of  a  street  car  in  viola- 
tion of  a  municipal  ordinance,  while  it  may  be  proved  and  is  proper  for 
the  consideration  of  the  jury  in  an  action  for  negligence,  does  not  neces- 
sarily establish  negligence. 

In  an  action  to  recover  damages  for  alleged  negligence  causing  injury  to 
plaintiff,  a  child  seven  years  old,  it  appeared  that  nt  the  request  of  the 
conductor  of  a  street  car  plaintiff  turned  a  switch  to  permit  the  car  to 
turn  onto  another  street  and  got  upon  the  side  platform  of  the  car  with 
a  view  of  getting  a  penny  from  the  conductor.  As  the  car  was  on  the 
curve  turning  onto  the  other  street  one  of  defendant's  wagons,  which 
was  being  driven  at  a  rapid  rate,  struck  the  end  of  the  car  causing  the 
injury  complained  of.  Plaintiff  did  not  see  the  wagon  before  the  col- 
lision nor  look  to  seek  if  any  wagon  was  coming.  Defendant's  evidence 
tended  to  show  that,  had  the  car  kept  straight  on  there  would  have  been 
no  collision,  but  that  in  turning,  the  rear  end  swung  out  into  the  line  of 
the  wagon  wheels  and  that  the  driver  of  the  wagon  was  not  aware  of  the 
intention  to  turn  the  car  into  the  other  street  until  it  was  too  late  to  avoid 
the  collision.  There  was  evidence,  however,  tending  to  show  and  justi- 
fying a  finding  that  when  the  movement  to  turn  the  car  was  first  made 
defendant's  driver,  in  the  exercise  of  reasonable  care,  could  have  slack- 
ened the  speed  of  the  wagon,  and  by  doing  so  the  collision  would  have 
been  avoided.  Held,  that  the  question  of  plaintiff's  negligence  and  of 
contributory  negligence  on  the  part  of  defendant  was  properly  submitted 
to  the  jury. 

(Argued  March  26,  1889;  decided  April  16,  1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  9,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opmion. 

Alfred  E,  Mudge  for  appellant.  Plaintiff  was  charge- 
able with  some  degree  of  care  and  prudence,  and  with  some 
degree  of  negligence,  (yf'enddl  v.  N.  Y.  (7.  cfe  H.  i?. 
R.  R.  Co.,  91  K  Y.  420;  Clarh  v.  E.  A.  R.  R.  Co.,  36  ^ 
id.  135.)  The  fact  that  he  was  doing  an  act  prohibited  by 
the  statute  (Chap.  685,  Laws  of  1880),  was  evidence  of  negli- 
gence on  his  part  which  he  was  bound  to  overcome.  {Knupjle 
V.  Knick.  Ice  Co,y  84  N.  Y.  488.)  As  the  plaintiff  failed  to 
rebut  the  presumption  of  negligence  raised  by  the  testimony 
against  him,  the  complaint  should  have  been  dismissed.  (  Wen- 
deU  V.  iT.  r.  a  cfe  n.  R.  R.  R.  Co.,  91  N.  Y.  420 ;  Solomon 
T.  a  P.  R.  R.  Co.,  1  Sweeney,  298 ;  Moid  v.  S.  A.  R.  R. 
Co.,  2  How.  Pr.  30.) 

A.  J.  Skinner  for  respondent.  Even  if  the  plaintiff  had 
been,  as  a  matter  of  fact,  violating  the  statute  at  the  time  he 
was  injured,  that  of  itself  would  not  operate  to  deprive  him 
of  any  right  of  action  against  defendant.  {Pdckalinsky  v. 
N.  T.  a  <&  n.  R.  R.  R.  Co.,  82  N.  Y.  424 ;  ConneUy  v. 
N.  Y.  C.  <&  n.  R.  R.  R.  Co.,  88  id.  346 ;  WoUfaKrt  v.  Beckert, 
92  id,  490 ;  Platz  v.  City  of  Cohoea,  89  id.  220 ;  Carroll  v. 
S.  I.  R.  R.  Co.,  58  id.  126 ;  Eppendcyrfy.  B.  C.  <&  J^.  R.  R. 
Co.,  69  id.  195 ;  Spooner  v.  B.  C.  R.  R.  Co.,  54  id.  230.) 
At  most,  the  statute  was  competent  only  as  evidence  to  be 
submitted  to  the  jury  on  tlie  question  of  negligence.  {Rochester 
V.  Montgomery,  72  N.  Y.  65.)  A  person  driving  a  team  and 
vehicle  on  the  track  of  a  horse  railroad  is  bound  to  exercise 
greater  care  in  keeping  out  of  the  way  of  cars  than  is  required 
of  one  driving  along  a  common  highway  or  street  in  avoiding 
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ordinary  vehicles ;  he  owes  a  greater  duty  and  his  right  is 
smaller.  {Adolph  v.  C.  P.,  iT.  cfe  K  B.  R.  R.  Co.,  76  K  T. 
530, 537.) 

Bradley,  J.  This  action  was  brought  to  recover  damages 
resulting  from  personal  injuries  suffered  by  the  plaintiflE, 
alleged  to  have  been  occasioned  by  the  negUgence  of  the 
defendant.  The  injury  was  caused  by  a  collision  on  Court 
street,  in  the  city  of  Brooklyn,  between  a  street  car  and  the 
ice  wagon  of  the  defendant.  The  wagon  was  going  one  way 
and  the  car  the  other,  and,  as  the  car  was  turning  from  that 
street  into  another  street,  a  wheel  of  the  wagon  came  in  col- 
lision with  the  rear  end  of  the  car,  and  the  plaintiff  was  thrown 
from  the  side  platform  near  that  end  of  the  car  on  which  he 
was  standing.  The  question  of  negligence  of  the  defendant  was, 
perhaps,  a  close  one,  but  the  evidence  seems  to  have  been  such 
as  to  permit  that  imputation,  and  required  the  submission  of 
such  question  to  the  jury  as  one  of  fact.  Both  the  wagon 
and  the  car  were  properly  in  the  street,  and  the  duty  was  with 
the  driver  of  each  to  use  reasonable  care  against  injury  to 
others.  In  this  instance  they  approached  each  other  at  or  near 
the  junction  of  Court  and  Nelson  streets,  and  the  car  was  on 
the  curve,  proceeding  to  turn  into  the  latter  street,  when  it 
was  struck  by  the  wagon. 

The  main  evidence  of  negUgence  of  the  defendant  was 
that  relating  to  the  speed  it  was  being  driven.  There  is  evi- 
dence tending  to  prove  that  it  was  going  rapidly,  and  con- 
tinued to  do  so  until  the  coUision  occurred.  It  is,  however, 
said,  with  the  support  of  evidence  tending  to  prove  the  fact, 
that  if  the  car  had  continued  in  Court  street  there  would 
have  been  no  collision ;  that  the  driver  was  not  aware  of  the 
purpose  to  turn  into  the  other  street  until  both  reached  Nelson 
street,  and  that  then  it  was  too  late  for  the  driver  of  the 
wagon  to  avoid  the  collision  caused  by  the  smnging  of  the  rear 
end  of  the  car  into  the  line  of  the  wheels  on  one  side  of  the 
wagon  in  making  the  turn,  and  that  the  driver  did  what 
he  then  could  to  get  the  wagon  out  of  the  way  of  the  ear. 
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Xipon   evidence   given    on   the    part    of    the   defendant,  if 
taken   by   the  jurj   as  a   full    and    correct    representation 
of   the   situation,   they   could    not    properly  have   charged 
the  defendant  with  liability.     But  the  jury  were  permitted, 
iipon  evidence  given  upon   the  trial,  to  find  that  when  the 
iDorement  was  first  made   to   turn  the   car,  the  defendant's 
driver  influenced  by   reasonable   care,  and   in  view  of   the 
Qtuation  and  exercising  it,  may  and  should  have  slackened 
the  speed  of  the  wagon,  and  by  doing  so  the  collision  and  the 
consequences   resulting  from  it  would  have   been   avoided. 
And  that,  while  the  driver  did  not  know  or  suppose,  until  the 
car  reached  the  intersecting  street  that  it  would  be  turned  into 
it,  tlie  switch  there  would,  if  observed,  have  shown  the  oppor- 
tunity to  do  so.     The  evidence  on  the  part  of  the  plaintifE 
and  tlie  inferences  fairly  derivable  from  it  permitted  the  con- 
clusion that  the  collision  was  caused  by  the  negligence  of  the 
defendant's  servant  who  was  driving  the  wagon.     The  further 
question  is,  whether  it  appeared  that  the  plaintiff  exercised 
tlie  c^xe  required  of  him.     The  burden  was  with  him  to  make 
It  so  a^ppear  by  evidence.     He  was  then  of  tlie  age  of  seven 
jears,   and  was  chargeable  with  the  duty  of  exercising  such 
degree  of  care  as  could  reasonably  he  expected  of  one  of  his 
^^y    A?vhich,  in  view  of  all  the   circumstances,  was  properly 
lor   tlxe  consideration  of  the  jury  upon  the  question  of  con- 
tributory negligence.     {Barry  v.  JV.  T.   C.  c6  B',  R,  R.  R. 
Oo^y  »2  K  Y.  289;  Byrne  v.  N.    T.  C.  cfe  ff.  R.  R.  R.  Co., 
^  i<i.  620 ;  Thurberv.  H.  B.  M.  cfe  R  R.  R.  Co.,  60  id.  326.) 
-*^h.ere  was  some  conflict  of  evidence  in  relation  to  the  circum- 
sta^ees  under  which  the  plaintiff  got  on  to  the  car,  but  the  find- 
ing >^a8  permitted  by  it,  that  the  plaintiff,  as  he  had  done  on 
one  Or  more  occasions  before,  appeared  at  the  switch,  turned 
it  to  enable  the  car  to  go  from  Court  into  Kelson  street,  that 
hfi  di^  so  by  the  request  of  the  conductor,  who  told  him  to  do 
it  ati^j  gg^  oj^  tijQ  ^j. .  |;}jat  the  plaintiff  did  so  with  a  view  to 
^"t^Tiing  from  the  conductor  a  penny,  and  that  while  he  stood 
ou  tile  platform  waiting  for  it,  the  collision  occurred  which 
^^^^sed  the  injury.     The  plaintiff  says  he  did  not  see  the 
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wagon,  nor  did  he  look  to  see  if  any  wagon  was  coming.  The 
car  was  then  turning  on  its  way  into  Nelson  street.  He  took 
no  observation  to  see  whether  there  was  any  danger  to  come 
from  collision  of  the  car  with  anything  passing  on  the  street. 
As  matter  of  law,  it  cannot  be  said  that  he  was  required  to 
apprehend  that  there  might  be  an  occurrence  of  that  character, 
or  that  he  might  be  subject  to  such  a  cause  of  danger.  So 
that  the  failure  to  look  for  approaching  vehicles  on  the  street 
was  not  necessarily  negligence  on  his  part.  The  fact  that  a 
passenger  on  a  street  car  stands  upon  the  outer  platform  when 
there  is  opportunity  to  take  a  seat  in  the  car,  might,  in  an 
action  against  the  railroad  company  to  recover  damages  as  for  its 
negligence  under  ordinary  circumstances,  constitute  a  defense. 
{Clark  V.  Eiffhth  Ave.  li.  li.  Co.,  36  N.  Y.  135.)  But  that 
may  not  be  so  when  the  action  is  against  another  party,  as  the 
defendant  in  such  case  cannot  assert  as  a  defense  the  mere  duty 
of  the  passenger  in  his  relation  as  such  to  the  railroad  com- 
pany. We  think  the  question  of  contributory  negligence  of 
the  plaintiff  was  for  the  jury.  And  they  were  permitted  upon 
the  evidence  to  find  that  the  negligence  of  the  defendant  was 
the  sole  cause  of  the  injury.  The  motion  for  nonsuit  was, 
therefore,  properly  denied,  unless,  as  suggested  by  the  defend- 
ant's counsel,  the  plaintiff  was  chargeable  with  such  negligence 
by  force  of  the  statute,  which  provides  that  no  minor  child 
not  being  a  passenger,  shall  be  allowed  upon  the  platform  or 
steps  of  any  street  car,  and  that  it  shall  be  the  duty  of  con- 
stables, etc.,  to  arrest  any  child  violating  such  provision,  who 
upon  conviction,  shall  be  punished  by  fine  not  exceeding  five 
dollars  for  the  offense.  (Laws  of  1880,  chap.  585.)  While  the 
violation  of  such  statute  maybe  proved  as  a  fact  for  considera- 
tion by  the  jury,  such  violation  does  not  for  all  purposes  neces- 
sarily establish  negligence.  {Knupfle  v.  Knickerbocker  Ice  Co.^ 
84  N.  Y.  488.)  The  getting  upon  the  car  was  not  the  immedi- 
ate cause  of  the  plaintiff's  injury,  and  assuming  that  the  plaint- 
iff violated  the  statute,  he  was  not  for  that  reason  denied  the 
right  to  assert  the  defendant's  negligence  as  the  cause  of  the 
injury  and  charge  it  with  liability  as  the  consequence.     {Car^ 
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roU  V.  Staten  Island  JS.  R.  Co.,  58  N.  Y.  126 ;  Platz  v.  City 
of  Cohoes^  89  id.  220.)  In  this  case,  the  finding  was  warranted 
that  the  plaintiff  got  on  to  the  car,  not  as  a  passenger,  but 
temporarily,  by  the  invitation  of  the  conductor. 

None  of  the  defendant's  exceptions  were  well  taken. 

The  judgment  should  be  afiinned. 

All  concur,  except  Potter,  J.,  dissenting  and  Brown,  J., 
not  sitting. 

Judgment  affirmed. 


V 


114  m^ 


Amelia   Gall,   Respondent,  v.  Charles    F.   Gall  et  al., 

Appellants.  \^  'Z 

A  mutual  agreement  between  competent  parties  to  take  each  other  for  hus- 
band and  wife  constitutes  a  valid  marriage,  even  if  not  in  the  presence 
of  witnesses. 
^Qch  a  marriage  may  be  proved  by  showing  actual  cohabitation  as  husband 
*Q<i    vrife,  acknowledgment,  declarations,  conduct,  repute,   reception 
ftnaong  neighbors  and  relations,  etc. 
^^ro  it  appears  that  the  intercourse  was  illicit  at  first,  but  was  not  accom- 
P**^eci  by  any  of  the  evidences  of  marriage,  and  subsequently  it  assumed 
*  ^^^^^^Timonial  character  and  was  surrounded  by  the  evidences  of  a  valid 
'^'T^ge  above  named,  a  question  of  fact  is  presented  for  the  determina- 
«orx  of  a  jury. 
^^  I>irx*vi8ion  of  the  Revised  Statutes  (2  R.  S.  139,  §  6)  permitting  a  person 
wre«i^y  married  to  marry  again,  where  the  former  husband  or  wife  has 
JJ^^^i^ted  himself  or  herself  for  five  successive  years  without  being  known 
^  suich  person  to  be  living  during  that  lime,  and  declaring  the  second 
T^^'^^'^ge  to  be  void  only  from  the  time  its  nullity  shall  be  pronounced 
^  ^  court  of  competent  Jurisdiction,  is  based  upon  the  probability  that 
^^icih  case  the  absentee  is  dead,  and  is  designed  to  protect  the  person, 
,p^  *^^^»  in  good  faith,  acts  upon  the  statute. 

**»^re  fact  that  a  wife  has  absented  herself  for  five  years,  and  that  her 

^^^^and  has  not  heard  from  her  in  that  time,  does  not  justify  him  in 

Jr^^^^ying  again;  it  must  appear  that  he  acted  as  a  reasonable  man  desiring 

^j^  ^<^t  in  good  faith  would  have  acted  under  the  circumstances. 

^*"^.  therefore,  it  appeared  that  a  wife  left  her  husband  shortly  after 

^^*">^ge,  which  occurred  in  1865,  and  articles  of  separation  were  signed 

^^  ^iiem;  that  he  never  saw  her  afterward  and  believed  the  articles  of 

™^^^^ration  were  a  divorce;  that  he  heard  she  was  dead  in  1870;  that  he 

^^^^'^ed  again  in  1871;  that  his  former  wife  was  living  in  1878;  that  he 
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never,  except  on  one  occasion,  inquired  to  ascertain  where  she  was, 
although  he  continued  to  live  in  the  same  neighborhood  with  her  rela- 
tives and  was  acquainted  with  some  of  them;  that  he  told  his  second 
wife,  both  before  and  after  he  married  her,  that  his  former  wife  waa 
living,  but  that  he  had  a  divorce  from  her,  Tield,  the  evidence  jus- 
tified a  conclusion  that  the  man  in  marrying  again  did  not  act  in  good 
faith;  and  so  that  the  second  marriage  was  void. 

Where  a  court  has  received  improper  evidence  in  a  civil  action,  under 
objection  and  exception,  it  may  remedy  the  error  by  striking  out  the 
evidence  of  its  own  motion. 

Erben  v.  I/mllard  (19  N.  Y.  299);  People  v.  Smith  (104  id.  491)  distinguished. 

(Argued  March  14,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  13,  1887,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  verdict  of  a  jury,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  to  admeasure  dower.  The  plaintiff,  in 
her  complaint,  alleges  "  that  she  is  tlie  widow  of  Joseph  Gall, 
deceased."  The  denial  of  this  allegation  by  the  defendants, 
Charles  F.  Gall  and  others,  raised  the  only  material  issue  of 
fact  in  the  action. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  E,  Parsons  for  appellants.  To  bring  the  fact  that  Lena 
Pfeiffer  absented  herself  from  Jerman  for  more  than  five 
years,  within  the  statute,  all  that  was  required  was  good  faith 
on  Jerman's  part.  Good  faith  did  not  require  Jerman  to 
hunt  for  her.  {Jones  v.  Zoller,  29  Hun,  551,  554 ;  32  id.  280, 
283.)  The  fact  that  Jerman  did  marry  the  plaintiff  is  of 
itself  conclusive  of  his  good  faith.  The  presumption  is  that 
he  would  not  commit  a  crime.  (1  Greenleaf  on  Evidence, 
§  35 ;  Clayton  v.  Wardwell,  4  Comst.  230,  237 ;  Neslit  v. 
Nesbit^  3  Dem.  329.)  Jennan's  knowledge  that  Lena  was 
alive  was  a  fact,  and  this  fact  could  not  be  proved  by  the 
mere  declaration  of  Jerman  himself.  {GandolpJio  v.  Apple- 
ton,  40  N.  T.  533,  538-540 ;  Oa/rdner  v.  Barden,  34  id.  433, 
438;  Paige  v.  Cagwin,  7  Hill,  361,  368;  PhilUps  v. 
Thompson,  1   Johns.  Ch.  131,  139;   Benjam^in  v.  Sraith, 
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l^^end.  332,  336;  Woodward  v.  Paine,  15  Johns.  493; 

w   ^oins  V.  People^  4  Hun,  540,  543.)     The  intent  or  belief 

th     ^^  which  plaintiff  left  Jerman,  in  1875,  was  no  part  of 

fQ^     '^es  gestcB  of  her  marriage  to  him  in  1871,  and  did  not 

ri^^^  the  motive  of  any  act  of  his  or  her  inducing  that  mar- 

/^^^^    The  naked  fact  that  she  left  him  in  1875  proves  noth- 

Vk     ^nd  is  wholly  immaterial,  and  the  alleged  belief  that 

^^^enced    that  act  cannot    be  said  to  be  more  material 

\bSin   the    act    itself.     {Brown    v.    Champlin,    66    N.   Y. 

214,  221;    McCormack  v.  Perry^  47  Hun,  71,  74;   Nick- 

ds  V.  K.  I.    0.    Co,,  56  N.   Y.   618;    Schultz  v.   T.  A. 

li.  Co,,  89  id.  242,  250 ;   Morgan  v.  Frees,  15  Barb.  352 ; 

Briggs  v.  Wheeler,  16  Hun,  583,  584;  Bums  v.   City  of 

Schenectady,  24  id.  10 ;  Marston  v.   Govld,  69  N.  Y.  220, 

228 ;  Church  v.  Howard,  79  id.  415,  421 ;  BiUeber  v.  Home 

Life  Ins.  Co,,  69  id.  256,  260  ;   VaUean  v.  Vatican,  6  Paige, 

207-209  ;  McCaOan  v.  Brooklyn  C  R.  R.  Co,,  48  Hun,  340 ; 

Stokes  V.  People,  53  N.  Y.  164,  176 ;   Harris  v.  Wilson, 

7  Wend.  57,  62 ;  Bush  v.  Hewitt,  4  N.  Y.  Leg.  Obser.  384 ; 

Moore  v.  Hitchcock,  4  Wend.  292 ;  Paige  v.  Cagwin,  7  Hill, 

361,  368,  369 ;  Gardner  v.  Ba/rdea,  34  N.  Y.  433,  438 ; 

Ganddfo  v.  Appleton,  40  id.  533,  538,  539,  540 ;  HUl  v. 

Burger,  3  Bradf .  454 ;  2  E.  S.  143,  §  30 ;  Badger  v.  Badger, 

88  N.  Y.  546,  556,  558 ;    Van  Tuyl  v.  Van  Tuyl,  57  Barb. 

241;  0  Paige,  614;  Meichum  v.  State,  11  Ga.  615;  Starkie 

on  Ev.  [8th  Am.  ed.]  89 ;    Clayton  v.    WardeU,  4  N.  Y. 

2S0 ;  Jewell  v.  Jewell,  1  How.  [U.  S.]  219,  230 ;  Montgomery 

V.  Montgomery,  3  Barb.  Ch.  132 ;  Abb.  Tr.  Ev.  81,  82,  §  19 ; 

In  re  Taylor,  9  Paige,  611,  616 ;  Shedden  v.  Patrick,  30 

L  J.  P.  M.  &  D.  217-223 ;  Erhen  v.  LoriUard,  19  N.  Y.  299, 

^02,  303;  Anderson  v.  R.  W.  <&  0.  R,  R.  Co.,  54  id.  334, 

341 ;  a  Sullivan  v.  Roberts,  39  K  Y.  Supr.  Ct.  360 ;  Waldele 

N.  F.  r,  a  dk  H.  R.  R.  R.  Co.,  95  N.  Y.  274,  280 ;  17  Abb. 

^.C.502.) 

^.  Simis,  Jr.,  for   respondent.     Proof   of   matrimonial 
cohabitation,  declaration  of  the  parties  and  reputation  that 
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they  are  man  and  wife,  is  sufficient  upon  which  to  found  a 
a  presumption  of  marriage.  The  courts  of  this  state  have  gone 
very  far  in  indulging  such  a  presumption  from  cohabitation 
and  reputation.  {Betdnger  v.  Chapman^  88  N.  Y.  499 ; 
Badger  v.  Badger^  Id.  546, 254 ;  O^Gara  v.  EUenlohr^  38  id. 
296  ;  Hynes  v.  McDermott,  91  id.  451,  457,  459  ;  FentoriY. 
Reed,  4  Johns.  52 ;  Piers  v.  Piers,  2  H.  of  L.  Cas.  331 ; 
De  TJuyren  v.  AUorney-Oeneraly  L.  R.,  1  App.  Cas.  686 ;  Rose 
V.  Clark,  8  Paige,  572 ;  Starr  v.  Peck,  1  Hill,  270 ;  Jackson  v. 
Claw,  18  Johns.  346 ;  CanjoUe  v.  Ferrie,  23  N.  Y.  554 ;  Ver- 
milyea  v.  Palmer,  52  id.  476.)  As  between  Jerman  and 
Lena  Pfeiffer,  the  former's  subsequent  marriage  to  plaintiff  is 
voidable ;  as  between  the  plaintiff  and  Jerman  their  marriage 
is  void.  (2  R.  S.  138,  §§5,  6 ;  Einzey  v.  Kimey,  7  Daly, 
461,  463;  O'Oara  v.  Eisenlohr,  38  N.  Y.  301 ;  Downs  v. 
iT.  r.  C.  R.  R,  Co.,  56  id.  664.)  "  Reputation,"  in  its  appK- 
cation  to  the  fact  of  marriage,  is  more  than  mere  hearsay ;  it 
involves  and  is  made  up  of  social  conduct  and  recognition, 
giving  character  to  an  admitted  and  unconcealed  cohabitation. 
{Badger  v.  Badger,  88  N.  Y.  556.)  Plaintiff  had  a  right  to 
rely  upon  Jerman's  representation  that  he  had  been  divorced. 
{Blossom  V.  Barrett,  37  N.  Y.  436 ;  Courtland  v.  Herkimer 
Co.,  44  id.  22.)  Plaintiff's  marriage  to  Jerman  being  a  nullity, 
her  failure  to  disclose  the  marriage  to  Mr.  Gall  would  not  be  a 
fraud  to  vitiate  her  marriage  contract  with  him.  (1  Bishop  on 
Mar.  and  D.  §  176.) 

Vann,  J.  By  this  action,  the  plaintiff  alleging  that  she  was 
the  lawful  wife  of  one  Joseph  Gall,  deceased,  sought  to  recover 
dower  in  the  lands  of  which  he  died  seized.  As  she  made  no 
effort  to  prove  a  ceremonial  marriage  between  herself  and 
Mr.  Gall,  the  decision  of  the  issue  turned  primarily  upon  the 
inference  to  be  drawn  from  certain  acts  and  declarations 
of  the  parties  and  their  marital  reputation  among  their 
acquaintances. 

The  competency  of  the  plaintiff  to  contract  marriage  with 
Mr.  Gall  was  questioned  upon  the  ground  that  she  had  been 
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previously  married  to  one  John  Jerman,  who  was  still  living, 
imdivorced,  at  the  time  of  the  trial.  It  was  conceded  that  she 
had  no  right  to  marry  Mr.  Gall,  provided  her  marriage  to 
Mr.  Jerman  was  valid.  This  depended  upon  the  competency 
of  Jerman  to  marry,  as  he  had  a  living  wife,  Helena,  from 
whom  he  had  not  been  divorced*  at  the  time  he  married  the 
plaintiff.  The  competency  of  Jerman  to  marry  the  plaintiff 
rested  upon  that  provision  of  the  Kevised  Statutes  which 
permits  a  man,  already  married,  to  marry  again,  provided  his 
fonner  wife  shall  have  absented  herself  for  the  space  of  five 
successivo  years  without  being  known  to  him  to  be  living 
during  that  period.     (3  E.  S.  [7th  ed.]  2332,  §  6.) 

Thus  upon  the  trial  there  arose  three  questions  of  fact, 
which  were  submitted  to  a  jury  for  decision  in  the  folloXdng 
form: 

1.  Did  Helena  Jerman,  the  first  wife  of  John  Jerman, 
absent  herself  for  the  space  of  five  years  prior  to  the  marriage 
of  Jerman  to  the  plaintiff,  within  the  meaning  of  the  statute 
upon  that  subject  ? 

2.  Was  said  Helena  Jerman  known  to  John  Jerman  to 
be  living  during  the  period  of  five  years  immediately  preced- 
ing his  marriage  to  the  plaintiff  ? 

3.  Did  the  plaintiff  and  Joseph  Gall,  deceased,  at  any  time 
between  the  month  of  February,  1883,  and  the  decease  of  said 
Gall  intermarry? 

The  jury  after  answering  the  first  question  in  the  negative, 
and  the  second  and  third  in  the  aflirmative,  found  a  general 
verdict  for  the  plaintiff. 

The  first  question  presented  for  decision  is  whether,  within 
the  rules  governing  appeals  to  this  court,  there  was  sufficient 
evidence  to  support  the  findings  of  the  jury.  The  determina- 
tion of  this  question  requires  a  somewhat  extended  examina- 
tion of  the  facts  as  the  jury  may  be  presumed  to  have  found 
them. 

Joseph  Gall  died  May  22,  1886,  in  the  eighty-second  year 
of  his  age.  He  married  in  early  life,  and  his  wife,  after  living 
SiOKEM  —Vol.  LXIX-     15 
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with  him  for  many  years,  died  on  the  23d  of  February,  1883, 
leaving  no  children.  Tlie  plaintiff,  under  the  name  of  Amelia 
Stieb,  was  employed  in  the  family  a&  an  ordinary  servant 
from  1877  until  the  death  of  Mrs.  Gall,  and  after  that  event 
she  continued  to  serve  Mr.  Gall  for  a  time  in  the  same  capacity 
at  his  residence,  No.  4  Eutherford  place,  in  the  city  of  New 
York.  During  this  period  the  outward  relations,  at  least, 
between  Mr.  Gall  and  the  plaintiff  were  simply  those  of 
master  and  servant.  She  cooked  his  meals  and  kept  his  house, 
but  did  not  sit  at  his  table  nor,  apparently,  have  rfiy  unusual 
privilege.  During  the  si)ring  or  summer  of  1883,  however,  a 
criminal  intimacy  sprang  up  between  them,  and  in  the  fall, 
believing  that  she  was  pregnant  by  him,  he  requested  liis 
physician  to  make  a  physical  examination,  which  resulted  in 
the  discovery  that  she  was  with  child.  He  thereupon  gave 
up  his  estabUshment  at  No.  4:  Rutherford  place  and  took 
rooms  at  tlie  Westminster  Hotel,  while  she  removed  to  a  tene- 
ment-house where  he  supported  her  and  furnished  her  with  a 
servant.  In  February,  188-1,  the  plaintiff  was  delivered  of  a 
daughter,  of  whom  he  acknowledged  in  many  ways  that  he 
was  the  father.  In  May,  1884,  he  moved  her  to  a  house  in 
Brooklyn,  recently  purchased  by  him  for  the  purpose,  where 
she  lived  with  her  mother,  brother  and  sister,  all  supported 
by  liim. 

He  stated  at  the  time,  to  one  person,  that  he  bought  this 
house  for  his  wife  and  child,  and  to  another  that  he  bought  it 
for  his  family.  Previously  he  had  called  plaintiff's  mother 
"  Mrs.  Stieb,"  but  after  this  he  habitually  called  her  "  mother," 
and  once  told  her  that  the  plaintiff  was  his  wife.  In  May, 
188:t,  he  went  to  Europe,  returning  in  July,  when  he  resumed 
his  rooms  at  the  Westminster,  and  thereafter,  until  March, 
1886,  he  visited  the  plaintiff  at  the  house  in  Brooklyn  from 
one  to  tlu'ee  times  a  week,  generally  remaining  over  night,  and 
usually  from  Saturday  evening  until  Monday  morning.  They 
occupied  the  same  bed,  ate  at  the  same  table,  and  all  of  their 
apparent  relations  were  those  of  husband  and  wife. 

From  the  time  the  plaintiff  began  to  live  in  the  Brooklyn 
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j^  ^ 

*^Use  until  the  date  of  his  death,  he  treated  her  in  that  locality 

K .  his  wife,  and  she  was  reputed  in  that  neighborhood  to  be 
^  ^ife.     He  introduced  her  as  such  to  the  neighbors ;  spoke 

^  \ier  and  of  her  to  servants  and  others  having  business  in  the 
house  as  his  wife ;  referred  mechanics  to  "  Mrs.  Gall "  for 
further  particulars  in  making  repairs  that  he  had  ordered ; 
directed  plumbers  to  do  whatever  his  w^if  e  ordered  and  said  that 
lie  would  pay  for  it ;  and  said  to  plaintiff's  sister  and  her  hus- 
band, as  he  gave  them  a  present  on  their  wedding  anniversary, 
"this  is  a  small  present  from  myself  and  wife."  On  one 
occasion  Mr.  Gall,  the  plaintiff,  and  the  child  were  at  Rocka- 
way  Beach,  and  as  he  was  dancing  around  with  the  child  the 
people  were  making  remarks  about  it,  and  asked  him  whether 
that  was  his  child,  when  he  answered  "yes,  that  is  my  child 
and  there  is  my  wife."  A  few  months  before  his  death  he  said 
to  his  partner  in  business  that  he  was  not  going  to  Europe 
that  year  because  he  expected  an  increase  in  the  family,  and, 
on  being  asked  if  he  was  actually  married  to  the  plaintiff,  said 
that  he  had  taken  legal  advice  on  tlie -matter  and  that  accord- 
^^^g  to  the  laws  of  the  state  of  New  York  he  was  married  to 
her.  When  urged,  on  the  same  occasion,  to  have  a  ceremony 
I^rformed  for  the  sake  of  the  children,  "  one  living,  one  com- 
^^g>"  he  said  that  he  did  not  care  to  make  his  private  affairs 
Public,  In  March  or  April,  1886,  he  left  his  rooms  at  the 
^^otel  and  moved  his  furniture  to  the  house  in  Brooklyn,  stating 

tiiat  he  went  there  to  reside  permanently  and  thenceforward 

^'6  did  reside  there  until  his  death. 
^^  Was  conceded  that  while  Mr.  Gall  was  at  the  Westminster 

iotel  he  lived  by  himself  without  any  relations  to  the  jolaintiff 

^J*  her  family,  so  far  as  his  life  there  was  concerned. 
"^is  old  acquaintances,  many  of  them  persons  of  position, 

^Ppo^d  that  he  was  a  widower.     Aside  from  his  business 
P^^iier  he  does  not  appear  to  have  told  any  of  tliein  that  the 

>p^tv\iff  was  his  wife.     Only  one  other  of  his  old  friends, 

Vy^^ever,  seems  to  have  know^n  that  he  colial)ited  wdth  her, 

^^d  he  said  nothing  to  hira  upon  the  subject,  although  he  was 

file  physician  employed  by  Mr.  Gall  to  attend  the  plaintiff 
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upon  the  birth  of  the  child.  To  a  few  of  his  old  acquaint- 
ances, who  did  not  know  of  his  intimacy  with  her  or  that  he 
had  had  a  child  by  her,  he  spoke  of  the  plaintiflE  as  his  cook 
or  his  housekeeper.  He  did  not  take  her  to  see  his  relatives 
or  old  friends  or  to  the  places  which  ho  frequented.  On  one 
occasion  when  joked  about  getting  married  again,  he  said  that 
he  would  not  marry  the  best  woman  who  ever  trod  in  shoe- 
leather  ;  and  on  another,  that  he  would  not  marry  the  best 
girl  that  ever  lived.  To  one  person  he  said  that  he  was  a 
married  man,  but  his  wife  was  dead ;  and  to  another,  about 
six  weeks  before  his  death,  that  he  should  never  marry  again. 
He  made  other  declarations  of  like  character,  but  none  of  the 
persons  to  whom  these  statements  were  made  appear  to  have 
known  of  the  plaintiffs  existence. 

Prior  to  leaving  Rutherford  Place  on  the  1st  of  January, 
1884,  the  plaintiff  disclaimed  being  Mrs.  Gall.  She  did  not 
attend  the  fnneral  of  Mr.  Gall,  but  she  was  advised  not  to  on 
account  of  her  condition,  being  that  of  advanced  pregnancy. 
The  second  child,  also-  a  daughter,  was  bom  in  July,  1886, 
about  two  months  after  the  death  of  Mr.  Gall,  who,  before  he 
died,  said  that  he  was  the  father  of  the  unborn  child. 

In  October,  1882,  Charles  Funckenstien,  a  nephew  of 
Mr.  Gall,  came  from  California  at  his  request,  to  live  with 
him.  In  April,  1883,  by  due  course  of  procedure,  the  name 
of  Mr.  Funckenstien  was  changed,  at  his  uncle's  desire, 
to  Charles  F.  Gall,  and  thereafter  he  was  known  as  the 
adopted  son  of  Joseph  Gall,  April  3,  1883,  Mr.  Gall  made 
his  will,  in  which  hetiirected  that  his  body  should  be  buried 
by  the  side  of  his  beloved  wife  Elizabeth  Ann,  and  after 
making  certain  bequests,  gave  all  the  rest  of  his  property  to 
his  nephew  Charles  Funckenstien.  April  28,  1884,  by  a 
codicil  to  said  will,  he  bequeathed  $1,000  to  "  Amelia  Stieb, 
servant  of  my  late  wife,"  and  $5,000  "  to  the  child  of  said 
Amelia,  Betsey  A.  G^ll,  now  of  the  age  of  two  months." 

In  August,  1871,  the  plaintiff  was  married  to  John  Jerman, 
knowing  that  he  had  been  married  before,  but  believing  that 
he  was  divorced.      She  lived  with  him  until  1875,  when, 
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learning  that  he  had  not  been  divorced,  she  left  him.     Jer- 
Daan  was  married  to  Helena  Pfeiffer  on  October  28,  1865, 
and  lived  with  her  about  two  weeks,  when  she  left  him.     Six 
months  later  he  found  her  in  a  house  of  assignation,  and 
shortly  afterward  they  met  at  the  oflSce  of  a  lawyer,  who  pre- 
pay articles  of  separation  which  they  signed  in  the  presence 
^f  witnesses  and  each  took  a  copy.     He  never  saw  her  again, 
'^^t  believed  that  the  articles  of  separation  were  a  divorce, 
"fe  1870  he  heard  that  she  was  dead.     In  fact  she  was  living 
^iato  as  1873,  two  years  after  his  marriage  to  the  plaintiff, 
^fid  Tv^fis  seen  during  that  year  in  Indianapolis  and  Xew  York. 
oiie  vr-fiis  also  seen  in  New  York  in  1866,  about  one  year  after 
the    separation,  but,  except  as  mentioned,  she  seems  to  have 
"disfi,-ppeared  entirely  out  of  her  former  family  relations." 
She     1^  a  loose  life  and  waiidered   from   place  to  place. 
Jerm.tj,n  never  inquired  to  find  out  where  she  was,  except  on 
one  ^>c*casion,  when  he  asked  an  acquaintance,  who  said  that 
he  ^id  not  know  anything  about  it.     He  continued  to  live  in 
tha  sa.ine  neighborhood  as  when  he  married  Helena  and  knew 
her  brothers  and  sisters,  her  aunt  and  cousin  and  others  of  her 
r^^tions,  and  where  some  of  them  lived.     He  heard  once  that 
^^^  family  had  moved  west,  but  made  no  effort  to  find  out 
ft^out  them  or  about  her.     He  told  the  plaintiff,  both  before 
and  after  he  married  her,  that  Helena  was  living,  but  that  he 
^^  a  divorce  from  her.     There  was  some  conflict  in  the  evi- 
d^nce.     The  plaintiff  and  some  of  her  witnesses  were  some- 
^^t  discredited,  but  as  all  questions  of  credibility  were  exclu- 
ftV^e^y  for  the  jury,  they  were  warranted  in  finding  the  facts 
^  already  stated. 

Did  these  facts  authorize  the  jury  to  draw  the  final  infer- 
ences necessary  to  uphold  their  verdict  ? 

The  cohabitation,  apparently  decent  and  orderly,  of  two 

persons  opposite  in  sex,  raises  a  presumption  of  more  or  less 

strength  that  they  have  been  duly  married.     While  such 

cohabitation  does  not  constitute  marriage,  it  tends  to  prove 

that  a  marriage  contract  has  been  entered  into  by  the  parties. 

Where,  however,  the  cohabitation  is  illicit  in  its  origin,  the 
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presumption  is  that  it  so  continues  until  a  change  in  its  char- 
acter is  shown  by  acts  and  circumstances  strongly  indicating 
that  the  connection  has  become  matrimonial.  It  is  sufficient 
if  the  acts  and  declarations  of  the  parties,  their  reputation  as 
married  people  and  the  circumstances  surrounding  them  in 
their  daily  lives,  naturally  lead  to  the  conclusion  that,  although 
they  began  to  live  together  as  man  and  mistress,  they  finally 
agreed  to  live  together  as  husband  and  wife.  {Cavjolle  v. 
Ferric,  23  N.  Y.  90;  O'Gara  v.  Eisenloher,  38  id.  296; 
Badger  v.  Badger^  88  id.  546,  554 ;  Ilynea  v.  McDermotty 
91  id.  451,  457.) 

A  present  agreement  between  competent  parties  to  take 
eacli  other  for  husband  and  wife  constitutes  a  valid  marriage, 
even  if  not  in  the  presence  of  witnesses.  {Clayton  v.  WardeU^ 
4  X.  Y.  230 ;  Ca ujolle  v.  Ferriej  suj)ra  /  Brinkley  v.  Brinkley 
50  id.  184,  197.)  Such  amarrijige  may  be  proved  by  showing 
actual  cohabitation  as  husband  and  wife,  acknowledgment, 
declarations,  conduct,  repute,  reception  among  neighbors  and 
relations  and  the  like.  And  where  the  intercourse  was  illict 
at  first,  but  was  not  then  accompanied  by  any  of  the  evidences 
of  marriage,  and  subsequently  it  assumes  a  matrimonal 
character,  and  is  surrounded  by  the  evidences  of  a  valid 
marriage  above  named,  a  question  of  fact  arises  for  the  determ- 
ination of  the  jury.  They  are  to  weigh  the  presumption 
arising  from  the  meretricious  character  of  the  connection  in 
its  origin  with  the  presumption  arising  from  the  subsequent 
acknowledgment,  declarations,  repute,  etc.,  and  decide  whether 
all  of  the  circumstunces  taken  together  are  sufficient  evidence 
of  marriage. 

The  application  of  these  principles  to  the  facts  of  this  case 
leaves  no  doubt  that  the  jury  was  warranted  in  finding  that 
the  plaintiff  and  Mr.  Gall  were  married.  The  only  evidence 
of  the  time  when  their  intercourse  began  is  the  pregnancy  of 
the  plaintiff,  discovered  in  August  or  September,  1883.  They 
were  not  then  living  together  as  husband  and  wife,  but  as 
master  and  servant.  She  did  not  sit  at  his  table  nor,  so  far  as 
was  known,  sleep  in  his  bed.     They  had  not  held  themselves 
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out  as  married,  nor  made  any  acknowledgment  or  declaration 
upon  the  subject.  Neither, their  conduct  nor  reputation  in  any 
way  indicated  a  married  relation.  The  connection  was  purely 
licentious,  and  its  only  effect  was  to  destroy  the  presumption 
of  innocence  when  they  began  to  openly  cohabit. 

Contrast  this  state  of  affairs  with  that  which  existed  just 

before  the  death  of  Mr.  Gall.     Thej  were  then  openly  living 

together  as  husband  and  wife,  and  were  recognized  as  such  by 

the  niothei',  brotlier  and  sisters  of  the  plaintiff,  by  the  physician, 

the  neighbors  and  by  all  who  had  either  social  or  business 

relations  with  theuL     A  child  had  been  bom  to  them,  who 

bore  his  name,  at  whose  baptism  he  was  present,  and  whom  in 

every  way  he  acknowledged  as  his  daughter.     Neither  of  them 

had  any  home  other  tlian  tliat  where  they  02)enly  lived  together 

^th  their  child  as  a  family.     He  called  her  his  vrife  in  the 

i>resence  of  others,  said  she  was  his  wife  in  her  absence  and 

^Jd  Lis  old  partner  in  business  that  according  to  law  they 

^Gr^  married.     He  volunteered  to  acknowledge  both  wife  and 

chil  j^  when  there  was  no  occasion  to  say  anything  to  save 

appearances.     All  of   the  circumstances  surrounding  them 

^^cJcid  to  show  that  they  were  married.     One  fact  which 

*^^oted  him  only,  and  hence  was  immaterial,  was  inconsistent 

^^tlx  the  presumption  of  marriage.     He  passed  as  unmarried 

^^tlx  hig  old  friends  and  acquaintances,  possibly  because  he  did 

not  -^nsh  them  to  know  that  lie  had  married  his  cook.     But  it 

^**^  lield  in  Badger  v.  Badger  {8upra\  that  evidence  of  divided 

^^pdte  must  be  confined  to  those  who  have  knowledge  of  the 

^^Ua,bitation,  and  that  proof  that  a  man  was  reputed  to  be 

^^^^arried,  given  by  his  friends,  who  knew  nothing  of  the 

P^t;^4ive  wife  or  of  the  fact  of  cohabitation,  was  mere  hearsay. 

^^^  reputation  of  Mr.  Gall  at  the  Westminster  Hotel,  there- 

^^*^,  did  not  tend  to  explain  the  character  of  his  cohabitation 

'^tli  the  plaintiff. 

.     1*lie  competency  of  the  plaintiff  to  marry  Mr.  Gall  is  an 

^^X^rtant  question,  depending  upon  the  competency  of  Jer- 

^^^,  her  first  husband,  to  marry  her,  as  he  had  a  living  wife. 

^  *^e  statute  covering  the  subject  is  as  follows,  viz. :  "  If  any 
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person  whose  hufiband  or  wife  shall  have  absented  himself 
or  herself  for  the  space  of  five  successive  years,  without  being 
known  to  such  person  to  be  Hving  during  that  time,  shall 
marry  during  the  lifetime  of  such  absent  husband  or  wife,  the 
marriage  shall  be  void  only  from  the  time  that  its  nullity  shall 
be  pronounced  by  a  court  of  competent  authority." 

Assuming  that  the  declaration  of  Jerman  that  his  first  wife 
was  ahve  was  incompetent  evidence  to  establish  the  fact  that 
slie  was  not  known  to  him  to  be  living  during  the  statutory 
period,  still,  as  no  objection  was  made,  it  was  not  error  to 
receive  it.  The  defendants,  however,  insist  that  there  was  no 
other  evidence  upon  the  subject,  and  that  a  verdict  resting  only 
upon  incompetent  evidence,  even  if  received  without  objection, 
should  not  stand.  But,  as  Jerman's  first  wife  was,  in  fact,  alive 
at  the  time  that  he  married  the  plaintiff,  tlie  question  of  fact 
still  remained  whether  he  acted  in  good  faith  in  contracting  a 
second  marriage.  The  section  quoted  seems  to  be  based  upon 
the  probability  that  the  absentee  is  dead,  and  is  apparently 
designed  to  protect  the  person  who,  in  good  faith,  acts  upon  the 
statute,  from  evil  results  if  the  absentee  is  actually  living. 
The  first  marriage  is  suspended,  or,  as  was  held  in  Griffin  v. 
Baiika  (24  How.  213),  it  is  "  placed  in  abeyance,"  but  it  is  not 
reinstated  by  the  return  of  the  absentee,  because  the  second 
marriage  becomes  void  only  from  the  time  that  it  is  so  declared 
by  a  competent  court.  Otherwise  both  marriages  would  be  in 
force  at  the  same  time  and,  to  tliis  extent,  polygamy  would 
be  sanctioned  by  law.  The  first  marriage  ceases  to  be  binding 
imtil  one  of  the  three  parties  to  the  two  marriages  procures  a 
decree  pronouncing  the  second  marriage  void.  (3  R.  S.  [6tli 
ed.]  142,  §§  36,  37;  Code  of  Civ.  Pro.  §  1745.)  A  statute 
with  such  possibilities  should  be  so  construed  as  to  promote 
good  order,  and  the  person  avaihng  himself  of  its  privilege 
should  be  required  to  act  in  perfect  good  faith.  (Jones  v. 
Zoller,  32  Hun,  280,  282 ;  Cropaey  v.  McKinney,  30  Barb.  47 ; 
McCa/rtee  v.  Camd^  1  Barb.  Ch.  455,  464.)  He  decides  the 
question  as  to  his  right  to  remarry  for  himself,  without  appli- 
cation to  any  court  or  public  authority.    The  whole  responsi- 
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bility  rests  upon  liim.  He  cannot  shut  his  eyes  and  ears  and 
justify  a  second  marriage  because  for  five  years  he  did  not  hear 
of  his  wife.  Did  he  try  to  hear  of  her  ?  Did  he  honestly 
believe  she  was  dead  ?  Did  he  make  inquiry  ?  Were  the  cir- 
cumstances such  tliat  a  reasonable  man,  honestly  desiring  to 
learn  the  truth,  would  have  made  inquiry  ?  Was  he  excused 
from  inquiring  by  a  false  report  of  her  death  ?  Questions  of 
this  character  are  involved  in  the  ultimate  question  of  good 
faith,  which  is  necessarily  for  the  jury,  as  it  depends  upon  the 
inferences  to  be  drawn  from  a  great  many  circumstances. 

In  this  case  it  was  their  duty  to  determine  whether  Jerman, 
in  deciding  tliat  he  had  the  right,  relying  upon  the  statute,  to 
marry  again,  acted  as  a  reasonable  man,  desiring  to  act  in  good 
faith,  would  have  acted  under  the  same  circumstances. 
Whether  he  relied  upon  his  supposed  divorce,  or  upon  the 
report  that  his  wife  was  dead,  instead  of  upon  the  statute,  was 
for  the  jury  to  say.  They  were  also  to  consider  his  opportunity 
for  making  inquiries  and  the  effect  of  his  omission  to  do  so. 
The  facts  warranted  their  conclusion  that  he  did  not  act  in 
good  faith,  and  hence  that  his  marriage  to  the  plaintiff  was 
void. 

We  have  examined  the  exceptions  relating  to  evidence  and 
find  but  one  that  requires  attention.  The  court  received  in 
evidence,  against  objection  and  exceptioi^  the  inscription 
"  J.  G.  to  A.  S."  upon  a  ring  proved  to  have  been  worn  by 
the  plaintiff  in  the  spring  of  1 883,  but  which  the  testimony 
did  not  connect  with  Mr.  Gall.  The  court,  of  its  own  motion, 
struck  the  evidence  out  and  excluded  the  ring.  We  do  not 
think  this  was  error.  The  evidence  was  stricken  out  immedi- 
ately after  it  was  received  and  before  it  had  had  time  to  pro- 
duce any  permanent  impression  upon  the  minds  of  the  jury. 
Even  when  great  care  is  used  upon  a  trial,  incompetent  evi- 
dence will  occasionally  creep  in.  A  witness  may  make  a  vol- 
^tary  statement,  or  an  answer  that  is  not  responsive,  or  the 
trial  judge  may  admit  something  the  exact  bearing  of  which 
"6  fails  at  the  moment  to  perceive.  Cannot  this  be  remedied 
SicKELS  —Vol.  LXIX.    16 
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by  striking  it  out  ?  Must  the  court  stop  in  the  midst  of  a  long 
trial  and  discharge  the  jury 'because  it  is  possible  that  the 
jurors,  in  violation  of  their  duty,  may  give  heed  to  e\ddence 
which  is  no  longer  in  the  case,  but  wliich  was  promptly  struck 
out  in  their  presence  ?  Such  a  rule  would  seriously  impede 
public  business  and  lead  to  needless  multiphcation  of  trials.  It 
would  be  opj)osed  to  the  modern  tendency  both  of  legislation 
and  judicial  decisions.  {Plainer  v.  Plainer,  78  N.  Y.  00 ; 
Pontius  V.  People,  82  id.  339.) 

"We  are  referred  to  iLrhen  v.  Lorillard  (19  IS".  Y.  299),  but 
in  that  case  the  incompetent  *  evidence  was  not  struck  out, 
although  the  judge  in  charging  the  jury  told  them  to  pay  no 
attention  to  it.  In  People  v.  Smith  (104  N.  Y.  491),  a  capital 
case,  the  danger  of  prejudice  to  the  defendant  was  much 
greater  than  it  was  in  the  case  under  consideration.  While  it 
is  the  better  practice,  in  addition,  to  striking  out  the  evidence, 
to  carefully  instruct  the  jury  to  disregard  it,  still  as  no  request 
was  made  that  this  should  be  done,  the  defendant  cannot  pre- 
dicate eri'or  upon  that  omission. 

The  judgment  should  be  affirmed. 

All  concur,  except  IIaight  and  Parker,  JJ.,  dissenting, 
and  Brown,  J.,  not  voting. 

Judgment  affinned. 


The   Town  of   Solon,  Appellant,  v.  The  Williamsburgh 
Savings  Bank,  Respondent. 

U4   }^  In  the  petition  presented  to  the  county  judge  in  proceedings  to  bond  a  town 

|U1--J  under  the  town  bonding  act  of   1869  (Chap.  907,  Laws  of  1869),  the 

llM  47»  petitioners  described  themselves  as  "  representing  a  majority  of  the  tax 

i«  ^  payers  of  the  town."    The  afladavit  of  verification  attached  to  the  petition 

~  stated  that  *'  the  persons  signing  said  petition  are  a  majority  of  the  tax- 

140  866  payers."    In  an  action  by  the  town  to  have  bonds  of  the  town,  issued  by 

the  commissioners  appointed  in  said  proceedings,  adjudged  void,  and  that 

tliey  be  delivered  up  and  canceled,  Iteld,  that  the  word  "representing" 

did  not  necessarily  import  that  the  majority  did  not  themselves  sign,  but 

did  it  through  agents  representing  such  taxpayers;  that  it  might  be 

treated  as  having  reference  to  the  term  "  majority,"  not  to  the  persons 
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constituting  it;  and,  as  it  appears  that  the  word  was  used  in  various 
places  in  the  act  in  that  sense,  this  was  a  legislative  interpretation  of  it 
for  the  purposes  of  the  act;  and  so,  the  statement  was  to  be  considered  as 
^loclaring  that  the  subscribers  were  a  majority  of  the  taxpayers. 
*lie  attestation  clause  to  each  bond  stated  that  the  commissioners  "  have  set 
their  hands  and  seals  "  thereto.    Tlie  commissioners  signed  as  such,  and 
opposite  each  was  the  scroll  '*  [l.  s.] "    Held,  that  this  could  not  be  con- 
sidered as  a  seal;  but  that  the  omission  of  a  seal  did  not  defeat  the 
enforceable  validity  of  the  bonds;  at  least,  that  as  it  appeared  that  the 
commissioners  intended  to  properiy  and  effectually  execute  the  bonds, 
and  the  omission  was  by  misunderstanding,  mistake  or  inadvertence,  a 
tourt  of  equity  might  afford  relief  to  a  person  justly  entitled  to  the 
^nofit  of  the  instrument. 
^feoili^jxi  w^as  a  bona  fide  purchaser   for  a  valuable  consideration  of 
^e    l>onds  in  question.    When  they  came  to  its  hands  seals  had  been 
^fi^ocl,  covering  the  scrolls.     This  it  appeared  had  been  done  after 
^hcy   iiad  been  transferred  by  the  railroad  company,  to  whom  they 
^^'■^e      delivered  by  the  commissioners,  and  before  they  came  to  the 
^^^^<ifr*  of  defendant.    Held,  that,  conceding  the  presumption  was  that 
^^  s^i^-als  were  affixed  by  some  party  interested  and  that  the  burden  of 
P'^^o^  would  be  upon  the  one  seeking  to  enforce  the  bonds  to  explain  the 
alLor-.i^^iQn    ^ij^t  rule  was  not  applicable  in  an  equitable  action  to  have 
tho  st^^curity  canceled  because  of  the  alteration  when  it  appeared  defend- 
ant:  ^v^-as  in  no  sense  chargeable  with  inala  fides;  that  the  bonds  were  not 
^^^^^"i?s^3arily  invalidated  by  the  addition  of  the  seals,  treating  it  as  a  material 
sl^^r-^axtion,  and  it  could  not  be  presumed  that  the  alteration  was  fraudu- 
lentl^-  made;  and  that  upom  the  facts  appearing  it  did  not  entitle  plaintiff 
^  t.1^^  relief  sought. 
U  t^rr^,^  that  the  reference  in  the  attestation  clause  to  the  seals,  as  affixed 
^^^^>^  the  addition  of  the  scroll,  does  not  justify  an  inference  of  authority 
to  UTi^  holder  of  the  bonds  to  affix  the  requisite  seals. 
After  tilie  amount  of  bonds  authorized  was  issued  to  the  president  of  the  rail- 
TOaii    company,  he  surrendered  a  portion  of  them  to  the  commissioners, 
*^<1    they  in  place  thereof  delivered  to  him  a  like  amount  of  bonds  of 
l^-rjrer  denominations  and  made  payable  in  a  different  place,  of  which 
tliose  held  by  defendant  are  a  part.    The  returned  bonds  were  destroyed 
^y   the  commissioners.     Held^  that,  assuming  the  power  of  the  commis- 
sioners to  issue  bonds  was  exhausted  with  the  original  issde,  yet  as  they 
Pi'esetited  the  town  and  were  in  some  sense  its  agents,  and  as  it 
T^Peared  that  the  town  had  for  several  years  paid  the  interest  coupons 
Pon  them,  there  was  no  equity  to  support  an  action  for  their  cancel- 
ation  against  a  bona  fide  bolder  who  had  purchased  in  reliance  upon 
°^  *^^thority  with  which  the  commissioners  were  lawfully  clothed. 
^^^'i  V.  Town  of  Thompson  (71  N.  Y.  518),  distinguished. 

Issued  March  12,  1889;  decided  April  16,  1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  January  10,  1888,  which  aflSrmed  a  judgment  in 
favor  of.  defendant,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

JEsek  Cowen  for  appellant.  The  countv  judge  acquired  no 
jurisdiction  to  render  the  judgment  put  in  evidence,  because 
the  petition  did  not  contain  the  necessary  jurisdictional  aver- 
ments. (Laws  1869,  chap.  907 ;  People  v.  Smith,  45  N.  Y. 
783-784 ;  JHerrUt  v.  VUlage  of  Port  Chestevy  71  id.  312 ; 
Shattuck  V.  Basccm,  76  id.  39;  People  ex  rd,  Rogers  v. 
Spencer.  55  id.  1 ;  People  ex  rel,  Oreen  v.  Smithy  id.  135  ; 
Town  of  Welhhorough  v.  N,  Y.  C.  <&  II.  R.  R.  R.  Co., 
76  id.  182 ;  Craig  v.  Town  of  Andes,  93  id.  405.)  The  bonds 
issued  by  the  commissioners  were  unsealed,  and  the  addition, 
without  the  consent  or  authority  of  the  town  of  seals,  after 
they  had  parted  with  the  bonds,  was  a  material  alteration 
which  made  them  void  even  in  the  hands  of  holders  for  value. 
(  Warren  v.  Lynch,  5  Johns.  239 ;  Curtis  v.  Leavitt,  17  N.  Y.  . 
545-546;  Andrews  v.  Herriott,  4  Cowen,  508;  Bank  of 
Rochester  v.  Gray,  2  Hill,  227;  Olderson  v.  Langdale, 
3  B.  &  A.  660 ;  Burchfield  v.  Moore,  3  E.  &  B.  688 ;  Gard- 
ner V.  Walsh,  32  Eng.  L.  and  Eq.  162 ;  Chappell  v.  Spencer, 
23  Barb.  584 ;  Perring  v.  Howe,  4  Bing.  28  ;  Alhe  v.  Riide,  • 

6  McLean,  106 ;  Jackson  v.  Oshom,  2  Wend.  556 ;  Knight  v. 
Clemens,  8  Ad.  &  Ell.  215 ;  TiOou  v.  C  dk  E.  M.  Ins.  Co., 

7  Barb.  564 ;  Wild  v.  Armshy,  6  Cush.  314 ;  Burdick  v. 
WesUoU,  2  Barb.   374;     Waring  v.   Smith,   2   Barb.   Ch. 

119;  Simpson  v.  Davis,  119  Mass.  269,  270;  WHleU  v. 
Shepard,  34  Mich.  106  ;  Herrick  v.  Nolan,  22  Wend.  388 ; 
Metropolitan  Life  Insurance  Co.  v.  McCoy,  41  Hun,  144; 
Meyer  v.  Ilunecke,  55  K  Y.  417;  Bamet  v  AhboU,  53  Vt. 
128, 129 ;  Clute  v.  SmaU,  17  Wend.  238.)  The  new  issue  of 
bonds  to  the  amount  of  $24,000,  made  for  different  amounts 
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than  the  ones  destroyed,  and  payable  at  a  different  place,  was 
beyond  the  power  of  the  commissioners,  was  illegal  and  nnau- 
thorized,  and  the  bonds  are  absolutely  void  in  the  hands  of 
any  purchaser.  {City  of  Buffalo  v.  McKay ^  15  Hun,  204 ; 
liadley  v.  Mayor,  etc.,  33  N.  Y.  603 ;  People  v.  Woodruff, 
32  id.  355.)  The  taxpayers  of  the  town  of  Solon  were  not 
estopped  by  the  fact  that  the  coupons  on  these  bonds  had 
been  paid  by  taxation  for  several  years  before  this  action 
was  brought  {People  v.  BatcheUer,  53  N.  Y.  128 ;  Horton 
V.  Town  of  Thompson^  71  id.  513.)  Plaintiff  is  entitled  to 
equitable  relief,  as  there  are  a  large  number  of  these  bonds 
in  the  hands  of  the  defendant ;  they  may  be  sold  to  different 
parties  and  lay  the  foimdation  of  numerous  suits  against  the 
town,  and  their  invalidity  does  not  appear,  either  on  the  face 
of  the  bonds  or  on  the  face  of  any  proceedings,  which  the 
holders  would  be  obliged  to  prove  in  order  to  recover. 
(  W.  R.  R,  Co.  V.  Bayne,  75  N.  Y.  1 ;  Town  of  Springport 
V.  Teutonia  Sav.  Bank,  id.  397 ,  JST.  Y.  (&  N.  H.  R.  R.  Co, 
V.  Schuyler,  17  id.  592  ;  Town  of  WeUaborough  v.  Teutonia 
Sav.  Bank,  76  id.  182.) 

haac  S.  Newton  for  respondent.  There  was  not  an  issue 
of  Solon  bonds  beyond  the  limit  of  the  statute.  (  Weatfall  v. 
Preston,  49  N.  Y.  249 ;  Mygatt  v.  Washhum,  15  id.  316 ; 
Clark  V.  Norton,  49  id.  243 ;  People  v.  Hevyitt,  65  id.  275 ; 
People  V.  Suffern,  68  id.  321.)  The  provision  of  the  statute 
for  sealing  the  bonds  was  merely  directory.  (Cooley's  Const, 
lim.  77,  78 ;  Draper  v.  Town  of  Springport,  104  U.  S.  Rep. 
501;  Potter's  Dwarris  on  Stat.  224,  226;  People  v.  Cook, 
8  N.  Y.  67,  92,  93 ;  Marchant  v.  Langworthy,  6  Hill,  646 ; 
Rex  V.  Loxdale,  1  Burrows,  447 ;  Wood  v.  Chapin,  13  N.  Y. 
509 ;  Thomson  v.  Sergent,  15  Abb.  452 ;  Orandin  v.  Lamore, 
29  Hun,  399 ;  Ex  parte  Heath,  3  Hill,  42-47 ;  Torrey  v. 
MiUbury,  21  Pick.  67 ;  People  v.  Allen,  6  Wend.  586 ;  People 
V.  Gardner,  24  N.  Y.  586,  587 ;  Cwfiningham  v.  Caasidy, 
17  id.  276 ;  Supervisors  v.  Odlhraith,  99  U.  S.  214 ;  Indian- 
apolis R.  R.  Co.  V.  Hurst,  93  id.  291 ;  Rock  Creek  v.  Strong, 
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96  id.  271;  Shaw  v.   Tobias,  3  N.  Y.  188,  193;  Kelly  v. 
McCormick,  28  id.  318;  People  v.   Oroat,  22  Hun,  164; 
People  ex  rd.  Atkinson  v.  Tompkins,  64  N.  Y.  63  ;  Z.,  etc., 
Co.  V.  Litdewolf,  38  Wis.  152 ;  Whitney  Arms  Co.  v.  Barlow, 
63  K  Y.  62,  70 ;  San  Antonio  v.  Mehaffy,  96  U.  S.  Eep.  315.) 
A  municipal  corporation  is  estopped  from  availing  itself  of 
irregularities  by  its  officers  in  the  exercise  of  power  conferred. 
{Moore  v.  City  of  New  York,  73  N.  Y.  238,  244,  246,  247, 
250,  251 ;  Oneida  Bank  v.  Ontario  Bank,  21  id.  490.)     The 
town  is  liable  under  the  bond,  without  a  seal ;  and  this,  inde- 
pendent of  the  fact  that  the  action  of  the  commissioners  is 
merely  directory.     {Springport  v.  Teutonic  Savings  Bk.,  75 
N.  Y.  397 ;  Draper  v.  Springpo7*t,  104  U.  S.  501 ;  San  Antonio 
V.  Mehaffy,  96  id.  315 ;   United  States  v.  Linn,  15  Peters, 
290 ;   United  States  v.  Bradley,  10  id.  364 ;  Board,  etc.,  v. 
Fonda,  77  K  Y.  350 ;  People  v.  Lyons,  7  Daly,  182 ;  Ping 
V.  Gibbs,  26  Wend.  502 ;   Whitney  v.  Coleman,  9  Daly,  238  ; 
People  V.  Mead,  24  N.  Y.  114 ;  36  id.  224 ;  Starin  v.  Genoa, 
29  Barb.  442;  McGowen  v.  Deyo,  8  id.  342 ;   United  States 
V.  Stephenson,  1  McLean,  462 ;  Bancroft  v.  Stanton,  7  Ala. 
351;    Van  Duzen  v.  Hayward,  17  Wend.   67;    Curtis   v. 
Lemitt,  17  Barb.  318 ;  Kelley  v.  McCormick,  28  K  Y.  318  ; 
Lathrop  Y.  BramhaU,  64  id.  365;  26  Wend.  502;  9  Daly, 
238;  15  Peters,  290,  307;  10  Wall,  365;  5  Mass.  318;  12  id. 
369 ;  5  Allen,  415 ;  77  N.  Y.  35(» ;  10  Peters,  364 ;  Bernard? s 
Toionship  v.  Stebbins,  109  U.  S.  341 ;  8  Barb.  342 ;  5  Wend. 
191;  9  id.  223;  28  N.  Y.  318,  321;  3  Comstock,  18S;    18 
Wend.  521;  20  id.  673;  7  Ala.  351;  17  Barb.  318;  Bullock 
V.  Whipp,  1  New  Eng.  Rep.  809 ;  Lebatum  Savings  Bk,   v. 
Hollenbeck,  29  Minn.  322.)    The  bonds  were  properly  sealed 
by  the  commissioners.     {Curtis  v.  Leavitt,  17  Barb.  309  ;    15 
N.  Y.  9 ;  Ross  v.  Bedddl,  5  Duer,  462 ;  Gillespie  v.  Brooks^ 
2  Redf.  349 ;  Queen  v.  St.  Paul,  9  Jurist,  442 ;  7  Q.  B.  232  ; 
Underwood  v.  Dollins,  47  Mo.  259 ;  N.  0.  R.  R.  Co.  v.  Burke^ 
53  Miss.  200 ;  1  Dillon  on  Mun.  Corp.  §  190 ;  Meredith  v.  Hins- 
dale, 2  Caines,  362 ;  ^Yamer  v.  Lynch,  5  Johns.  239;  2  Hill,  227  ; 
4  Cow.  508;  3  Hill,  493 ;  1  Denio,  376;  Pierce  v.  Indseth^ 
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106  U.  S.  546.)     It  is  sufficient  that  the  seal,  whatever  it  is,  be 

impressed  directly  on  the  paper*    (2  R.  S.  404,  §  61 ;  Code, 

§  960 ;  Pi/low  V.  lioberts,  13  How.  [U.  S.]  474.)    If  a  seal  is 

necessary,  and  this  is  not  a  perfect  seal,  the  declaration  that 

it  is  sealed,  and  the  sale  for  value  with  a  place  for  a  seal  left 

open,  and  pointed  out,  is  an  authority  to  any  person  holding 

to  place  a  seal  in  the  blanks.    {FvZlerton  v.  Sturgea^  4  Ohio 

St.   530;  Angel  v.  Ins.   Co.,  95  U.  S.  339;    Montague  v. 

Perkins,   22  Eng.   L.  and   Eq.  516;  Boyd  v.  Brothei^son, 

10  Weld.  93 ;  Mitchell  v.  Culver,  7  Cow.  337 ;  Zedwich  v. 

McKim,  53  K  Y.  307;  JETardt/ v.  Norton,  ^^  Barb.   534; 

Michigan  Bk.  v.  Eldred,  9  Wall.  544 ;   Redlich  v.  Doll, 

54  N.  Y.  234 ;  C.  C.  Banks  v.  Bradner,  44  id.  680  ;  Paige 

V.  MorreU,  3  Keyes,  117 ;  Van  Deusen  v.  Howe,  21  N.  Y.  531 ; 

Day  V.  Saunders,  3  Keyes,  347 ;  Clute  v.  Small,  17  Wend. 

238;  Garrard  v.   Hadden,  67  Penn.  82.)     The  burden  of 

proof  rests  with  the  plaintiflf,  when  it  asks  the  court  to  destroy 

thia  paper,  to  prove,  first,  that  the  act  was  done  by  a  party  in 

interest;  and  next  that  it  was  done  with  an  evil  intent. 

{Trow  V.  O.    C.   S.    Co.,  1  Daly,  280 ;  Pees  v.  Overhough, 

S  Cow.  746;  Warrall  v.  Green,  3  Wright,  388;  Van  Brunt 

y.     JEoff,  35  Barb.  501 ;  Cas(mi  v.  Jeroine,  58  N.  Y.  221 ; 

Sooth  V.  Powers,  56  id.  31 ;  Merrick  v.  Bowery,  4  Ohio  St. 

*  1  ;    Meyer  v.  Huneke,  55  N.^  Y.  412 ;  Kennedy  v.  Kountz, 

^3    Penn.  387;    CluU  v.  Small,  17  Wend.  238;  Flint  y. 

C^*-<zig^  59  Barb.  319;    Truett  v.  Wainwright,  9   111.  411; 

^^i^ed  States  v.  Zinn,  1  How.  104;  Nevens  v.   Legrand, 

IS  Afass.  436 ;  Horst  v.  Wagner,  43  Iowa,  373.)     The  plaintiff 

^  estopped  by  the  recitals  in  the  bonds  from  alleging  (1)  that 

^®  bonds  were  not  delivered  on  the  day  they  bear  date,  and 

(-^)  th^t  they  were  not,  when  issued,  sealed  as  they  came  to  the 

j^^ds  of  the  purchaser.    i^Moore  v.  City  of  New  York,  73 

1^-    V,  238 ;  Sheboygan  v.  Parker,  3   Wall.  96 ;  Gould  v. 

p>i^^  of  Oneonta,  71 N.  Y.  304,  308 ;  Horn  v.  Town  of  New 

^^y    83  id.  106 ;  Cagwin  v.  Town  of  Hancock,  84  id.  540 ; 

^^"^'♦-sv.   Chamherlain,^  id.  578;  McNeil  y.  Tenth  Nat, 

^*-*    46  id.  326;  Bk. ^of  Batavia  v.  New   York,  etc.,  Co., 
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106  id,  195;  Gumen  v.  May  or  ^  eto.y  79  id.  511 ;  li.  R.  Co. 
V.  Schulte,  103  U.  S.  118 ;  Dair  v.  [T.  S.,  16  Wall.  4;  Butler 
V.  U.  /&,  21  id.  272 ;  Avery  v.  Tovm  of  Springport^  14 
Blatclif.  272.)  The  change  of  the  denomination  and  place  of 
payment  of  the  Solon  bonds  by  the  commissioners  was 
proper.  {Fleming  v.  ViUage,  92  N.  Y.  368;  N.  T.  cb 
N.  IL  R.  R.  Co.  y.  Schuyler,  34  id.  68;  F.d:  M.  Bk.  v. 
Butchery  etc.,  16  id.  142 ;  President  v.  Corwinj  37  id.  330 ; 
Zee  V.  ViUage  of  Sandy  Hill,  40  id.  442.)  The  town 
cannot  repudiate  the  bonds  because  of  its  full  and  abundant 
recognition  of  their  validity,  and  unreasonable  delay  in  deny- 
ing them.  {Zahrishie  v.  C,  etc.,  R.  R.  Co.^  23  How.  401 ; 
Alvord  V.  8.  Sav.  Bk.,  98  N.  Y.  609  ;  TownofMentz  v.  Cook, 
\0S  id.  610;' JlillY.  P.  Sew.  Bk.,  101  id.  490;  People  v. 
Smith,  55  id.  135 ;  In  re  B.  W.  <&  N.  R.  R.  Co.,  72  id.  245 ;  75  id. 
335  ;  Farnham  v.  Benedict,  107  id.  159 ;  Town  of  Lyons  v. 
Charnherlain,  89  id.  578 ;  Hoyt  v.  Thompson,  19  id.  207 ; 
Sheldon  v.  Eickenveyer,  etc.,  Co.,  90  id.  616 ;  F.L.&  T.  Co.  v. 
Walworth,  1  id.  433.)  The  fact  that  some  of  the  Taylor  con- 
sents bore  evidence  of  erasure,  so  as  to  request  the  town  to  be 
bonded  for  $20,000  rather  than  $25,000,  does  not  invalidate 
the  bonds.  {Little  v.  Ilemdon,  10  N.  Y.  31 ;  Crossman  v. 
Crossman,  95  id.  145 ;  Syracuse  Sav.  Bk.  v.  Seneca  Falls, 
86  id.  321 ;  People  v.  AUen,  52  id.  541,  542 ;  Macon  v. 
Shores,  97  U.  S.  277;  County  of  Jo  Daviess  v.  Ilaydekoper, 

98  id.  98 ;  People  v.  Smith,  49  JST.  Y.  777 ;  Orleans  v.  Phitt, 

99  U.  S.  676 ;  Lyons  v.  Mv/nson,  96  id.  684 ;  Cagwin  v.  To%on 
of  Hancock,  84  N.  Y.  582.)  A  certificate  of  stock  is  simply  the 
evidence  of  the  shareholder's  title.  {Onondaga  Trust  Co.  v. 
Price,  87  N.  Y.  549 ;  Pierce  on  Raih-oads,  118, 119 ;  Potter  on 
Corp.§§  257, 334, 335.)  A  court  of  equity  will  not  entertain  an 
action  to  set  aside  a  bond  for  a  defect  which  either  appears 
upon  the  face  of  it,  or  must  be  proved,  to  recover  at  law. 
{Town  of  Venice  v.  Woodruff,  62  N.  Y.  462,  464 ;  Fowler  v. 

Palmer,  Id.  533 ;  ToTjon  of  Springport  v.  Teutonia  Sav.  Bk., 
75  id.  397 ;  Remington  Paper  Co.  v.  C* Dougherty,  81  id. 
482 ;  i}lobe  Mut.  Ins.  Co.  v.  Reals,  79  id.  202 ;  Thompson  v. 
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HodsJcm,  13  Week.  Dig.  367 ;  T.  <&  B.  E.  R.  Co.  v.  B,,  H. 
T.(&W.  R.  R.  Co.,  86  K  Y.  107,  127;  Bremier  v.  Meiffs, 
U  id.  515 ;  White  v.  Hulhert,  46  id.  115 ;  People  v.  Button,  18 
Hun,  122 ;  People  v.  Spencer,  55  N.  Y.  6.) 

Bradley,  J.  The  relief  sought  in  bringing  this  action  was 
that  certain  bonds  of  the  plaintiff,  purporting  to  have  been ' 
issued  pursuant  to  statute,  and  held  by  the  defendant,  be 
adjudged  void,  and  that  they  be  surrendered  up  and  canceled. 
They,  with  other  bonds  amounting  in  the  aggregate  to 
144,800,  were,  by  commissioners  appointed  for  that  purpose, 
in  a  proceeding  had  before  the  county  judge  of  Cortland 
county,  issued  in  aid  of  the  Utica,  Chenango  and  Cortland 
Kailroad  Company.     The  proceeding,  which  resulted  in  an 
adjudication  and  appointment  of  the  commissioners,  was  had 
and  completed  in  July,  1870.    It  was  founded  upon  the  statute, 
which  provided  that  "  whenever  a  majority  of  the  taxpayers 
of  any  municipal  corporation  in  this  state,  whose  names 
appear  upon  the  last  preceding  tax-list  or  assessment-roll  of 
said  corporation,  as  owning  or  representing  a  majority  of  the 
taxable  property  in  the  corporate  limits  of  such  corporation, 
shall  make  application  to  the  county  judge  of  the  county  in 
which  such  corporation  is  situated,  by  petition  verified  by 
one  of  the  petitioners,  setting  forth  that  they  are  such  a 
majority  of  taxpayers  and  represent  such  a  majority  of  tax- 
able property,"  etc.j  the  further  proceedings  may  be  taken  as 
therein    provided,  for  the  requisite  adjudication  and    the 
appointment  of  commissioners  to  issue  the  bonds  of  the  cor- 
poration and  invest  them  in  the  stock  or  bonds  of  the  railroad 
company,  in  view  of  which  the  proceeding  was  taken.     (Laws 
of  1869,  chap.  907.)    The  adjudication  was  in  due  form  made, 
and  the  commissioners  appointed  were  vested  with  power 
to  issue  the  bonds  of  the  plaintiff  and  invest  them  in  the  stock 
OT  bonds  of  the  railroad  company,  if  the  proceeding  was  so 
taken  and  conducted  as  to  confer  jurisdiction  on  the  county 
jndge  to  entertain  and  consummate  it. 
SicKELs  —Vol.  LXIX.    17 
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The  firet  inquiry  which  is  tlie  subject  of  controversy  arises 
upon  the  petition  presented  to  the  county  judge,  and  by  which 
the  proceedings  before  him  were  initiated.  It  was  essential 
to  his  jurisdiction  and  to  the  validity  of  the  adjudication  and  its 
result,  that  the  petition  contain  a  statement  of  all  the  facts 
which  the  statute  provided  should  be  set  forth  in  the  applica- 
tion. "  And,  as  the  proceeding  rests  wholly  upon  the  statute, 
and  is  in  derogation  of  the  common  law,  and  affects  the  rights 
.of  property  of  individuals,  the  statute  must  be  strictly  pursued 
in  all  respects  pertaining  to  the  question  of  jurisdiction,  to 
render  the  proceeding  effectual.  {People  ex  rel,  Rogers  v. 
Spencer^  55  N.  Y.  1 ;  People  ex  rel.  Greeny.  Smithy  Id.  135 ; 
Town  of  WeUahorough  v.  N.  Y.  cb  C.  R.  R.  Co.^  76  id.  182 ; 
Craig  v.  Town  ofAndes^  93  id.  405.) 

The  petition  was  addressed  to  the  county  judge  and  proceeded 
to  state  that  "  The  undersigned,  representing  a  majority  of  the 
taxpayers  of  the  town  of  Solon,  in  said  county  of  Cortland, 
whose  names  appear  upon  the  last  preceding  tax-list  or  assess- 
ment-roll of  said  town,"  etc.  Nothing  in  the  further  provi- 
.sions  of  the  petition  is  criticised.  It  was  signed  by  persons 
purporting  then  to  be  citizens  of  that  town,  and  upon  it  was 
the  verification  by  the  affidavit  of  one  of  the  petitioners,  which, 
among  other  things,  stated  that  "  the  persons  signing  said  peti- 
tion are  a  majority  of  the  taxpayers  whose  names  appear  upon 
the  last  preceding  tax-list  and  assessment-roll  in  said  town." 

The  contention  on  the  part  of  the  .plaintiff  is,  that  the  peti- 
tion failed  to  set  forth  that  the  petitioners  were  such  a  majority 
of  the  taxpayers  by  reason  of  the  insertion  of  the  word 
"  representing,"  which,  it  is  claimed,  so  qualified  the  phrase 
"  a  majority  of  the  taxpayers  "  following  it,  as  to  import  that 
such  majority  did  not  themselves  subscribe  the  petition,  but 
did  it  only  through  the  instrumentality  of  others  who  were 
such  subscribers,  and,  in  the  relation  of  agency,  represent^^d 
such  ta?q)ayers  in  thus  makmg  the  application.  If  the  peti- 
tion in  that  respect  requires  such  construction,  it  was  defective 
and  could  not  support  the  proceedings  founded  upon  it. 
{People  ex  rel.  Haines  v.  Smithy  45  N.  Y.  772.)     The  inser- 
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.  ^1  of  the  word  "  representing  "  was  clep,rly  of  no  advantage 
^  tlie  petition,  and  if  it  had  been  omitted,  tliere  would  have 
been  no  opportunity  for  criticism.     But  the  word  in  its  con- 
nection and  apparent  purpose,  we  think,  is  not  entitled  to  the 
interpretation  and  eflEect  contended  for  by  the  plaintiff's  counsel, 
in  giving  construction  to  the  instrument.     It  may  be  treated 
as  having  reference  and  relation   to   the  term  "  majority " 
rather  than  to  the  persons  constituting  it.  The  inquiries,  What 
represents  a  majority  ?    How  is  a  majority  represented  ?  in  tlieir 
application  to  it  as  a  term,  might  produce  as  the  answer :  More 
than  one-half  of  the  whole  of  any  number  of  persons  or  things. 
In  that  sense  it  would  be  within  common  parlance  to  say  that 
a  majority   is   represented   by  a  particular  body  of  people, 
although  they  are  the  persons  who   constitute   the  majority. 
That  this  was  the  meaning  applicable  and  intended  by  the 
statute  to  be  applied  in  the  use  there  made  of  it,  appears  by 
the  provision  in  the  second  section  of  the  same  act,  that  "  if  it 
shall  appear  satisfactorily  to  him  (the  county  judge)   that  the 
said  petitioners,  or  the  said  petitioners  and  such  other  taxpayers 
as  may  then  and  there  appear  before  him  and  express  a  desire 
to  join  as  petitioners  in  said  petition,  do  rejyreaent  a  majority 
of  the  taxpayers,"  etc.,  and  in  tlie  tliird  section,  that  "  if  the 
said  judge  shall  adjudge  and  determine  that  such  petitioners  do 
represent  a  majority  of  such  taxpayers"  etc.      The    same 
expression  is  carried  into  and  repeated  in  the  amendatory  act. 
(Laws  1871,  chap.  925,  §  2.)     The  use  made  of  the  word  in  that 
connection  by  the   statute   would  seem   to  be   a   legislative 
interpretation  of  it  for  the  purposes  of  the  act,  and  thus  give 
to  the  phrase  in  question,  of  the  petition,  the  requisite  import, 
and  make  it  correspond,  in  that  respect,  with  the  aflSdavit 
of  verification  and  the  adjudication  as  made  by  the  county 
judge.    The  portion  of  the  petition  which  embraced  the  names 
oi  the  subscribers  is  not  in  the  record,  and,  in  view  of  the  find- 
ing of  the  trial  court,  it  must  be  assumed  that  no  appearance 
of  agency  was  there  indicated.     Apparently,  as  principals,  and 
in  the  manner  required  by  the  statute,  the  petitioners,  appear 
in  the  petition,  as  owning  or  representing  a  majority  of  the  tax- 
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able  property  in  the  town,  and  represent  that  they  desire  the 
creation  and  issue  of  its  bonds,  etc.  It  is  very  likely  that  the 
exercise  of  more  care  in  preparing  the  petition  would  have 
been  manifested  if  the  criticised  word  had  been  omitted ;  and 
the  same  may  perhaps  be  said  in  respect  to  the  like  phrase  in 
the  statute.  But  when  it  can  be  ascertained,  such  meaning 
must  be  given  to  words  as  is  apparently  designed  for  them  m 
their  connection  and  use  in  statutes  or  other  instruments, 
although  it  may  not  strictly  conform  to  their  lexical  meaning. 
We  think  the  construction  was  warranted  that  the  petition  set 
forth  that  its  subscribers  then  were  a  majority  of  the  tax- 
payers of  the  town,  etc.,  as  required  by  the  statute.  It  follows 
that  the  county  judge  had  jurisdiction  to  entertain  the  pro- 
ceeding ;  and  it  sufficiently  appears  by  his  statement  in  the 
notice  for  publication,  signed  by  the  county  judge,  to  warrant 
the  conclusion  that  the  requisite  order  was  made  by  him  for 
that  purpose.  There  is  no  remaining  question  going  to  the 
jurisdiction  of  that  officer  to  make  the  adjudication  and  appoint 
the  commissioners,  which  was  duly  accomplished  by  him. 

In  respect  to  their  duties,  the  statute  provided  that  it 
should  be  the  duty  of  the  commissioners  to  cause  to  be  made 
and  executed  the  bonds  of  the  municipal  corporation,  attested 
by  the  seal  of  such  corporation  affixed,  if  it  have  a  common 
seal,  and  if  not,  then  by  their  individual  seals  and  signed  and 
certified  by  them.  The  commissioners  made  and  issued  the 
bonds  of  the  town  to  the  amount  before  mentioned,  and 
invested  them  in  the  stock  of  the  railroad  company  for  a 
like  amount.  The  town  had  no  common  seal.  .  .The  attesta^ 
tion  clause  of  each  bond  was :  "  In  witness  whereof  the 
within  named  commissioners  *  *  *  have  caused  this 
bond  to  be  made  and  executed,  and  have  set  their  hands 
and  seals  hereto  the  first  day  of  September,  in  the  year  one 
thousand  eight  hundred  and  seventy ; "  and  they  subscribed 
their  names  as  commissioners,  and  opposite  each  was  the 
scroll  "  [l.  8.]."  The  requisite  of  a  seal  at  common  law  was 
that  it  be  impressed  upon  wax,  wafer  or  other  tenacious 
substance.     It  is  contended  by  the  defendant's  counsel  that 
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^^- 

4  J^    doctrine  has    been   relaxed,  and    that  the  scroll  upon 
^^  bonds  may  be  treated  as  adopted  by  the  commissioners 
H&  their  seal,   and,   therefore,   rendered    effectual    as  such. 
Whatever  may  have  been  the  practice  in  other  states,  the 
rule  of  the  common  law  in  that  respect  has  been  substantially  ^ 
adhered  to  in  this  state,  except  so  far  as  modified  by  statute. 
(Witrren  v.  Lynch^  5  Johns.  239;   Bank  of  Rochester  v. 
Qny^  2  Hill,  227 ;    Farmers  and  Manufacturers'  Bank  v. 
Eaight,  3  Hill,  493 ;    Cait  v.  MiUiken,  1  D'enio,  376.)     The 
statute  on  the  subject  has  relation  only  to  corporate  and 
official  seals.     In   the  cited  case  of  Curtis  v.  Leavitt  (15 
if.  Y.  9),  the   question   of  the   suflSciency  of   the  seal  to 
the  bonds  in  question,  which  were  made  prior  to  such  statute, 
was  considered   in  some  of  the  several  opinions  delivered. 
They  were  the  bonds  of  a  corporation,  and  the  corporate  seal 
was  merely  impressed  upon  the  paper  on  which  each  bond  was 
written  or  printed.     The  view  of  Judge  Comstock  was  that 
the  rule  in  England  on  that  subject  was  applicable  as  the 
contract  was  made  there,  and  cited  Queen  v.  Inhabitants  of 
St.  Paid,  etc.  (7  Adol.  &  Ellis  [N.  S.]  232),  in  support  of  the 
proposition  that  an  impression  on  wax  or  wafer  was  unneces- 
sary, but  that  it  was  sufficient  that  the  seal  be  impressed  upon 
the  paper  with  intent  to  seal.     It  is  unnecessary  to  refer  to  the 
view  of  other  members  of  the  court,  as  no  question  as  to  the 
seal  was  determined  by  the  court  in  that  case,  other  than  that 
no  seal  was  necessary  to  the  validity  of  the  bonds.     In  Boss 
V.  Bedell  (5  Duer,  462),  the  question  arose  upon  a  notarial 
seal,  and  it  was  held  that  a  seal  stamped  upon  paper  of  suffi- 
cient tenacity  to  retain  the  impression  is  a  seal  mthin  the 
rule  of  the  conmion  law.     ( Van  BokkeUn  v.  Taylor ,  62  N.  Y. 
105.)     The    doctrine    established    in    this  state  upon    the 
subject,  does  not  permit  the  conclusion  that  the  scroll  upon 
tbe  bonds  in  question  was  the  seal  of  the  commissioners. 

But  it  does  not  follow  that  the  bonds  are  for  that  reason 
invalid.  There  are  no  negative  words  in  the  statute  declaring 
or  necessarily  implying  such  effect  of  the  omission  of  the  seal, 
and  whether  or  not  this  requirement  was  merely  directory,  as 
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held  in  Draper  v.  Springport  (104  U.  S.  501),  inasmuch  as  they 
were  issued  and  delivered  by  the  commissioners  in  the  per- 
fonnance  of  their  duty  and  upon  a  consideration,  the  mistake 
or  failure  to  affix  their  seals  does  not  defeat  the  enforceable 
vahdity  of  the  bonds.  {People  ex  rel\  Fiedler  v.  Meadj  24 
N.  Y.  114;  Kelly  v.  McCormick,  28  id.  318;  Board  of 
Education  v.  Fonda^  77  id.  350 ;  San  Antonio  v.  Mehaffy^ 
96  U.  S.  312 ;   United  States  v.  Linn,  15  Peters,  290.) 

At  all  events,  as  the  commissioners  intended  to  properly  and 
eflEectually  execute  the  bonds,  and  the  omission  of  the  seals 
was  caused  by  their  misunderstanding,  mistake  or  inadvertence, 
the  court  of  equity  may  aflEord  the  reUef  requisite  to  the  party 
justly  entitled  to  the  benefit  of  the  instniments,  and  to  render 
them  enforceable.  {Wiser  v.  BlacKly^  1  Johns.  Ch.  607; 
Bernards  Township  v.  Steihifis,  109  U.  S.  341 ;  Gockerell  v. 
Chohneley,  1  Russ.  &  Myl.  418.) 

In  Septeml>er,  1875,  the  defendant,  by  purchase,  for  a 
valuable  consideration,  became  the  owner  and  holder  of  thirty- 
two  of  the  bonds  of  five  hundred  dollars  each.  At  that  time 
seals  had  been  affixed  and  were  upon  them  over  the  places 
where  the  scroll  before  mentioned  was  placed,  so  that  the 
bonds  then  appeared  to  liave  been  properly  sealed.  The 
defendant  purchased  them  in  good  faith,  and  then  supposed 
that  the  seals  were  those  of  the  commissioners.  The  evidence 
tends  to  prove  that  the  seals  were  not  affixed  by  any  officer  of 
the  railroad  company  who  received  them  from  the  commis- 
sioners, and  that  they  were  not  upon  tliem  when  transferred 
by  the  company.  Who  were  all  the  intermediate  holders, 
between  the  transfer  by  the  railroad  company  and  the  pur- 
chase of  them  by  the  defendant,  does  not  appear.  The  trial 
court  found  that  those  seals  were  affixed  by  a  stranger.  If 
placed  there  by  some  one  having  no  interest  in  the  bonds,  and 
without  any  authority,  consent  or  complicity  of  any  person 
having  any  interest,  the  seals  would  not  be  treated  as  affecting 
any  alteration  of  the  bonds.  (  United  States  v.  Linn^  1  Ho^w. 
[U.  S.]  104 ;  Re^  v.  Overhaugh,  6  Cow.  746 ;  Casoni  v. 
Jerome,  58  K  Y.  315 ;  FvUerton  v.  SturgeSj  4  Ohio  St  530.) 
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If,  therefore,  this  was  done  by  a  Btranger  in  the  sense  of  the 

terra  applicable  in  such  ease,  the  alteration  produced  by  it 

would  not  be  eflfectual  to  impair  the  right  before  existing  to 

enforce  the  bonds.     But,  inasmuch  as  they  passed  throilgh  the 

bands  of  pther  owners  before  they  reached  the  defendant,  it  is 

contended  that  the  finding  that  it  was  done  by  a  stranger 

is  not  supported,  and  that  the  presumption  arises  that  the  seals 

W'ere  aflSxed  by  some  party  having  an  interest  in  having  them 

pnt  on,  and,  therefore,  explanation  is  necessary  to  relieve  them 

from  the  legal  eflEect  of  the  alteration.     As  a  general  rule,  Avhen 

a  material  alteration  appears  to  have  been  made  in  a  written 

instrument  after  its  execution,  evidence  is  necessary  to  explain 

%  and  the  burden  of  proof  rests  upon  the  party  seeking  to 

enforce  it  to  do  so  to  support  a  recovery  upon  it.     {Ilerrick  v. 

^aZin,  22  Wend.  388;   Smith  y.  McGowan,Z  Barb.  40^ ; 

Si^j^souY.  Davis,  119  Mass.  269;    WiUett  v.  Shepard,  31 

Mich.  106 ;  Waring  v.  Smyth,  2  Barb.  Oh.  119.) 

The  plaintiff's  counsel  seeks  to  apply  that  rule  in  respect  to 

'^^  hnrden  of  proof  to  this  case,  and  insists  that  the  defendant 

ninst  bear  it.     While  the  burden  is  with  a  party  seeking  to 

enforce  a  contract,  to  relieve  it  from  the  effect  of  any  material 

Jilteration  made  in  it  after  its  inception,  that  rule  is  not  neces- 

^ly  applicable  to  a  defendant  in  an  action  brought  to  have 

*  security  lield  by  him  canceled  upon  that  ground,  when  it 

appears  that  such  defendant  is  in  no  sense  chargeable  with 

^^^^^i<t  fides  in  that  respect.     Our  attention  is  called  to  no 

^^thority  going  to  tliat  extent.     And  the  proposition  does  not 

^jTi\  to  commend  itself  to  a  court  of  equity,  which  is  supposed, 

^\Xx\n  recognized  bounds,  to  exercise  discretionary  powers  in 

^^c\i  cases.     {McHenry  \,JIazard,  45  N.  Y.  580  ;  Town  of 

g^ingport  v.  Teutonia  Sav.  Bk.,  75  id.  397-408.)    It  does 

aot  appear  that  the  bonds  were  necessarily  invalidated  by  the 

addition  of  the  seals,  treating  it  as  a  material  alteration.     And 

as  against  the  defendant,  who  is  a  holder  in  good  faith  and 

free  from  imputation  in  the  matter,  the  presumption  which 

might  arise  in  an  action  where  the  securities  were  asserted  for 

flie  purpose  of  a  recovery  founded  upon  them,  is  not  properly 
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available  in  this  action,  brought  for  the  purpose  of  their  can- 
cellation. Equity  will  not  grant  such  relief  upon  a  doubtful 
case.  For  the  purpose  of  the  relief  in  view  in  the  action,  it 
cannot  be  assumed  upon  the  case,  as  presented,  tliat  the  alter- 
ation was  fraudulently  made.  And  if  the  defendant  eventu- 
ally fail  to  recover  upon  the  bonds,  it  may  be  that  a  recovery 
can  be  supported  upon  the  original  consideration.  {Olute  v. 
Small,  17  Wend.  238  ;  Meyer  v.  Huneke,  55  N.  Y.  412^17.) 
It  is  not  now  necessary  to  inquire  into  the  extent  or  value  of 
such  a  remedy. 

The  alleged  alteration  upon  the  facts  appearing  in  the 
record  does  not,  in  this  action,  entitle  the  plaintiff  to  the  relief 
in  view  against  the  defendant. 

It  is  urged  on  the  part  of  the  defendant  that,  in  view  of  the 
reference  in  the  attestation  clause  to  seals  as  affixed,  with  the 
fact  that  the  scroll  before  mentioned  was  added,  afforded  an 
invitation  or  implied  authority  to  any  holder  to  affix  the 
requisite  seals.  And  cases  are  cited  bearing  upon  that  subject 
in  relation  to  uncompleted  instruments.  But  the  cases  gener- 
erally,  in  which  that  has  been  recognized  and  supported,  have 
been  those  where  the  possession  of  the  uncompleted  paper  has 
been  intrusted  to  persons  under  circumstances  which  permitted 
the  inference  of  authority  to  do  it,  and  when,  in  view  of  such 
apparent  authority  it  would  be  a  fraud  upon  innocent  parties 
taking  in  good  faith  to  permit  the  Assertion  to  the  contrary. 
{Ledxcich  v.  McKim,  53  T^.  Y.  307 ;  Chemung  Canal  Bk.  v. 
Bradner,  44  id.  680;  RedlicK  v.  DoU,  54  id.  234;  Van 
Dmer  v.  Howe,  21  id.  531 ;  Day  v.  SaunderSyS  Keyes,  347 ; 
Mitchell  V.  Culver,  7  Cow.  336;  Boyd  v.  Brotherson,  10 
Wend.  93;  Michigan  Bk.  v.  Eldred,  9  Wall.  544;  Afiglev. 
N.  TF.  Mut.  Life  Ins.  Co.,  92  TJ.  S.  330.)  The  bonds  in 
question  were  not  treated  by  tlie  parties  to  them  as  incomplete, 
but  when  issued  by  the  commissioners  were  supposed  by  them 
to  be  completely  executed  and  were  delivered  and  accepted  as 
such.  Nothing,  therefore,  appears  to  have  then  occurred 
between  the  parties  to  imply  authority  to  add  an}i;hing  to  the 
instruments  to  give  them  a  different  import  in  any  respect 
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than  that  which  they  then  had.  While  we  do  not  hold  that 
there  was  any  implied  authority  of  any  holder  to  affix  the 
seals,  the  views  already  given  render  it  unnecessary  to  express 
.any  opinion  upon  the  question.  The  fact  that  the  commis- 
sioners, in  the  attestation  clause,  declared  that  they  had  affixed 
their  seals  to  the  bonds  was  well  calculated  to  deceive  the 
defendant  when  it  purchased  them  and  to  enable  its  officer  to 
understand  that  they  had  been  properly  placed  there,  but  we 
are  not,  for  the  purposes  of  this  action,  called  upon  to  determine 
whether,  as  against  the  plaintiff,  any  advantage  can  on  that  , 
account  legally  result  to  the  defendant. 

It  is  contended  that  the  bonds  held  by  the  defendant  were 
issued  without  authority  and  were,  for  that  reason,  void.  This 
contention  is  founded  upon  the  fact  that  about  three  months 
after  the  last  of  the  bonds  were  delivered  by  the  commissioners 
to  the  president  of  the  railroac^  company,  he  surrendered  up 
to  them  a  number  of  those  bonds,  amounting  to  $24,000,  and 
they  issued  and  delivered  to  him,  in  their  place,  a  like  amount, 
of  which  those  held  by  the  defendant  are  a  part.  The  sub- 
stituted bonds  were  of  larger  denomination  than  those  so  sur- 
rendered, and  were  made  payable  at  a  different  place.  And 
this  change  was  made  with  a  view  to  tlieir  availability  for  sale 
and  transfer  in  the  city  of  New  York.  It  may  be  assumed 
that  the  power  of  the  commissioners  to  issue  bonds  of  the 
town  ceased  when  they  had  issued  the  amount  mentioned  in 
the  petition  of  the  taxpayers.  The  returned  bonds  had  not 
been  used  by  the  railroad  company.  They  were  destroyed  by 
the  commissioners,  so  the  substituted  bonds  did  not  increase 
the  entire  amount  outstanding  beyond  the  authorized  limit. 
The  bonds  issued  pursuant  to  the  statute  were  the  obligations 
of  the  town,  and,  in  the  performance  of  their  defined  duty  in 
that  respect,  the  commissioners  represented  the  plaintiff,  and, 
in  some  sense,  their  relation  was  that  of  agency.  When  the 
proceeding  for  the  purpose  has  been  (as  is  treated  to  have  been 
in  this  caae),  legally  conducted  to  the  appointment  of  such 
officers,  irregularities  in  the  manner  in  which  they  perform 
SicKELB— Vol.  LXIX.    18 
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their  duties  do  not  aflfect  the  validity  of  the  bonds  issued  in 
the  liands  of  an  innocent  holder  for  value.  {Toion  of  Lyon% 
V.  ChairJyerlain^  89  N.  Y.  586.)  The  bonds  are  in  form 
negotiable,  and  while  they  cannot  be  treated  as  commercial 
paper,  to  the  extent  of  the  rule  applicable  to  it  in  that  respect, 
they  have  the  character  of  negotiability  sufficiently  to  furnish, 
under  some  circumstances,  protection  to  a  hona  fide  holder, 
wliich  he  otherwise  would  not  have  for  the  support  of  his 
claim  upon  them.  {Bank  of  Rome  v.  Village  of  Itmne^  19 
N.  Y.  20;  Brainard  v.  N,  Y,  C,  B,  B.  Co,,  25  id.  499.) 

The  liability  of  the  municipal  corporation  is  dependent  upon 
the  statute,  and  its  observance  in  the  proceedings  had  with  a 
view  to  the  creation  of  such  obligations.  And  when  tliere  is 
a  failure  to  comply  with  the  statute  in  the  steps  taken  to  vest 
the  power  in  those  officers  to  create  the  bonds,  there  can  iu 
this  state  be  taken  no  rights  by  a  person  as  a  hona  fide  holder. 
{Cagwin  v.  Town  of  Ilancochy  84  N".  Y.  632 ;  Craig  v.  Toxon 
of  Andes,  93  id.  405.) 

So  far  as  we  have  observed,  the  doctrine  of  the  cases  does 
not  necessarily  go  any  further  in  that  respect.  The  examina- 
tion of  the  proceedings  before  the  county  judge  disclosed  their 
regularity  and  showed  that  the  persons  whose  names  were 
subscribed  to  the  bonds,  were  duly  appointed,  and  by  the 
statute  vested  with  the  power  to  issue  bonds  like  those  in 
question.  While  the  commissioners  were  not  appointed  by 
the  town  or  clothed  with  power  by  it,  the  power  to  exercise 
their  statutory  defined  duties  was  given  pursuant  to  the 
requisite  consent  of  the  taxpayers.  The  question,  therefore, 
arises  whether,  by  this  issue  of  the  substituted  bonds,  the 
plaintiff  was  charged  with  liability.  The  issue  of  bonds  out- 
standing in  excess  of  the  amount  authorized  would  have  been 
void.  That  was  not  the  case  here,  and  the  plaintiff  was 
practically  unaffected  by  those  put  in  place  of  the  ones  sur- 
rendered. The  plaintiff,  through  the  commissioners,  paid  the 
interest  coupons  upon  them  for  several  .years,  and  the  defend- 
ant was  the  holder  of  them  for  six  years  before  this  action 
was  commenced.     These  facts  might  be  entitled  to  some  con- 
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sideration  upon  the  question  of  laches.     {Alvord  v.  Syracuse 
Sav,  Bk,,  98  K  Y.  599,  610.)    But  we  do  not  place  our  con- 
clusion upon  that  ground.     The  defendant  was  a  bona  fide 
holder  of  these  bonds,  and  as  such  relied  upon  the  authority 
with  which  the  commissioners  were  lawfully  clothed.     To 
charge  the  plaintiff  upon  them  would  not  increase  its  apparent 
Uability  beyond  that  which  it  undertook  by  the  proceeding  had 
pursuant  to  the  statute  to  assume. .  So  there  is  no  equity 
in  its  behalf  as  against  the  defendant,  to  support  this  action 
for  their  cancellation  arising  out  of  the  substitution.  •  The 
defendant  was,  not  only  by  the  apparent  situation  at  the  time 
of  the  purchase,  but  by  the  continued  recognition  of  the  obli- 
gation of  the  bonds  for  several  yeaj^  tliereafter,  induced  to 
understand  that  they  were  in  all  respects  lawfully  created. 
And  they  were,  in  fact,  issued  and  delivered  by  the  persons 
clothed  with  power  to  issue  the  bonds  of  the  town.     The 
extrinsic  fact  now  relied  upon  to  deny  to  them  the  power  to 
issue  these  particular  bonds  at  the  time  and  in  the  manner  it 
was  done,  was  peculiarly  within   the    knowledge   of  those 
persons  so  selected  to  represent  the  town  in  that  respect. 
This,  as  between  principal  and  agent,  is  sufficient  to  charge 
the  former  with   the   consequences   of  the   act  of  the  lat- 
ter   in  the  scope  of  his  apparent  authority,  as   against  an 
innocent    party   acting    in    reliance    upon    such    situation, 
altliough  authority  to  do  the  particular  act  does  not,  in  fact, 
exL^t.    (iT.  Y.  &  N.  n.  B.  B.  Co.  v.  Schuyler,  34  N.  Y.  30 ; 
JSceiih  of  Batama  v.  N.  Z".,  Z.  E,  db  W.  B.  B.  Co.,  106  id. 
Ids.)    This  proposition  may  not,  to  the  full  extent  to  which 
It  is  applied  to  the  relation  of  an  agent  clothed  by  his  princi- 
pal   with  authority,  be  applicable   to  the  commissioners  in 
their  relation  to  the  town  for  which  they  are  appointed  to 
perform  the  duties  devolved  upon  them,  but  in  the  reason 
^5   ^^   is  illustrated  a  principle  which  may  be  applied  to  the 
eircuxnstances  of  the  present  case  in  reference  to  the  execu- 
tion of  the  bonds  in  question. 

-"^    the  cited  case  of  Horton  v.  Town  of  Tlwmpson  (71 
•  Y,  6l3)j  the  bonds  appeared  to  have  been,  in  terms,  issued 
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in  violation  of  the  statute  pursuant  to  wliich  the  consent  of 
the  taxpayers  was  given,  upon  which  tlie  proceeding  taken 
was  liad.  And  tlie  remarks  of  the  learned  judge  who  deliv- 
ered the  opinion  may  be  treated  as  applicable  only  to  the  case 
as  there  presented.  They  represent  the  town  in  the  exercise  of 
the  powers  with  which  they  are  vested.  {Cagimn  v.  Town 
of  Hancock^  84:  N".  Y.  542 ;  Alvord  v.  ^yraxyuse  Sdvings 
Bank,  98  id.  599.) 

The  practical  effect  of  this  substitution  of  the  bonds  was 
not  an  excessive  issue,  but  the  continuance  of  those  issued, 
modified  in  form,  not  in  substance,  and  these  were  the  only 
ones,  with  others  outstanding,  which  covered  the  amount  of 
the  stock  of  the  railroad  company,  to  which  the  commissioners 
had  subscribed  for  the  town,  and  for  which  they  had  under- 
taken to  issue  its  bonds  for  a  like  amount.  "  He  that  seeks 
equity  must  do  equity,"  is  a  fundamental  maxim  of  equity 
jurisprudence. 

The  conclusion  is  that  the  plaintiff  was  not  entitled  to  the 
relief  sought  in  this  action  upon  the  facts  as  proved  and  found 
in  the  court  below. 

The  judgment  should  be  affirmed. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


\^*  \^  George  T.  Newhall,  Respondent,  v,  William  H.  Appletox 

et  al.,  Appellants. 


\\4  y^ 
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ItI"^^    ^^^^  ^°  relation  to  matters  embraced  in  a  contract  when  it  is  reasonable, 
144  4»        uniform,  well  settled,  not  in  opposition  to  fixed  rules  of  law,  and  not  in 


contradiction  of  the  express  terms  of  the  contract,  and  when  it  is  so  far 
established  and  known  to  the  parties  that  it  may  be  supposed  the  contract 
was  made  in  reference  thereto,  is  deemed  to  form  part  of  it;  and  evidence 
is  always  admissible  to  explain  the  meaning  usage  has  given  to  words  or 
terms  as  used  in  a  particular  trade  or  business  to  enable  the  court  to 
declare  what  the  cxjntract  expressed  to  the  parties. 
Defendants  employed  plaintiff  to  obtain  subscriptions  for  an  encyclopedia 
and  other  publications  issued  in  numbers,  agreeing  to  pay  him  "  fifteen 
dollars  an  order  for  each  and  every  order  "  obtained  for  the  encyclopedia 
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and  four  dollars  an  order  for  the  other  publications.  In  an  action  upon 
the  contract  defendants  offered  to  prove  that  in  the  subscription  book 
business  the  words  used  had  a  definite  and  well  established  meaning; 
that  the  words  '*  fifteen  dollars  an  order  for  each  and  every  order  for  the 
encyclopedia  "  were  well  understood  to  mean  every  order  under  which 
five  volumes  have  been  taken  and  paid  for  by  the  subscriber  and  that 
four  dollars  an  order  for  the  other  publications  meant  an  order  upon 
which  ten  parts  or  numbers  of  the  publication  had  been  taken  and  paid 
for.    This  was  objected  to  and  excluded.    Held,  error. 

Reported  on  a  former  appeal,  102  N.  Y.  188. 

NetchaU  v.  Appletan  (102  N.  Y.  188),  distinguished. 

(Argued  March  20,  1889;  decided  April  16, 1889  ) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  and  county  of  New  York,  entered  upon  an 
order  made  February  8,  1887,  which  affirmed  a  judgment  in 
favor  of  the  plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Wmiam  W,  Badger  for  respondent.   The  defendants  having 

pleaded  express  contract  only,  and  not  alleging  any  custom  or 

trade  meaning  to  affect  it  in  any  way,  were  properly  not 

allowed  to  ask  their  own  witnesses  if  the  term,  "  so  much  an 

order,"  or  "  four  dollars  for  every  order,"  has  a  settled  mean- 

i^g  in  the  business  in   connection  with   the  payment  of  a 

canvasser  for  serials,  and   if  so,   "  what  meaning  has  it  ? ' 

(^^ewAall  V.  AppUton,  102  N.  Y.  133, 134 ;  Bigelow  v.  Legg^ 

id.   653,  654;  Ilolmes  v.  Pettingid,!  Hun,  316;  60  N.  Y. 

^^  ;  Silberman  .v.  Clark,  96  id.  524;  Security  Bk.  v.  Bk. 

^f  -^^puUic^  67  id.  460,  463 ;  Herman  v.  Niagara  Ins.  Co., 

^^^  id,  416;  Hinton  v.  Locke,  5  Hill,  21;  Mutual  Safety 

^^*«-   Oo,  V.  Home,  2  K  Y.  244 ;  MU  v.  JI.  Ins.  Co.,  10  Hun, 

^^  ;   -^ain  V.  Ihgle,  1  E.  D.  Smith,  619 ;  VaU  v.  Bice,  5  K  Y. 

•>  1-59.)    Usage,  to  be  admissible  or  competent  to  affect  a 

contract,  must  be  reasonable  and  not  inconsistent  with  the 

^^^'itiB  of  the  contract,  oral  or  written.     {Collender  v.  Bins- 

^^^^^  55  N.  Y.  200 ;  Zawrence  v.  Maxwell,  53  id.  21 ;  ITinton 

^'  -^cke,  5  Hill,  437 ;  Lawson  on  Usages  and  Customs,  369, 
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435;  Westcott  v.  Thompson^  18  N.  Y.  367;  2  Parsons  on 
Contracts,  542,  647;  Bradley  v.  Wheeler,  44  N.  Y.  503; 
Higgina  v.  Moore,  34  id.  422 ;  Silierm(m  v.  Clark,  96  id.  524 ; 
Simmons  v.  Zaw,  3  Keyes,  219.)  If  it  be  left  in  doubt 
whether  given  words  of  a  contract  were  used  in  an  enlarged 
or  restricted  sense,  that  construction  should  be  adopted  which 
is  most  beneficial  to  the  promisee.  {Jloffman  v.  ^tna  Itis. 
Co,,  32  K  Y.  413 ;  Coke  on  Litt.  183;  Johnson  v.  Hatfiom, 

2  Abb.  Ct.  of  App.  Dec.  465,  468 ;  Mowatt  v.  Londshoro, 

3  E.  &  B.  307 ;  Gifford  v.  Church,  56  Barb.  114 ;  Marvin  v. 
Stone,  2  Cow.  806 ;  Ilinton  v.  Locke,  5  Hill,  437 ;  Goodyear 
V.   Ogden,  4  id.  105;  Dawson  v.  KitUe,  4  id.   107,   109; 

White  V.  Hoyt,  73  N.  Y.  511 ;  Dickinson  v.  Poughkeepsie, 
75  id.  67,  77;  Simmons  v.  Zaw,  3  Keyes,  219;  Clark  v. 
Baker,  11  Mete.  186;  Harris  v.  Tumhridge,  83  N.  Y.  100; 
Miller  v.  Burke,  68  id.  615  ;  Lawson  on  Usages  and  Cus- 
toms, 40 ;  Barnard  v.  Kellogg,  10  Wall.  383 ;  49  K  Y. 
475.)  It  is  clearly  incompetent  to  allow  a  party  to  prove  his 
own  declarations  or  acts  or  customs  while  performing  an  agree- 
ment, for  the  purpose  of  characterizinfi:  the  agreement  itself. 
{Newhall  v.  Appleton,  102  N.  Y.  133 ;  Reedw.  U.  S.  Express 
Co.,  48  id.  468  ;  Whitehouse  v.  Bh  of  Cooperstoxon,  id.  239  ; 
Moore  v.  MeacKam,  10  id.  207  ;  Peck  v.  Von  Keller,  76  id. 
604;  S,  C,  15  Hun,  470;  Gilchrist  v.  Grocers,  59  X.  Y. 
495,  499.)  Even  if  payment  depended  on  the  deliveries 
exactly  as  defendants  claimed,  then  defendants  assumed  the 
duty  of  delivery  promptly.  (Eddy  v.  Stanton,  21  Wend. 
255,  258.)  The  burden  of  proof  was  on  defendants  to  show 
the  conditions  as  to  payments  which  they  pleaded.  {HoUister 
V.  Bender,  1  Hill,  150,  153 ;  Johnson  v.  Plowman,  49  Barb. 
472  ;  Green  v.  Waggoner,  2  Hilton,  297 ;  Ilolhrook  v.  Wilson^ 

4  Bosw.  64 ;  Simpson  v.  Hart,  14  Johns.  74 ;  Wakeman  v. 
Grower,  4  Paige,  23 ;  aflSrmed,  11  Wend.  187.) 

Edward  Winslow  Paige  for  appellants.  It  was  error  to 
reject  the  evidence  offered  by  the  defendants  to  show  the 
meaning,  in  the  subscription  book  business,  of  the  words  "  four 
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dollars  an  order,"  and  "  four  dollars  a  name."     (1  Greenlf.  Ev. 
§§  288,  292 ;  mnton  v.  Zocke,  5  Hill,  21.) 

Parker,  J.  This  action  was  brought  to  recover  upon  a  con- 
tract for  obtaining  subscriptions  to  certain  publications  known 
as  tlie  "  American  Encyclopedia,"  "  Picturesque  Europe,"  and 
"  Turner's  Gallery."  The  complaint  contained  averment  of  a 
contract  by  defendants  to  pay  the  plaintiff  "  fifteen  dollars  for 
each  and  every  order  he  obtained  for  said  encyclopedia,  and 
four  dollars  for  each  and  every  order  he  obtained  for  said 
other  publications."  The  answer  admitted  a  contract  to  pay 
the  plaintiff  those  sums  upon  the  orders,  under  which  five 
volumes  of  the  encyclopedia  and  ten  parts  of  each  of  the  other 
publications,  respectively,  had  been  taken  and  paid  for  by  the 
subscriber,  and  not  otherwise,  and  further  alleged  payment  of 
the  amount  due  under  the  contract. 

Upon  the  trial  the  plaintiff  gave  evidence  that  an  oral  con- 
tract, as  averred  in  the  complaint,  had  been  made  between  him 
and  defendants. 

The  defendants  thereupon  offered  evidence  to  show  that  in 
the  subscription  book  business  the  words  used  in  the  contract 
had  a  definite  and  well-established  meaning,  and  that  meaning 
was  as  set  forth  in  the  answer.  That  the  words  "  fifteen  dollars 
an  order  for  each  and  every  order  obtained  for  the  encyclo-  *• 
pedia  "  meant,  and  were  well  understood  in  the  subscription 
book  business  to  mean,  $15  an  order  for  each  and  every  order 
obtained  for  the  encyclopedia,  under  which  five  volumes  have 
been  taken  and  paid  for  by  the  subscriber,  and  not  otherwise. 
While  $4  an  order  for  the  other  publications  meant,  $4  for  an 
order  under  which  ten  parts  each,  respectively,  had  been  taken 
and  paid  for  by  the  subscriber  and  not  otherwise,  the  learned 
referee  refused  to  receive  the  evidence,  and  thus  rendered  it 
impossible  for  the  defendants  to  successfully  present  the  only 
issue  tendered  by  their  answer.     We  think  this  was  error. 

"  Every  legal  contract  is  to  be  interpreted  in  accordance 
with  the  intention  of  the  parties  making  it.  And  usage,  when 
it  13  reasonable,  uniform,  well  settled,  not  in  opposition  to  fixed 
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rules  of  law,  not  in  contradiction  of  the  express  terms  of  the 
contract,  is  deemed  to  form  a  part  of  the  contract  and  to  enter 
into  the  intention  of  the  parties,  when  it  is  so  far  established 
and  so  far  known  to  the  parties  that  it  must  be  supposed  that 
their  contract  was  ma3e  in  reference  to  it."  ( Walls  v. 
jBatley,  49  K  Y.  461-469;  Starkie  on  Ev.  637,  710; 
1  Greenl.  on  Ev.  §§  292-294;  Broome  Leg.  Max.  682,  889, 
890;  2  Parsons  on  Cont.  541.)  And  evidence  is  always 
admissible  to  explain  the  meaning  which  usage  has  given  to 
words  or  terms  as  used  in  any  particular  trade  or  business, 
as  a  means  of  enabling  the  court  to  declare  what  the  language 
of  the  contract  did  actually  express  to  the  parties.  (Wliar- 
ton  on  Ev.  §  962 ;  Dana  v.  Fiedler,  12  N.  Y.  40 ;  Hinton  v. 
Locke,  5  Hill,  437.)  The  principle  stated  in  the  authorities 
cited  authorized  the  introduction  of  evidence,  on  the  part  of 
the  defendants,  tending  to  show  that  by  the  usage  or  custom 
of  the  subscription  book  business,  the  words  used  in  the  con- 
tract had  a  well-defined  meaning,  which  was  understood  by 
both  parties  to  the  contract,  and  what  such  meaning  was.  The 
evidence  of  custom  was  admissible,  not  to  change  or  vary  the 
contract  made,  but  to  ascertain  with  greater  certainty  what 
was  the  intention  of  the  parties  at  the  time  of  its  making. 

The  question  now  decided  was  not  directly  passed  upon  by 
this  court  on  the  former  appeal.     (102  N.  Y.  133.) 

The  evidence  erroneously  rejected  on  the  trial  now  under 
review  was  admitted  on  the  first  trial,  and  the  defendants 
succeeded  upon  the  issue.  The  plaintiff  appealed  and  a  reversal 
was  had,  not  upon  the  issue  as  presented  and  passed  upon,  but 
because  the  trial  court  improperly  admitted  the  books  of  the 
defendants  for  the  purpose  of  showing  their  transactions  with 
other  agents. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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John  Powers,  Respondent,  v.  The  Cmr  of  ToiiKEfis,  i'nTl«l 

Impleaded,  etc,  Appellant  lUL^l 

Defendant  V.  entered  into  a  contract  with  the  city  of  Y.  for  improving  one 
of  its  streets;  the  contract  made  it  the  duty  of  the  city  engineer  to  report 
to  the  common  council  in  case  the  contractor  should  refuse  or  neglect  to 
supply  a  sufficiency  of  skilled  workmen  or  proper  materials,  or  should 
fail  in  any  respect  to  prosecute  the  work  with  promptness  and  dUigenoe, 
or  omit  to  fulfill  any  provision  of  the  contract,  and  the  common  council 
were  authorized,  if  satisfied  of  the  correctness  of  such  a  report,  to  declare 
the  contract  forfeited,   to  employ  other  persons  to  finish  the  work 
"  according  to  the  plans  and  specifications,**  and  to  deduct  the  expenses 
from  any  sum  due  the  contractor.    Whfle  the  contractor  was  engaged  in 
performance  the  engineer  reported  that  the  time  for  the  completion  of 
the  contract  had  "  long  since  expired  "  and  that  the  contractor  had  neg> 
lected  to  perform  it  in  other  respects.    Pursuant  to  resolution  of  the 
common  council  notice  was  given  the  contractor  that  unless  the  work 
was  prosecuted  with  diligence  and  promptness  the  city  would  consider 
the  contract  violated  and  forfeited,  and  that  other  persons  would  be 
employed  to  finish  the  work  and  the  expense  charged  against  the  con- 
tractor; and,  thereafter,  that  body  adopted  a  resolution  that  the  con- 
tTact  was  broken  and  forfeited  and  the  work  was  completed   by  the 
city    Some  of  the  work  done  by  the  contractor,  which  was  imperfect, 
was  taken  down  and  rebuilt.    No  notice  had  been  given  by  tlie  city  to 
tbe  contractor  to  take  down  and  rebuild  or  otherwise  change  any  of  the 
work,  he  had  done.    In  an  action  to  foreclose  a  mechanic's  lien  upon  the 
moneys  unpaid  the  city  claimed  to  set-off  the  amount  expended  in 
completing  the  contract.    The  trial  court  excluded  evidence  of  the  cost 
of  taking  down  and  rebuilding  the  imperfect  work,  holding  that  the 
city    having  declared  the  contract  forfeited  on  one  ground  could  not 
tiieroafter  allege  other  grounds,  and  that  it  was  not  authorized  to  take 
do^^vn  and  rebuild  any  work  until  the  engineer  had  made  a  report  that 
tlic     cjontractor  had  neglected  or  refused  to  take  down  and  properly 
r^pUwe  such  work.    Held,  error;  that  the  forfeiture  contemplated  by  the 
<x>ntrajct  applied  only  to  the  contractor;  and  that  upon  forfeiture  the  city 
™<i  the  right  to  go  dn  and  complete  the  contract,  not  simply  remedying 
tile  defects  pointed  out  in  the  report,  but  in  all  other  respects  wherein  the 
^ork  Was  not  completed  according  to  the  terms  of  the  contract;  that  it 
^as  liot  requisite  to  specify  in  the  resolution  all  the  grounds  of  for- 
feiture, but  it  was  sufficient  to  specify  one  tenable  ground. 
o^eral  other  lienors  who  were  made  defendants,  and  the  amount  of  whose 
''^Pecti've  Hens  was  less  than  $500,  claimed  that  as  against  them  no 
appeal  to  this  court  could  be  taken  from  the  judgment.    Held,  that  the 
SiCKELs— Vol.  LXIX.  .  19 
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"amount  in  controversy,"  within  the  meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  limiting  appeals  to  this  court  (§  191,  sub.  8), 
was  the  amount  due  the  contractor;  and,  as  this  exceeded  $500,  that  the 
judgment  was  appealable. 

(Argued  March  29,  1889;  decided  April  16, 1889.) 

Appeal  by  the  defendant,  the  city  of  Yonkers,  from  a  judg- 
ment of  the  General  Tenn  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  upon  an  order  made  May  10, 1887, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
(decision  of  the  court  on  trial  at  Special  Term. 

On  the  18th  of  August,  1883,  the  defendant  George  B. 
'Yalentine  entered  into  a  contract  with  the  city  of  Yonkers,  a 
:municipal  corporation,  for  grading,  curbing  and  otherwise 
improving  Walnut  street  in  that  city,  according  to  certain  plans 
and  specifications.  Said  Valentine  agreed  to  finish  the  work 
within  one  hundred  days  from  August  28,  1883,  and  upon  its 
.completion  the  city  agreed  to  pay  him  the  sum  of  $10,550,  less 
ten  per  cent  thereof,  which  was  not  payable  until  six  months 
after  the  work  was  finished  and  duly  accepted.  It  was  provided, 
however,  that  the  Common  Council  might,  at  its  option,  cause 
payments  to  be  made,  as  the  work  progressed,  to  an  amount 
not  exceeding  eighty  per  cent  of  "  the  full  value  of  the  work 
done,"  but  that  the  exercise  of  such  option  should  not  be 
.deemed  to  be  inconsistent  with  any  of  the  terms  of  the  instru- 
ment," or  "  in  any  manner  change  their  force  and  effect." 

It  was  further  provided  that  it  should  be  the  diity  of  the  city 
.engineer  to  report  to  the  Common  Council  whenever  the  con- 
tractor should  refuse,  or  neglect  to  supply  a  sufficiency  of 
workmen  of  proper  skill,  and  materials  of  proper  quality,  or 
should  fail  in  any  respect  to  prosecute  the  work  with  f aithf ul- 
.ness,  promptness  and  diligence,  or  should  omit  to  fulfill  any 
provision  of  the  contract ;  that  if  the  Common  Council  should 
be  satisfied  that  such  report  was  correct,  it  should  have  power 
to  declare  the  contract  "  to  be  voided  and  forfeited,  broken 
and  violated"  by  the  contractor,  and  the  right  to  employ  other 
persons  to  finish  the  work  according  to  the  plans  and  specificar 
tions ;  to  charge  the  expenses  thereof  to  him  and  to  deduct  the 
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amount  out  of  any  moneys  otherwise  payable  to  him.  Valen- 
tine commenced  to  perform  the  contract  about  August  24, 1883, 
tiut  before  the  limit  of  one  hundred  days  had  expired  he  was 
directed  by  the  city  engineer  who,  according  to  the  contract, 
W  charge  of  the  work  for  the  city,  to  suspend  until  certain 
<>l>8tacles,  for  which  the  contractor  was  not  responsible,  had 
been  removed. 

On  the  14th  of  September,  1885,  while  the  contractor  was 

^Qgaged  in  performing'his  part  of  the  agreement,  the  engineer 

^   charge  reported  to  the  common  council  that  the  time 

Pix>vi<ied  for  the  completion  of  the  contract  had  long  since 

5^pir<ed,  and  that  the  contractor  had  neglected  to  perform  it 

^^  <^GTisin  respects.     Upon  the  same  day  the  common  council, 

"y  I'^eolution,  directed  that  notice  be  given  to  the  contractor 

*^^    liis  sureties  that  unless  they  should  resume  the  work 

^^^>^iTed  by  the  contract  and  prosecute  the  same  with  dili- 

S|°^o^  and  promptness,  the  city,  pursuant  to  the  provisions  of 

^  Contract,  would  consider  it  "  violated,  broken,  voided  and 

/**^ited,"  and  would  employ  other  persons  to  finish  the 

^^  required  by  the  contract,  and  that  the  expense  thereof 

^OXild  be  charged  against  the  contractor  and  deducted  from 

the   contract-price.      Notice  was   given   to    the  contractor 

accordingly,  and  on  the  28th  day  of  September,  1885,  the 

common  council  adopted  a  resolution  which,  after  reciting 

certain  facts,  declared  that  said  contract  was  broken,  violated 

and  forfeited  by  the  contractor,  and  directed  the  committee 

on  streets  to  procure  the  necessary  materials  and  the  street 

commissioner  to  furnish  the  labor  required  by  the  contract  so 

as  to  fully  execute  and  perform  the  same  in  every  respect,  and 

that  they  should  keep  an  accurate  account  thereof  and  report 

the  same  to  the  common  council  so  that  it  might  be  charged 

against  the  contractor.     Thereupon  the  work  was  completed 

by  the  city  and  some  of  the  work  done  by  the  contractor  was 

taken  down  and  rebuilt.     No  notice  was  given  to  him  by  the 

city  to  take  down  or  rebuild  or  otherwise  change  any  of 

the  work  that  he  had  done. 

While  the  contractor  was  engaged  upon  the  contract  he  was 
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paid  by  the  common  comicil,  upon  various  certificates  of  the 
engineer,  the  sum  of  $8,186  in  all,  but,  according  to  one  of 
the  stipulations,  no  certificate  given  or  payment  made  under 
the  contract  was  to  be  held  to  be  an  admission  by  the  city 
that  any  part  of  the  contract  had  been  complied  with,  or  that 
any  detail  of  the  work  had  been  properly  performed,  in  case 
the  fact  should  be  otherwise. 

The  plaintiff  and  some  of  the  defendants,  as  sub-contractors 
under  Valentine,  or  as  laborers  and  material  men,  acquired 
liens  upon  the  moneys  due  and  to  grow  due  from  the  city 
under  said  contract,  pursuant  to  chapter  315  of  the  Laws 
of  1878.  This  action  was  brought  by  the  plaintiff  to  foreclose 
his  lien,  and  all  of  the  other  lienors  were  made  parties  as 
required  by  section  7  of  said  act. 

The  city,  by  its  answer,  after  setting  forth  the  facts,  alleged 
that  it  expended  in  the  completion  of  the  contract  the  sum  of 
$1,828.40,  and  that  the  balance  due  the  contractor,  after 
deducting  this  sum,  was  $215.60.  which  it  was  willing  to  pay 
into  court. 

The  trial  court  held  that  the  city,  after  declaring  the  con- 
tract forfeited  upon  one  ground,  could  not  afterwards  be  per- 
mitted to  allege  other  grounds,  and  that  it  was  not  authorized 
to  take  down  any  work  of  the  contractor  and  do  it  over  at  his 
expense  until  the  engineer  had  made  a  report  that  the  con- 
tractor had  neglected  or  refused  to  take  down  such  work  and 
properly  replace  it.  A  decree,  based  upon  appropriate  find- 
ings, was  entered  adjudging  that  there  was  due  from  the  city 
to  the  contractor  the  sum  of  $2,454.94,  and  directing  that 
it  be  distributed  among  the  different  lienors  according  to 
amount  and  priority,  and  that  the  remainper  should  be  paid 
over  to  him. 

Further  facts  are  stated  in  the  opinion. 

Joseph  F.  Daly  for  appellant.  This  is  the  fund  and  only 
out  of  the  fund  provided  by  the  contract  can  these  liens  here 
sought  to  be  foreclosed  be  paid.  (Laws  of  1878,  chap.  315, 
§  5.)    In  this  action  no  recovery  can  be  had  unless  it  appears 
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that  there  is  money  in  the  city  treasury  that  was  received  from 
assessment  or  the  sale  of  assessment  bonds.  (Hichardson  v. 
CUt/  of  Brooklyn^  34  Barb.  569 ;  Hunt  v.  CUy  of  Utica^ 
18  K  T.  442,  445 ;  Baldwin  v.  City  of  Oswego,  1  Abb.  Ct. 
of  App.  62;  Baker  v.  City  of  Utica,  19  N.  Y.  326,  327; 
Tone  V.  Mayor ^  etc.,  70  id.  157;  Swift  v.  Mayor,  etc.,  83  id. 
528;  Laws  1878,  chap.  315,  §  8.)  If  the  city  officers  have 
been  negligent,  they  can  sue  the  city  for  that  negligence,  and 
in  case  they  do  this  they  can  recover.  But  their  action  is  in 
tort,  not  on  contract,  {ReiUy  v.  City  of  Albany,  21  N.  Y. 
State  Eep.  460.) 

Ralph  JE  PHme  for  respondent.  The  way  m  which  any 
breach  may  be  ascertained  and  determined  provided  by  the 
agreement,  is  the  only  way,  and  that  way  must  be  used,  and 
all  other  ways  are  excluded,  and  the  maxim  "  expressio  unius 
estexpresaio  aUerius'*^  applies.  {Morey  v.  F.  L.  &  T,  Co., 
J4  K  Y.  306 ;  Curtiss  v.  LeamU,  15  id.  259 ;  Still  v.  Coming, 
Id.  300;  People  v.  Draper,  Id.  568;  Matter  v.  Bonaffe, 
23  id.  177;  People  v.  N.  Y.  C.  B.  R.  Co.,  24  id.  495; 
Bobbins  v.  FvMer,  Id.  577;  People  v.  Dolan,  36  id.  65; 
Fellows  V.  Heermans,  13  Abb.  [ST.  S.]  7.)  This  action  is  to 
foreclose  a  mechanic's  lien  and  is  not  an  action  "  affecting  the 
title  to  real  estate  or  an  interest  therein,"  and  when  a  judgment 
in  such  a  case  is  for  less  than  $500  there  is  no  appeal  to  the 
Court  of  Appeals.    (  Wheeler  v.  Schofield,  67  N.  Y.  311.) 

Vank,  J.  On  the  14th  of  September,  1 885,  the  city  engineer 
reported  to  the  common  council  that  the  time  to  complete  the 
contract  had  expired  long  before,  and  "also  that  the  contractor 
has  neglected  to  provide  a  sufficiency  of  workmen  and  material 
and  failed  to  supply  the  same  with  such  due  diligence  that  the 
comparatively  small  amount  of  work  remaining  to  be  done 
thirty  days  ago  has  not  been  promptly  prosecuted  to  comple- 
tion, nor  will  it  be  finished  this  fall  at  the  present  rate  of  pro- 
gress.*' Two  weeks  later,  after  due  notice  to  the  contractor 
of  its  intention  \o  forfeit  the  contract  if  he  did  not  prosecute 
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the  work  with  diligence  and  promptness,  the  common  council 
decided  that  the  work  required  by  the  contract  had  not  been 
completed,  and  that  it  was  not  being  prosecuted  with  prompt- 
ness and  diligence,  and  declared  the  contract  forfeited.  The 
parties  agreed  that  the  common  council  should  have  this  power 
if  it  was  "  satisfied  "  that  the  report  of  the  engineer  was  cor- 
rect. The  common  council  could  not  be  arbitrary  or  capri- 
cious in  the  exercise  of  the  power,  but  was  bound  to  act  judi- 
cially and  declare  that  it  was  satisfied  only  when  in  reason  and 
good  conscience  it  might  be  satisfied.  While  it  was  not  bound 
to  be  right,  it  was  bound  to  act  in  good  faith.  This,  in  the 
absence  of  evidence  to  tlie  contrary,  it  is  presumed  to  have 
done.  The  facts  furnished  suflicient  ground  for  its  action. 
Just  two  years  liad  elapsed  since  the  contractor  began  his 
undertaking  under  the  agreement  to  complete  it  in  one  hundred 
days.  According  to  the  undisputed  evidence  all  of  the  delays 
for  which  the  city  was  responsible,  or  that  were  owing  to  the 
season  of  the  year  or  the  weather,  did  not  exceed  one  year. 
The  report  itseK  gave  the  common  council  jurisdiction  and 
was  suflScient  evidence  for  it  to  act  upon.  It  stated  as  facts  the 
expiration  of  the  contract  time  and  the  negligence  of  the  con- 
tractor to  provide  a  suflici^ncy  of  workmen  and  materials.  Even 
after  notice  the  contractor  had  two  weeks,  but,  according  to 
the  recitals  in  the  resolution  of  forfeiture,  he  did  not,  during 
that  period,  proceed  with  promptness  and  diligence  to  prose- 
cute the  work.  The  trial  court  assumed  that  the  forfeiture  was 
authorized,  but  held,  in  effect,  that  all  defects  not  mentioned 
in  the  report  of  the  engineer  were  waived  by  the  city. 

Assuming  that  the  common  council  had  jurisdiction  to 
declare  the  contract  forfeited,  the  question  arises,  what  effect 
that  action  had  upon  the  rights  of  tlie  parties.  It  is  claimed 
by  the  respondents  that  the  city  had  the  power  only  to  finish 
the  work  not  then  done,  or  attempted  to  be  done,  either  imper- 
fectly or  otherwise,  while  the  appellant  contends  that  it  had 
the  right  to  finish  all  work  then  incomplete,  including  that 
which  the  contractor  had  attempted  to  do,  but  had  done 
poorly. 
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The  forfeiture  contemplated  by  the  contract  applies  only  to 
the  contractor  by  depriving  him  of  tlie  right  to  finish  the 
work.    It  leaves  the  contract  in  force  as  to  the  city,  but  calls 
into  operation  new  provisions  especially  adapted  to  the  emer- 
gency.    Those  provisions  do  not  simply  authorize  the  com- 
mon council  to  remedy  the  defects  pointed  out  in  the  report, 
or  to  complete  the  work  in  those  respects  which  the  report 
mentioned  as  incomplete.     They  authorize  the  common  coun- 
cil "  to  perform  and  furnish  the  work  and  material  required 
by  the  plans  and  specifications,  so  as  to  fully  execute  and 
complete  said  work."     Thus  the  power  to  complete  the  con- 
tract is  unlimited.     It  is  not  confined  to  the  ground  upon 
which  the  contract  may  have  been  declared  forfeited.     The 
words  '^  fully  execute  and  complete  "  do  not  apply  exclusively 
to  that  portion  of  the  Work  which  the  contractor  did  not  try 
to  do  at  all,  but  they  apply  to  all  work  not  completed  accord- 
ing to  the  plans  and  specifications.     Instead  of  referring 
simply  to  that  part  of  the  street  which  had  not  been  paved  at 
all,  they  refer  to  the  entire  street  and  authorize  everything 
to  be  done  that  was  necessary  to  fully  execute  and  complete 
the  entire  work  as  required  by  the  contract.     As  the  city  had 
neither  accepted  any  part  of  the  work,  nor  waived  any  of 
the  provisions  of  the  contract,  it  was  empowered  to  render 
perfect  anything  that  the  contractor  had  left  imperfect,  and 
to  deduct  the  expense  from  the  contract-price  yet  unpaid. 
It  was  not  the  intention  of  the  parties,  according  to  their 
^tten  agreement,  that  upon  declaring  a  forfeiture,  tha  city 
diould  simply  resume  work  where  the  contractor  left  off  and 
fi^iish  it  from  that  point  only,  with  no  right  to  remedy  defects 
^^  to  repair  bad  work  in  those  parts  of  the  street  already  gone 
over.    Such  a  construction  would  deprive  the  words  used  by  the 
Parties  of  tlieir  natural  meaning.     If  the  contractor  used  poor 
'^terials  and  did  poor  work  and  finally  refused  to  go  on 
^*^   the  contract,  the  common  council  was  not  bound  to 
^eclare  the  forfeiture  upon  all  possible  grounds.     It  was  suf- 
ticient  if  it  named  a  single  tenable  ground.     That  deprived 
^^  contractor  of  the  right  of  further  performance  and  covh 
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f erred  it  upon  the  common  council.  It  thereupon  became 
the  duty  of  that  body  to  cause  to  be  done  tliat  which  the  con- 
tractor ought  to  have  done^  in  order  to  fully  execute  and  com- 
plete the  work  in  the  form  required  by  tlie  plans  and 
specifications.  Jurisdiction  to  forfeit  the  contract  upon 
any  ground  conferred  the  power  to  complete  the  contract  in 
every  respect.  The  forfeiture  does  not  operate  simply  to  the 
extent  named  in  the  report,  but  absolutely,  and  the  right  to 
correct  defects  extends  beyond  those  reported  by  the  engineer, 
to  the  entire  work.  The  contract  does  not  require  that 
notice  should  be  given  to  the  contractor  to  replace  poor 
material  or  change  poor  work.  It  provides  that  all  materials 
used  and  work  done  shall  be  subject  to  inspection  by  the 
common  council  and  engineer,  and  that  if,  in  the  opinion  of 
either,  the  materia^  or  work  is  bad,  it  shall  be  rejredied  by 
the  contractor.  It  also  provides  that  such  inspection  shall 
not  be  construed  to  relieve  the  contractor  from  any  obligation 
to  execute  the  work  in  strict  accordance  with  the  true  intent 
and  meaning  of  the  plans  aiQd  specifications.  These  provi- 
sions, however,  ceased  to  be  operative  after  tlie  forfeiture. 
They  applied  only  while  the  contractor  was  still  engaged  in 
performing  the  contract. 

We  think,  therefore,  that  the  trial  court  erred  in  rejecting 
certain  evidence  offered  to  show  what  portions  of  the  work  were 
defectively  done,  according  to  the  plans  and  specifications,  and 
what  the  work  done  by  the  city  to  remedy  the  defects  was 
worth.  The  ruling  was  apparently  based  on  the  theory  that 
the  city,  by  its  action,  had  waived  all  imperfect  work  and 
should  be  confined  to  that  which  had  not  even  been  commenced. 
From  what  has  already  been  said,  it  is  dear  tliat  this  evidence 
should  have  been  received,  and  that  the  reasonable  value  of  the 
work  necessarily  done  under  the  direction  of  the  common  coun- 
cil to  fully  complete  the  contract  according  to  the  plans  and 
specifications,  should  have  been  deducted  from  the  contract 
price. 

It  is  insisted  by  certain  of  the  respondents  that  as  the  amount 
of  their  respective  liens  is  less  than  $500,  no  appeal  can    be 
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^en  from  the  judgment  as  to  them.     The  matter  in  contro- 
versy, however,  is  the  amount  due  the  contractor  from  the  city, 
^  that  must  be  estabhshed  before  any  Ken  upon  it  can  be 
^^forced.     Tlie  lien  operates  upon  the  moneys  in  the  control 
.^*  the  city,  due  or  to  grow  due  under  the  contract.     By  the 
^^^gjnent  appealed  from,  it  is  first  adjudged  that  the  sum  of 
^5^^4:54.94  is  due  from  the  city  to  the  contractor,  under  the 
/a^^  ^luct,  and  then  $1,803.01  thereof  is  distributed  among  seven 
^^^j'^^^ns  holding  liens,  which  range  in  amoimt  from  $40.37  to 
^>*-Cl90.40,  while  the  remainder,  $651.93,  is  awarded  to  the 
contractor. 

We  think  that  the  judgment  is  appealable  and  that  it  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event 
All  concur. 
Judgment  reversed. 


John  F.  Klumpp  et  al.,  Appellants,  v.  Guy  H.  GAKDNEKCt  al.. 

Respondents.  i  ii8__4i«l 

'^e  one  or  more  members  of  a  copartnership  cannot  execute  a  general 
**jgnment  for  the  benefit  of  creditors,  with  or  without  preferences,  with- 
out the  consent  of  all,  if  it  apx)ears  by  the  acts  or  declarations,  before  or 
^ter  the  assignment  of  the  member  or  members  who  did  not  sign,  that 
^®  or  they  assented  to  making  it,  or  that  it  was  made  by  his  or  their 
authority,  it  is  valid. 
^'*en<i^jjjg  J)  ^ujj  Q  yf^Ye  copartners;  the  firm  being  in  straitened  cir- 
^»«tfcstances  G.  started  for  Australia,  with  a  view  of  nuiking  sales  of 
^"^^^^^is  there  in  sufficient  amounts  to  relievo  it  from  its   embarrass- 
?^***,  leaving  D.  in  charge  of  the  business.    G.  wrote  D.  from  San 
.^^^^oisco  Urging  him  to  continue  the  business  and  get  extensions  of 
**^^»    but  "should  you  have  to  make  an  assignment"  then  to  make 
^r^^^iii  persons  named  preferred  creditors  and  put  in  certain  specified 
'^^^B  as  assets.    The  pressure  from  creditors  became  so  great  that  G 
7^*^«equently  made  a  general  assignment  of  the  firm  assets,  executing 
^xx  the  name  of  the  firm,  in  the  name  of  G.  by  D.  "  by  authoriza- 
^^^."  and  in  his  own  name,  and  acknowledging  it.     Held,  that  the 
t^tt^Y  was  to  be  understood  as  giving  D.  authority  to  execute  the  ussign- 
SioKELs— Vol.  LXIX    20 
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ment  at  any  time  when  it  should  become  necessary  during  O.'s  absence; ' 
and  so,  the  assignment  was  Talid;  that  while  the  attempted  execution 
and  acknowledgment  in  the  name  of  G.  was  invalid,  it  might  be  treated 
as  surplusage. 
D.  had,  before  making  the  assignment,  paid  the  debts  due  the  persons  G. 
had  requested  him  to  prefer.  Held,  that  the  fact  they  could  not  be  pre- 
ferred did  not  terminate  the  authority  to  make  the  assignment. 

(Argued  March  27,  1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  2,  1888,  which  aflSrmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

James  Z.  Bishop  for  appellants.  The  general  assignment 
was  void  because  it  was  not  executed  by  G.  H.  Grardner,  or 
with  his  consent.  (  Welles  v.  March,  30  N.  Y.  344 ;  Williams 
V.  Whedan^  39  Hun,  98 ;  FisJier  v.  Murray,  1  E.  D.  Smith, 
341 ;  Burrill  on  Assign.  §  86 ;  Ilitchcock  v.  St,  John,  1  Hoff. 
Ch.  511,  518 ;  Ha/oens  v.  Ilussey,  5  Paige,  29,  31 ;  GaUs  v. 
Andrews,  37  N.  Y.  657,  659 ;  Hooper  v.  Beecher,  7  State 
Eep.  406 ;  8  id.  898 ;  Beals  v.  Allen,  18  Johns.  363  ;  Robert- 
son V.  Ketchum,  11  Barb.  652 ;  Martin  v.  Famsworth,  49  id. 
555;  Story  on  Agency,  §  62;  2  Ewell's  Ev.  on  Agency, 
chap.  5 ;  Atwood  v.  Munnings,  7  B.  &  C.  278  ;  Ferreira  v. 
Depew,  17  How.  Pr.  418.)  Neither  the  insolvency  of  the 
firm,  nor  the  pressure  of  creditors,  however  great,  will  justify 
one  partner  by  reason  of  the  absence  of  his  copartner,  in 
executing  an  assignment  on  behalf  of  the  absent  partner. 
( Welles  V.  March,  30  N.  Y.  344 ;  Robinson  v.  Gregoiy^  29 
Barb.  500 ;  Coope  v.  Bowles,  42  id.  87 ;  Pettee  v.  Orser^ 
6  Bosw.  123 ;  Loeb  v.  Pierrepoint,  58  Iowa,  469;  Nat.  Rk. 
V.  Sackett,  2  Daley,  395  ;  Palmer  v.  Meyers,  43  Barb.  509 ; 
Kelley  v.  BaJcer,  2  Hilt.  531.)  The  assignment  was  not 
acknowledged  as  required  by  law.    (Burrill  on  Assign.  [5th  ed .] 


1889.]  Klumpp  et  aL  v.  Gabdneb  et  al.  155 


Statement  of  case. 


I§  249, 376, 377 ;  Hardnum  v.  B(ywm,  39  N.  Y.  196  ;  Randall 
^Dvsenbury^  63  id.  %^h\  Smith  v.  B(yyd^  101  id.  472; 
^mith  V.  Tim,  14  Abb.  N.  C.  447,  and  note ;  Treadwdl  v. 
^cketty  50  Barb.  440 ;  Jones  v.  Bachy  48  id.  568 ;  Lowenstein 
^«  Flaurand,  82  N.  Y.  494 ;  PeopUy.  Walker ,  23  Barb.  304 ; 

^Jl.  S.  756,  §  4,  757,  §  9,  759,  §  15 ;  Gales  v.  Andrews,  37 
•  Y.  557.)    The  court  erred  in  refusing  to  find  material  facts 

^"^"pported  by  uncontradicted  evidence,  which,  if  found,  would 
liave  established  or  tended  to  establish  that  the  assignment  was 
made  to  hinder,  delay  and  defraud  creditors.  {Victor  v. 
Henleiny  34  Hun,  562 ;  White  v.  JFagin,  18  Week.  Dig.  358; 
Iselin  V.  Herdein,  2  How.  Pr.  214 ;  SchuUz  v.  Hoagland,  85 
N.  Y.  464 ;  Untermeyer  v.  Hutter,  26  Hun  147 ;  TalcoU  v. 
Hess^  31  id.  282  ;  Mayer  v.  Kossuth  Ma/rx,  Daily  Reg.,  Dec. 
22, 1886 ;  Sheldon  v.  Sheldon,  51 N.  Y.  354 ;  Mason  v.  Lard, 
40  id.  476 ;  Bedlow  v.  N.  T.  Floating  Dry  Dock  Co., 
20  State  Rep.  707  ;  Amsdem  v.  Manchester,  40  Barb.  158 ; 
Hvhbard  v.  Briggf,  31  N.  Y.  518 ;  Henry  v.  Foster,  Daily 
Reg.  Oct.  19,  1887.)  The  plaintiffs'  remedy  at  law  was 
exhausted  by  the  issue  and  return  of  the  execution.  {Pierce 
V.  Craine,  4  How.  Pr.  257 ;  Park  v.  Church,  5  id.  381 ; 
Ckicester  v.  Cande,  3  Con.  31 ;  Stephens  v.  Browning, 
1  Code  R.  123 ;  Sears  v.  Bumham,  17  N.  Y.  445 ;  Freeman 
on  Executions,  §  38 ;  Code  of  Civ.  Pro.  §§  721,  722,  723 ; 
Douglas  v.  Ilaberstro,  88  N.  Y.  618 ;  Wright  v.  Nostrand, 
94  id.  47 ;  Ba^con  v.  Cropsey,  7  id.  195 ;  lienick  v.  Orser^ 
4  Bosw.  384 ;  Oakely  v.  Becker,  2  Cow.  454 ;  Grosvenor  v. 
EutU,  11  How.  355 ;  Berry  v.  Riley,  2  Barb.  -307.)  What- 
ever in  this  execution  is  a  mere  irregularity  will  be  disregarded 
in  this  action.  {Laflin  v.  Rdyea,  7  Paige,  368 ;  Herman  on 
Executions,  48,  §  60 ;  13  Tex.  379 ;  Freeman  on  Executions, 
§  67 ;  P(yrter  v.  Goodman,  1  Cow.  413 ;  19  Minn.  17 ;  12  id. 
90 ;  Wright  v.  Nostrand,  94  N.  Y.  48.) 

Uenry  P.  Stachpole  for  respondents.  Although  authority 
in  one  or  more  of  the  members  of  a  firm  to  make,  without  the 
other  or  others,  a  general  assignment  of  the  partnership  prop- 
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erty  for  the  benefit  of  the  firm's  creditors,  is  not  to  be  implied 
merely  from  the  partnership  relation  nor  from  the  single  addi- 
tional fact  of  the  absence  of  the  other  partner  or  partners,  yet 
such  authority  may  be  given.  {Darrow  v.  Bruff^  36  How.  Pr. 
479  ;  Emerson  v.  Senter^  118  U.  S.  3,  7 ;  Osborne  v.  Barge^ 
29  Fed.  Rep.  725,  727 ;  Imoenstein  v.  Flaurand,  82  N.  T. 
494  ;  11  Hun,  399, 400  ;  Welles  v.  March,  30  K  Y.  344,  351, 
353  ;  KeUy  v.  Baker,  2  Hilt.  531 ;  JfTat.  BJc.  v.  Saciett,  2  Daly, 
395 ;  Palmer  v.  Myers,  43  Barb.  509,  513.)  It  was  not  neces- 
sary for  Mr.  Daggett  to  execute  or  acknowledge  the  assign- 
ment in  the  name  of  Mr.  Gardner  at  all.  Having  authority  to 
assign  for  the  firm,  his  execution  of  the  assignment  in  the 
firm  name  and  his  acknowledgment  in  his  own  name  that  he 
so  executed  it  were  suflBcient.  (  Welles  v.  March,  30  N.  Y. 
344 ;  Baldwin  v.  Ty7ies,  19  Abb.  32,  34 ;  Nat  Bk.  v.  Sa<ikeU, 
2  Daly,  395  ;  Lowenstein  v.  Flauraud,  11  Hun,  399,  402 ;  82 
N.  Y.  494,  499 ;  Osborne  v.  Barge,  29  Fed.  Rep.  725 ;  Ixy^eU 
V.  Steam  Saw  Mill  Assn.,  6  Paige,  54,  59,  60  \  Van  Ness  v. 
Bk.  of  U.  S,  13  Peters,  17 ;  Johnson  v.  Bush,  3  Barb.  Ck 
207,  240 ;  KeUy  v.  Calhoun,  95  U.  S.  710,  712,  713 ;  StewaH 
V.  Button,  39  111.  91 ;  Frostburg  Mut  Build.  Assn.  v.  Bro/ce, 
51  Md.  508,  511 ;  City  of  Kansas  v.  R.  R.  Co.,  77  Mo.  180  ; 
Eppright  V.  Nickerson,  78  id.  482.)  The  certificate  of 
acknowledgment  is  in  due  form.  (1  Abb.  N.  P.  and  Forms, 
15,  Forms  5,  6 ;  Ixywenstein  v.  Flauraud,  82  N.  Y.  494 ; 
Claflin  V.  Smith,  13  Abb.  X.  C.  241,  246,  247,  248 ;  S.  C,  35 
Hun,  372,  375 ;  KeUy  v.  Calhoun,  95  U.  S.  710,  713  ;  Bass- 
hor  V.  Stewart,  54  Md.  376,  383  ;  Jackson  v.  Chimaer,  2  Cow. 
552-567 ;  Troup  v.  Haight,  1  Hopk.  239 ;  Duval  v.  Covenr 
hoven,  4  Wend.  561 ;  Averill  v.  Wilson,  4  Barb.  180 ;  Hunt 
V.  Johnson,  19  N.  Y.  279,  294 ;  West  Point  Iron  Co.  v.  Bey- 
mert,  45  id.  703;  Smith  v.  Bm/d,  101  id.  472,  477.)  The 
judgment  will  remain  undisturbed  if  there  is  any  evidence  at 
all  in  the  case  to  sustain  the  findings  of  the  lower  court. 
(Shand  v.  Uafiley,  71  N.  Y.  319,  322.)  Plaintiffs  are  bound 
to  prove  fraud  if  they  wish  to  establish  it.  Suspicious  cir- 
cumstances, even  when  unexplained,  are  not  enough.    They 
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must  show  the  suspicions  to  be  well  founded.  All  presump- 
tions are  in  favor  of  innocence.  {Shultz  v.  Hoagland,  86 
N.  T.  464 ;  Bates  v.  McNvUy,  4  State  Rep.  647.)  The  direc- 
tion to  levy  improperly  included  the  real  property  of  the  firm. 
(Adsit  V.  BuUer,  87  K  Y.  585.) 

Haight,  J.  The  plaintiffs,  as  judgment  creditors,  brought 
this  action  to  set  aside  a  general  assignment  for  the  benefit  of 
creditors,  made  by  the  defendants  Gardner  and  Daggett  to  the 
defendant  Heald,  upon  the  ground  that  the  same  was  void, 
and  was  made  with  intent  to  hinder,  delay  and  defraud  cred- 
itors. The  defendants,  Gardner  and  Daggett,  were  copartners 
doing  business  as  shipping  merchants  in  the  city  of  New  York, 
under  the  firm  name  of  G.  H.  Gardner  &  Co.  The  assignment 
was  made  on  the  9th  day  of  October,  1886,  and  was  executed 
by  Daggett,  who  first  signed  the  firm  name  "  G.  H.  Gardner  & 
Co. ; "  underneath  he  signed  the  name  "  Guy  H.  Gardner,  by 
David  Daggett,  by  authorization."  Then  follows  his  own 
name.  The  assignee,  Heald,  also  signed  for  the  purpose  of 
accepting  the  trust  in  accordance  with  the  provisions  of  the 
statute.  The  assignment  was  executed  in  the  presence  of 
Henry  P.  Starbuck,  who  signed  as  a  subscribing  witness,  and 
the  same  was  acknowledged  before  a  notary  public  by  the 
defendant  Daggett. 

It  is  contended  that  the  execution  of  the  assignment  and  the 
acknowledgment  thereof  were  not  in  compliance  with  the  pro- 
visions of  the  statute,  and  that  the  instrument  was,  therefore, 
void.  So  far  as  Daggett  attempted  to  execute  the  instrument 
in  the  name  of  Guy  H.  Gardner,  and  to  acknowledge  it  in  his 
name,  we  shall  attempt  no  justification.  We  shall  consider 
only  the  execution  of  the  instrument  by  him  in  his  own  name 
and  that  of  the  firm,  and  to  that  extent  the  acknowledgment 
appears  to  be  regular  in  form  and  sufficient.  It  thus  becomes 
a  question  whether  Daggett,  as  one  of  the  members  of  the 
copartnership,  could  execute  the  assignment  of  the  firm  prop- 
erty. The  nde  appears  to  be  unquestioned,  and  is  to  the  effect 
that  one  or  more  members  of  a  copartnership  firm  cannot 
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execute  a  general  assignment  for  the  benefit  of  creditors,  with 
or  without  preferences,  without  the  consent  of  the  other  mem- 
ber or  members  of  the  firm.  But  if  it  appears  from  the  acts 
or  declarations  of  such  member  or  members,  either  before  or 
subsequent  to  the  assignment,  that  he  or  they  assented  to  mak- 
ing it,  or  that  it  was  made  by  his  or  their  authority,  it  is  valid. 
The  leading  case  upon  this  question  which  has  been  cited  and 
approved  in  numerous  cases,  is  that  of  Wells  v.  March  (30 
N.  Y.  344),  and,  inasmuch  as  the  rule  is  not  questioned,  no 
further  citation  from  the  authorities  is  necessary. 

It  thus  becomes  important  to  determine  whether  Daggett 
executed  the  assignment  by  the  authority  or  with  the  consent 
and  approval  of  Gardner. 

It  appears  from  the  evidence  tliat  the  firm  was  in  some- 
what straitened  circumstances  and  that  Gardner  determ- 
ined to  take  a  trip  to  Australia,  and  to  there  attempt  to 
make  sales  of  goods,  etc.,  in  sufficient  amounts  to  relieve 
the  firm  from  its  embarrassments  and  pay  up  its  liabilities ; 
that  thereupon  he  left  New  York  for  Australia  on  the 
30th  day  of  May,  1885,  leaving  Daggett  in  charge  of  the 
business.  After  his  departure,  Daggett  became  frightened 
at  the  growing  embarrassments  of  the  firm,  and  tele- 
graphed Gardner,  at  San  Francisco,  to  give  up  the  Austra- 
lian trip  and  to  return  and  help  him.  To  this  Gardner 
replied  by  wire  that  it  would  be  folly;  that  he  was  to 
sail  that  noon,  and  then  wrote  him  a  letter,  under  date  of 
June  sixth,  from  which  we  make  the  following  quotations 
bearing  upon  the  question  under  consideration :  "  Now,  as  to 
my  coming  back,  I  have  lain  awake  most  of  the  night  think- 
ing over  matters  and  trying  to  decide  what  is  best,  and  I 
cannot  see  any  way  my  return  would  benefit  us,  but  can  see 
much  harm,  not  to  mention  the  loss  of  $500  in  expenses. 
In  the  first  place,  my  return  would  naturally  make  a  great 
deal  of  talk,  as  it  is  known  I  have  started,  and  what  explana- 
tion could  we  give  ?  In  the  second  place,  unless  we  did  raise 
the  money,  we  would  be  only  worse  off,  for  now  if  you  have 
to  ask  for  an  extension  of  time,  you  can  readily  get  it,  as  you 
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will  of  course  say  that  it  is  only  to  give  me  time  to  sell  the 
goods  we  own  and  thus  pay  off  everything,  and  I  will  do  it, 
too ;  for,  if  you  have  not  sold  an  interest,  I  can  afford  to  give, 
and  will,  if  necessary,  give  a  large  inducement  to  the  trade 
there  to  give  me  orders  from  Cat,  and  I  can  guarantee 
$25,000  in  four  to  five  months.  ♦  ♦  ♦  Should  you  have 
to  make  an  assignment,  make  Mrs.  A.  a  preferred  creditor 
and  Morton,  B.  &  Co.  for  any  outstanding  drafts  on  credit. 
Don't  forget  to  put  in  Iron  Co.  stock  as  an  asset  for  4,000 
pounds  (it  will  bring  that  easily),  and  Grenade  stock  for  at 
least  $10,000." 

The  letter  contains  further  statements  of  their  assets  and 
liabiUties  and  the  assurance  that  in  six  months'  time  they 
must  come  out  right  side  up.  He  then  exhorts  Daggett  to  do 
the  best  that  he  can  to  keep  the  pot  boiling  imtil  he  could 
relieve  him,  to  get  extenfiions  of  time  by  giving  notes,  etc. 

It  further  appears,  from  the  evidence,  that  Daggett  did 
continue  the  business  until  the  ninth  day  of  October,  at  which 
time  the  pressure  from  creditors  was  so  great  that  the  assign- 
ment in  question  was  made.  The  authority  from  Grardner  to 
execute  the  assignment,  if  such  exists,  is  to  be  found  from  the 
foregoing  letter  and  the  circumstances  under  which  it  was 
written.  The  firm,  as  we  have  seen,  was  then  in  straitened 
circnmstancea ;  Gardner  was  at  the  point  of  sailing  to  a  distant 
country,  from  which  it  took  several  weeks  to  communicate  by 
mail  Daggett  had  been  left  in  charge  of  the  business.  The 
letter  directs  him  to  continue  it  and  to  do  the  best  he  could  to 
get  extensions  of  time,  etc.  But  should  he  have  to  make  an 
assignment,  to  prefer  certain  creditors,  naming  them.  Then 
follows  directions  in  reference  to  certain  assets. 

It  appears  to  us  that  this  was  intended  and  must  be  under- 
stood as  giving  Daggett  authority  to  make  an  assignment,  and 
that  that  authority  extends  to  any  time  in  the  future  during 
Grardner's  absence  in  Australia  when  it  should  become  neces- 
sary. The  instructions  to  continue  the  business,  to  get  exten- 
sions of  time,  etc.,  of  necessity  lead  to  this  conclusion.  It  is 
true  that  the  instructions  required  Mrs.  A.  and  Morton,  B.  & 
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Co.  to  be  preferred.  Mrs.  A.  referred  to  Mrs.  Atwater  from 
whom  the  sum  of  $5,000  had  been  borrowed.  Morton,  B.  & 
Co.  referred  to  Morton,  Bliss  &  Co.  on  whom  Gardner  was  to 
draw  his  drafts  for  expenses  wliile  abroad.  In  continuing  the 
business,  Daggett  had  paid  Mrs.  Atwater  her  claim,  and  had 
also  paid  Morton,  Bliss  &  Co.  the  drafts  that  had  been  drawn 
upon  them  by  Gardner,  so  that,  at  the  time  of  the  assignment, 
there  was  nothing  standing  to  their  credit,  and,  consequently, 
they  could  not  be  preferred  in  the  assignment.  The  argument 
to  the  effect  that  the  letter  only  gave  authority  to  make  the 
assignment,  upon  condition  that  these  persons  should  be 
preferred  as  creditors,  and  that  their  claims  having  been  paid 
and  disposed  of  so  that  they  could  no  longer  be  preferred  as 
creditors,  the  authority  to  make  the  assignment  also  termi- 
nated, appears  to  us  to  be  untenable^ 

As  to  the  acknowledgment,  we  have  already  said  all  that 
was  necessary.  If  Daggett  had  authority  to  execute  the 
assignment  of  the  firm  property,  he  had  authority  to  execute 
it  in  the  name  of  the  firm  and  by  himself,  and  to  acknowledge 
it  as  such,  and  the  attempt  to  acknowledge  it,  on  the  part  of 
Gardner,  individually,  may  be  treated  as  surplusage. 

Several  exceptions  were  taken  to  the  refusal  of  the  trial  court 
to  find  the  facts  as  requested  by  the  plaintiflfs.  We  have 
carefully  examined  the  evidence  bearing  upon  these  questions. 
There  is  evidence  which  sustains  the  findings  of  the  trial  court, 
and  the  General  Term  has  aflBnned  the  same. '  Inasmuch  as 
these  exceptions  involve  questions  of  fact,  and  the  weight  of 
evidence,  we  must  consider  them  as  finally  disposed  of  in  the 
court  below. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  •  ' 
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WiLUAM  J.  CoMLET  ot  al.,  Respondents,  v.  IIknby  Dazian,      jUi  iq^j 
Impleaded,  etc..  Appellant.  ^*^' 

Plaintiffs  executed  to  one  F.  a  bill  of  sale  of  certain  goods,  absolute  in 
form,  but  which  was  intended  merely  as  security;  the  goods  remained  in 
plaintiffs'  possession.  Subsequently  F.,  at  the  request  of  plaintiff, 
transferred  the  goods  by  bill  of  sale  to  defendant.  This  was  done  under 
an  arrangement  that  defendant  should  take  possession  of  the  goods  and 
with  the  consent  and  approval  of  plaintiffs,  and  not  otherwise,  sell  them 
and  distribute  the  proceeds  among  plaintiffs'  otedltors  as  directed;  the 
assignment  being  made  to  avoid  trouble  with  creditors.  Defendant  sold 
the  goods  without  such  consent  and  retained  the  proceeds.  In  an 
action  for  conversion,  held,  that  the  transfer  by  F.  was  simply  a 
formal  waiver  of  his  security  and  left  plaintiffs  at  liberty  to  dispose  of 
the  property;  and  that,  as  under  the  agreement  with  defendant,  the  latter 
had  no  power  to  complete  the  sale  or  deliver  the  property  until  he  had 
obtained  plaintiffs'  approval  as  to  price,  the  unauthorized  sale  was  a  con- 
version; and  so,  the  action  was  maintainable. 

Also,  held,  that,  in  the  absence  of  evidence  of  the  acceptance  or  adoption 
of  the  arrangement  by  plaintiffs'  creditors,  they  had  no  legal  interest  in 
defendant's  promise  as  to  distribution;  that  such  direction  was  revocable 
and  a  demand  made  before  commencement  of  the  action  was  sufficient 
notice  of  plaintiffs*  intention  to  revoke  it. 

Where  one  takes  title  to  personal  property  simply  to  secure  himself  as 
surety  upon  a  bond  of  his  assignors,  he  has  no  interest  in  the  property 
that  he  can  sell  until  after  a  breach  in  the  condition  of  the  bond.  His 
title  is  both  personal  and  contingent,  and  by  an  assignment  before  the 
contingency  named  has  happened,  he  parts  with  his  security  without 
transferring  any  right  to  his  assignee. 

An  agent  entrusted  with  property  to  sell  at  a  price  to  be  approved  by  his 
principal,  if  he  sells  without  such  approval,  is  liable  for  a  conversion. 

Reported  below,  21J.  &  S.  616. 
(Argued  March  27,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  1,  18S6,  which  aflBrmed  a  judgment  in  favor  of  the 
plaintiffs,  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  was  an  action  for  conversion. 

On  the  16th  of  March,  1882,  the  plaintiffs  assigned  certain 
costumes  and  other  theatrical  property,  then  owned  by  tbem, 
SicKELs  —Vol.  LXIX.    21 
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to  one  Thomas  M.  Flemming  by  a  bill  of  sale  absolute  in  form. 
On  the  same  day  said  Flemming  gave  them  a  receipt,  stating  that 
said  bill  of  sale  was  not  an  absolute  transfer,  but  was  designed 
to  secure  him  from  loss  as  surety  upon  a  bond  signed  by  him  for 
the  plaintiffs  in  a  suit  then  pending.  After  the  settlement  of 
said  suit  and  on  November  21, 1882,  Fleimning,  at  the  request 
of  tlie  plaintiffs  and  pursuant  to  an  arrangement  between  them 
and  the  defendant  Dazian,  transferred  said  property,  which 
was  still  in  the  possession  of  the  plaintiffs,  to  said  Dazian  and 
one  D'Oyley  Carte,  who  was  originally  joined  as  a  defendant 
in  this  action,  by  executing  to  them  a  bill  of  sale  thereof. 
The  defendant  Dazian  sold  the  goods  in  violation  of  the 
agreement  with  the  plaintiffs,  who,  after  demand  made,  com- 
menced this  action.  They  allege  in  their  complaint  that  they 
caused  the  property  in  question  to  be  assigned  and  delivered 
to  the  defendants  upon  the  agreement  that  said  Dazian  should 
solicit  purchasers  therefor,  and,  with  the  consent  and  approval 
of  the  plaintiffs,  should  sell  the  same  and  account  to  them  for 
the  proceeds ;  that  all  offers  to  purchase  and  the  prices  and 
teniis  of  any  proposed  purchase  should  be  submitted  to  them 
foi  their  approval,  and  that  no  sales  should  be  made  without 
their  consent.  They  further  allege  that  the  defendants  sold 
and  disposed  of  said  property  without  the  consent  of  the 
plaintiffs  and  received  therefor  the  sum  of  $5,000 ;  that  the 
goods  were  worth  more  than  that  amount,  and  that  the  defend- 
ants, upon  demand  made,  refused  to  deliver  the  costumes  or 
to  deUver  or  account  for  the  moneys  received  on  the  sale 
thereof. 

The  defendant  Dazian,  by  his  answer,  denied  that  the  goods 
were  received  under  the  arrangement  claimed  by  the  plaintiffs, 
and  alleged  that  the  agreement  was  that  the  defendants  should 
sell  the  costumes  at  such  prices  as  they  deemed  proper  and 
apply  the  proceeds  towards  the  payment  of  two  debts  owing 
by  the  plaintiffs,  one  to  the  defendants  for  $2,500,  and  one  to 
Dazian  alone  for  $1,850;  that  they  accordingly  sold  the 
property  for  the  sum  of  $2,000,  a  price  that  seemed  to  them 
proper,  and  applied  the  proceeds  upon  said  indebtedness. 
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The  jury  found  that  the  goods  were  worth  $4,000,  and  the 
complaint  having  been  dismissed  as  to  the  defendant  Carte, 
rendered  a  verdict  for  the  plaintifib  against  the  defendant 
Dazian  for  $2,000,  that  being  the  difference  between  the 
amount  of  his  debt  against  the  plaintiffs  and  the  value  of 
the  goods. 

Further  facts  appear  in  the  opinion. 

Matthew  Sale  for  appellant.     The  defendant  Dazian  did 
not  convert  the  costumes  to  his  own  use  by  selling  them  at  a 
price  not  first  approved  of  by  plaintiffs.     {Sergeant  v.  £lunt, 
16  J.  E.  73 ;  Laverty  v.  Southern,  68  N.  Y.  526 ;  Moore 
V.  McKibhen,   33   Barb.   246;    Dickinson  v.   Dudley,   17 
Hun,  569.)    By  virtue  of   the  bill  of  sale,  and  under  the 
agreement  conceded  by  plaintiffs  to  have  been  made  with 
Dazian,   the  'latter  was  vested  with  the  legal  title  to  the 
costumes,  and  held  them  as  trustee  for  certain  purposes,  viz., 
to  make  a  sale  thereof  and  to  divide  the  proceeds  among  cer- 
tain specified  creditors.    The  creditors,  as  well  as  the  plaintiffs, 
became  cestuis  que  trust,  and  the  interest  of  the  parties  became 
fixed  and  determined.    {Tiemeyer  v.  Tumquist,  85  N.  Y.  516, 
522, 523  ;  Knapp  v.  McGawan,  96  id.  75 ;  lioyer  Wheel  Co.  v. 
Fielding,  lUl  id.  504 ;  Leitch  v.  IloUister,  4  id.  211,  214 ;  Van 
Buskirk  V.  Warren,  2  Keyes,  119 ;  &  C,  4  Abb.  Dec.  457.)  The 
direction  to  Dazian  to  distribute  the  proceeds  among  the  four 
creditors  could  not  be  revoked  unless  by  and  with  the  consent 
of  the  creditors  themselves.     {Kelly  v.  Roberts,  40  N.  Y.  432, 
438  ;    Berly  v.  tailor,  5  Hill,  533 ;    Williams  v.  Fitch,  18 
N.  Y.  546 ;   Lawrence  v.  Fox,  20  id.  268 ;    Gridley  v.  Grid- 
ley,  24  id.  130 ;  Lowry  v.  Steward,  25  id.  236 ;   JEtna  Nat 
BTc.  V.  Fourth  Nat  BK  46  id.  92 ;   In  re  Dutchess  Co,  v. 
Harding,  49  id.  318;  Rogers  Co,  v.  Kelly,  88  id.  239  ;  Bar- 
low Y.  Myers,  3  Hun,  728 ;  Martin  v.  Funk,  75  N.  Y.  134.) 
The  remedy  of  the  plaintiffs  for  Dsizian's  misconduct  was  an 
action  in  equity.  {Dayy.  New  Lots,  107  N.  Y.  148, 154 ;  South- 
wick  V.  First  Nat.  Bk.,  61  How.  Pr.  170 ;  Bomeyn  v.  Sickles, 
108  N.  Y.  650, 652 ;  Wood  Co.  v.  Thayer,  20  N.  Y.  St.  Eep.  396 ; 
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Town  of  Mentz  v.  CooTc^  13  id.  845  ;  Hollister  v.  Stewart^  20 
id.  941 ;  Hun  v.  Cary^  82  id.  65  ;  Brinckerhoff  v.  Bostwickj 
105  id.  567  ;  Sortore  v. Scott^  6  Lans.  271 ;  Biahopv.  Houghton^ 
1  E.  D.  Smith,  572;  Hill  on  Trustees,  42,  518;  Code,  §  452; 
Sherman  v.  Pannsh^  53  N.  Y.  483.)  This  action  was  not 
triable  before  a  jury.  {Bradley  v.  Aldrich^  40  N.  Y.  504 ; 
Da/ins  V.  Morris^  36  id.  569 ;   Wheelock  v.  1^^  74  id.  500.) 

F,  K.  Pendleton  for  respondents.  A  bailee  cannot  deny 
the  bailor's  title.  {Cook  v.  Holt,  48  N.  Y.  275 ;  Cook\.  HaUy 
46  id.  37^ ;  Davis  v.  Bruno,  23  Hun,  648 ;  SchcHey  v.  Wor- 
cester, 4  Hun,  302 ;  Haight  v.  Kaye,  L.  R.  [7  Ct.  App.  Cas.] 
469 ;  Bobbins  v.  Bobbins,  89  N.  Y.  251.)  Under  the  Code  it 
makes  no  difference  what  the  pleader  calls  the  action,  if  there 
are  facts  stated  in  the  complaint  and  proved  sufficient  to  con- 
stitute a  cause  of  action,  the  plaintiff  is  entitled  to  recover. 
{Connaughty  v.  Nichols,  42  N.  Y.  83 ;  Ladd  v.  Arkell,  37 
Super.  Ct.  35 ;  Laverty  v.  Snetlien,  68  N.  Y.  522 ;  Clements 
V.  Iturria,  81  id.  285  ;  Leroy  v.  Oser,  6  Duer,  501 ;  Bush  v. 
Lyon,  9  Cow.  52 ;  Lticky  v.  Gannon,  6  Abb.  [N.  S,]  212 ; 
Bdberts  v.  Traders^  Ins,  Co.,  17  Wend.  631;  Oce(Z  v. 
Hartman,  29  N.  Y.  591.) 

Vann,  J.  When  Flemming  gave  a  bill  of  sale  to  the  defend- 
ants covering  the  property  in  question,  he  had  never  been  in 
the  possession  thereof  and  he  had  no  title  thereto  that  he  could 
transfer  to  another.  Where  one  takes  title  simply  to  secure 
himself  against  loss  as  surety  upon  a  bond,  he  has  no  interest 
that  he  can  sell  until  after  a  breach  in  the  condition  of  the  bond. 
His  title  is  both  personal  and  contingent,  and  by  an  assignment 
before  the  contingency  named  has  happened,  he  parts  with  his 
security  without  transferring  any  right  to  his  assignee. 

Under  the  circumstances  of  this  case,  Flemming's  transfer 
was  simply  a  formal  waiver  of  his  security  and  left  the  plaint- 
iffs at  liberty  to  dispose  of  the  property  as  they  saw  fit. 

The  rights  of  Mr.  Dazian,  therefore,  depend  upon  the  verbal 
arrangement  between  himself  and  the  plaintiffs.     That  agree- 
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ment,  as  the  jury  is  presumed  to  have  found  upon  a  conflict  of 
evidence,  was  that  the  costumes  were  to  be  placed  in  the  pos- 
session of  Dazian,  who  was  to  sell  them  on  commission,  but  no 
sale  was  to  be  made  until  the  price  was  submitted  to  and 
approved  by  the  plaintiffs.  The  sale  was  to  be  made  for  the 
benefit  of  the  plaintifiEs,  but  the  proceeds  were  to  be  applied 
upon  certain  debts  which  they  were  owing  to  the  defendants 
and  others.  It  was  also  a  part  of  the  arrangement  that  the 
goods  were  to  be  assigned  to  the  defendants  in  order  to  avoid 
trouble  from  creditors,  but  this  was  not  done  otherwise  than 
as  has  been  stated. 

As  Mr.  Dazian  sold  without  the  knowledge  or  approval  of 
the  plaintifis,  the  question  arises,  whether  an  agent,  intrusted 
with  property  to  sell  at  a  price  to  be  approved  by  his  prin- 
cipal, is  liable  for  conversion  if  he  sells  without  such  approval. 

In  Syeds  v.  Hay  (4  T.  R.  260),  where  the  owner  of 
goods  on  a  vessel,  moored  at  a  certain  wharf,  directed  the 
captain  not  to  land  them  on  that  wharf,  but  he  did  so  suppos- 
ing that  the  wharfinger  had  a  lien  upon  them  for  wharfage, 
it  was  held  that  the  captain  was  liable  in  trover,  upon  the 
principle  that  it  is  a  conversion  for  one  who  is  intrusted  with 
the  goods  of  another,  to  put  them  into  the  hands  of  a  third 
person  contrary  to  orders. 

In  Sarjeant  v.  Blunt  (16  J.  R.  73),  it  was  held  that  an 
agent  who  sold  for  $300  a  chronometer  deposited  with  him 
for  sale  at  not  less  than  $500,  was  guilty  of  breach  of  trust, 
but  not  of  conversion. 

These  leading  authorities,  and  the  apparent  conflict  in 
principle  that  they  represent,  were,  with  many  other  cases, 
reviewed  by  this  court  in  La/oerty  v.  Snethen  (68  X.  Y.  522). 
The  facts  in  that  case  were  that  an  agent,  with  authority  to 
negotiate  a  note,  but  not  to  let  it  go  out  of  his  reach  without 
receiving  the  money,  intrusted  it  to  a  third  person,  who 
promised  to  get  it  discounted  and  return  the  money,  but  who 
after  procuring  the  discount  kept  the  avails.  It  was  held  that 
the  act  of  the  agent  in  permitting  the  note  to  go  out  of  his 
possession  was  an  unlawful  interference  therewith  and  consti- 
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tilted  a  conversion.  The  dijfferenee  between  that  class  of 
eases  where  certain  acts  were  held  to  constitute  a  conversion 
and  that  class  where  certain  other  acts  were  held  to  constitute 
simply  a  breach  of  duty  was  noticed  and  the  distinction 
pointed  out  that  in  the  latter  the  agent  did  notiiing  but  what 
he  was  authorized  to  do. 

The  court,  through  Church,  Ch.  J.,  said:  "He  had  aright 
to  sell  and  deliver  the  property.  He  disobeyed  instructions  as 
to  price  only  and  was  liable  for  misconduct,  but  not  for  con- 
version of  the  property,  a  distinction  which,  in  a  practical 
sense,  may  seem  technical,  but  it  is  founded  probably  upon 
the  distinction  between  an  unauthorized  interference  with  the 
property  itself  and  the  avails  or  terms  of  sale.  At  all  events 
the  distinction  is  fully  recognized  and  settled  by  authority. 
*  *  *  The  result  of  the  authorities  is  that  if  an  agent 
parts  with  the  property,  in  a  way  or  for  a  purpose  not  author- 
ized, he  is  liable  for  a  conversion ;  but  if  he  parts  with  it  in 
accordance  with  his  authority,  although  at  a  less  price,  or  if 
he  misapplies  the  avails  or  takes  inadequate  for  suflScient 
security  he  is  not  liable  for  a  conversion  of  the  property,  but 
only  in  an  action  on  the  case  for  misconduct." 

We  think  this  case  is  decisive  of  the  point  under  considera- 
tion. Mr.  Dazian  did  not  simply  depart  from  his  instructions 
as  to  the  manner  of  making  the  sale,  but  he  had  no  right  to 
sell  at  all  until  his  principals  had  consented.  His  power  to  sell 
depended  upon  their  consent,  which  he  never  received.  His 
authority  was  limited  to  negotiating  a  sale,  subject  to  their 
approval  as  to  price,  and  until  that  approval  was  obtained  he 
had  no  rignt  to  complete  the  sale  or  deliver  the  property. 
An  unauthorized  sale  of  personal  property,  with  delivery  of 
possession,  is  a  conversion. 

The  appellant  contends  that  as  it  was  part  of  the  agreement 
that  he  was  to  divide  the  proceeds  of  the  sale  among  certain 
specified  creditors,  either  a  trust  was  created  for  their  benefit 
or  the  arrangement  was  a  direction  as  to  distribution,  which 
could  not  be  revoked  without  the  consent  of  said  creditors. 

No  trust  was  created  as  to  the  goods  themselves,  because 
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the  title  did  not  pass  to  the  defendants.  Although  it  was 
arranged  that  the  plaintiffs  should  assign  the  costumes  to 
them,  it  was  incidental  to  the  principal  object  of  the  agree- 
ment and  was  designed  to  facilitate  performance  by  prevent- 
ing annoyance  from  creditors.  It  was  not,  in  fact,  done,  for 
Flemming's  transfer,  as  has  been  held,  was  no  more  than  a 
waiver  of  his  right  to  hold  the  goods  to  secure  himself  against 
loss  as  surety. 

The  plaintiffs  did  not  execute  any  written  instrument  in 
reference  to  the  property,  nor  did  they,  by  verbal  agreement, 
assign  any  interest  therein  to  the  defendants. 

Xo  sale  was  made  to  them  in  trust  or  otherwise,  but  only  a 
limited  authority  given  to  one  of  them  to  make  a  sale,  sub- 
ject to  the  approval  of  the  plaintiffs  as  to  price.  While  the 
creditors  may  have  been  interested  in  the  performance  of 
the  contract,  they  had  no  beneficial  interest  in  the  contract 
itself,  because  they  were  not  parties  to  it  and  the  sale  was  to 
be  made,  not  for  their  benefit,  but  for  the  benefit  of  the 
plaintiffs.  {Simson  v.  Brown^  68  N.  Y.  355 ;  Vrooman  v. 
Turner,  69  id.  280.) 

There  is  no  evidence  of  any  acceptance  or  adoption  of  the 
arrangement  by  the  creditors,  and  hence  they  had  no  legal 
interest  in  the  promise  of  Dazian  as  to  distribution.  (  Wheat 
V.  7?i^,  97N..Y.  296.) 

The  direction  as  to  distribution  was  not,  therefore,  irrevo- 
cable, ))ut  at  any  time  before  the  creditors  had  charged  their 
position  it  could  be  revoked  by  the  plaintiffs.  {KeUy  v. 
RdbertB,  40  K  Y.  432.) 

The  demand  made  before  the  commencement  of  the  action 
was  sufficient  notice  of  the  intention  of  the  plaintiffs  to  revoke 
that  part  of  the  arrangement  that  related  to  the  distribution 
among  creditors.  Moreover,  as  Dazian  was  not  authorized  to 
sell  without  the  plaintiffs'  consent,  the  creditors,  simply  as  con- 
tract creditors,  at  least,  could  not  have  compelled  a  sale.  This 
shows  that  it  was  not  the  intention  of  the  plaintiffs  to  give  a 
cause  of  action  to  the  creditors,  but  to  keep  control  of  the 
matter  themselves.    As  the  sale  was  made  without  authority, 
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it  was  not  made  under  the  contract,  but  in  violation  of  it. 
Even  if  the  creditors  would  have  been  interested  in  the  pro- 
ceeds of  a  sale,  when  regularly  made  with  the  approval  of  the 
plaintiffs,  what  interest  could  they  have  in  a  sale  made  in 
violation  of  the  terms  of  the  arrangement?  Not  having  an 
interest  in  the  property,  nor  any  power  to  compel  a  sale 
thereof,  they  could  not  maintain  an  action  for  its  conversion, 
and  what  the  defendant  Dazian  should  have  done  with  the 
proceeds  if  he  had  sold  in  a  lawful  manner,  it  is  not  now 
important  to  consider. 

If  the  appellant's  tlieory  were  correct,  that  .the  creditors  are 
necessary  parties  to  the  action,  he  should  have  specially  alleged 
it  in  his  answer.  If  he  desired  to  raise  the  question  that  the 
agreement  was  designed  to  give  a  cause  of  action  to  the 
creditors  and  not  to  the  plaintiffs,  he  should  have  asked  that 
the  jury  be  instructed  to  pass  upon  it. 

We  find  no  error  that  worked  prejudice  to  the  defendant^ 
and  the  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


HoBART  F.  Atkinson,  as  Receiver,  etc.,  Respondent,  v.  Thk 
Rochester  Feinting  Company,  Appellant. 

This  action  was  brought  by  plaintiff,  as  receiver  of  an  insolvent  6tate  bank, 
to  recover  the  amount  of  certain  bills  of  exchange  alleged  to  have  been 
transferred  by  the  bank  to  defendant  in  violation  of  the  provisions 
of  the  act  of  1883  (§§  186,  187,  chap.  409,  Laws  of  1882),  which 
prohibits  a  conveyance,  assignment  or  transfer  by  a  bank,  not  author- 
ized by  a  previous  resolution  of  its  board  of  directors,  of  property 
exceeding  in  value  $1,000,  except  in  the  transaction  of  its  ordinary  busi- 
ness (§  186),  and  also  prohibits  giving  a  preference  to  creditors  in  case  of 
insolvency  and  requires  the  creditor  so  given  a  preference  to  account 
for  the  money  or  property  received  to  the  bank's  creditors  or  stockholders 
or  their  trustees  The  following  facts  appeared  :  On  December  16^  1882» 
the  said  bank  was,  to  the  knowledge  of  its  president  and  cashier,  insol- 
vent.   It  continued  business,  paying  all  demands  until  the  close  of  bust- 
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ness  on  December  nineteenth,  when  it  stopped  payment.  At  a  meeting 
of  its  directors  held  that  evening,  at  which  its  cashier  was  present,  it  was 
resolved  that  proceedings  be  commenced  for  the  appointment  of  a 
receiver.  On  December  sixteenth  the  bank  discounted  for  defendant 
promissory  notes  and  gave  it  credit  for  the  avails,  and  on  December 
eighteenth  and  nineteenth  it  received  cash  deposits.  At  the  close  of 
business  December  nineteenth  there  was  a  balance  of  $8,004.22  to  defend- 
ant's credit.  On  December  twentieth,  about  an  hour  before  the  usual 
time  of  opening  the  bank  for  business,  defendant's  secretary  went  to  the 
bank  at  the  request  of  its  cashier  and  received  from  him  six  bills  of  exchange 
aggregating  $3, 180,32,  thelargest  being  $983.63,  giving  defendant's  check 
for  the  amount,  dated  December  nineteenth;  the  cashier  entered  the  trans- 
action in  the  books  of  the  bank  under  that  date.  The  apparent  overdraft 
of  $79.31  defendant  paid  at  the  request  of  plaintiff,  who  was  then  ignorant 
of  the  above  facts.  Having  learned  of  them  he  made  demand  for  the  full 
amount  of  the  bills.  Held,  that,  as  the  aggregate  amount  of  the  bills  trans 
ferred  exceeded  in  value  $1,000,  the  transfer  was  prohibited,  notwith- 
standing no  one  of  them  was  of  that  value;  that,  as  defendant  was  not  a 
purchaser  for  value  and  the  transaction  was  not  in  the  usual  course  of 
business,  it  was  illegal  without  regard  to  defendant's  intent  or  whether 
it  knew  the  bank  was  insolvent;  also,  that,  although  the  reception  of  the 
deposits  from  defendant  was  a  fraud,  and  as  between  it  and  the  bank  the 
latter  acquired  no  title  to  them,  and  they  might  have  been  recovered  from 
the  bank  or  its  receiver  if  they  could  have  been  identified  or  their  avails 
traced,  yet  the  transaction  in  question  was  not  a  restoration  or  restitution  by 
the  wrong-doer,  but  was  a  compensation  for  the  fraud,  which,  in  the  case 
of  an  insolvent  bank,  is  prohibited  by  statute;  that  the  fact  defendant 
became  a  creditor  through  the  fraud  of  the  bank  officers,  and,  so,  the 
bank  was  a  trustee,  ex  mcUeficio,  gave  defendant  no  right  to  a  preference 
over  other  creditors;  and  that  the  transaction  between  defendant  and  the 
receiver  was  not  a  settlement  between  the  parties. 
Reported  below,  43  Hun,  167. 

(Argued  March  13,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1887,  which  modified, 
and  aflSrmed  as  modified,  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  directed  by  the  court  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

SicKELs  — YoL.  LXIX.    22 
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John  Van  Voorhis  for  appellant.    It  was  er-or  to  refuse  to 
submit  tlie  question  of  intent  to  the  jury.     (Hanan  v.  Fisher^ 
1  Cowp.  177.)    Tlie  statute  makes  the  question  depend  upon 
what  was  passing  in  the  minds  of  the  officers  of  the  company 
when  the  payment  was  made.     {Paulding  v.  Crome  Steel  Co.^ 
94  N.  Y.  341.)    Where  one  has  been  induced  to  part  with 
property  by  the  fraud  of  an  officer  of  the  bank,  the  party 
defrauded  may,  upon  discovery  of  the  fraud,  rescind  the  con- 
tract and  recover  the  property,  or  the  proceeds  thereof,  unless 
it  has  come  to  the  possession  of  a  hona  fide  holder.     {Cragie 
V.  Iladley,  99  N.  Y.  131 ;  People  v.  City  BamJc,  96  id.  32 ; 
National  Bank  v.  Ins.  Co.,  104  U.  8.  54 ;  Met  Nat  Bank 
V.  Loyd,  90  K  Y.  530;  Daw8  v.  Kidder,  84  id.  121 ;  Jilatter 
of  Le  Blanc,  14  Hun,  8;  75  N.  Y.  598;  Van  Alien  v.  Am. 
Nat  Bank,  52  id.  1,  7;  McLean  v.  State  Bank  of  Syracxvae^ 
Blatchford,  J.,  U.  S.  C.  C.)    The  bank  having  obtained 
the  defendant's  money  by  fraud,  they  hold  these  moneys  as  the 
defendant's  trustee.    The  relation,  therefore,  existed  between 
the  defendant  and  the  bank  of  trustee  and  cestui  que  trust 
The  defendant  was  entitled  to  be  first  paid  before  the  general 
creditors.     {People  v.  City  Bank  of  Rochester,  96  N.  Y.  32 
Lihhy  v.  Hopkins,  104  U.  S.  303 ;  In  re  Le  Blanc,  14  Hun,  8 
75  X.  Y.  598;  Van  Allen  v.  Am.  Nat  Bank,  52  N.  Y.  1 
Dcms  V.  Kidder,  84  id.  121 ;  Frith  v.  CarUand,  2  H.  &  M< 
417;  Pennea  v.   Deffdl,  4  De  G.  tfe  M.  G.  372;   In  re 
Knatchdl  v.  Hallett,  1  L.  E.,  13  Ch.  Div.  696 ;  National 
Bank  v.  Ins.  Co.,   104  TJ.   S.   54;  McLeod  v.  Evans,   28 
K  W.  Rep.  173 ;  F.  and  M.  Nat  Bank  v.  King,  57  Pa.  St. 
202 ;  Peek  v.  Ellieott,  30  Kan.  156.)     The  defendant  pleaded 
and  proved  an  account  stated  and  a  payment  of  the  bal- 
ance, and  it  was  error  to  take  this  question  from  the  jury. 
{Lockwood  Y.  Thorn,  II  N.  Y.  170;  ToleLndv.  Sprague,  12 
Pet.  300-334;  Mm^ayy.  Toland,  3  Johns.  Ch.  569;  ^^eed 
V.  Small,  7  Paige,  573 ;  Leacraft  v.  Dewey,  15  Wend.  83 ; 
Stoughton  v.  Lynch,  2  Johns.  Ch.  209 ;  Colhurn  v.  Lansing^ 
46  Barb.  37;  Hutchinson  v.  Bank  of  Ttoy,  48  id.  302; 
Dean  v.  Van  Nostrand,  23  Week.  Dig.  97 ;  Manhattan  Co. 
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V.  Phillipsj  53  Super.  Ct.  [J.  &  S.]  84.)  The  receiver  is  the 
representative  of  the  bank  and,  like  an  assignee  in  bankruptcy, 
is  bound  by  his  acts  and  contracts  the  same  as  if  made  by  the 
bank  before  its  failure.  (  Von  Sachs  v.  Kretz^  72  N.  Y.  548 ; 
Paige  v.  Cagwin^  7  Hill,  361;  Williams  v.  Chapman^  10 
Conn.  8.)  The  banking  code  should  be  construed  strictly,  so 
far  as  its  provisions  are  penal  in  their  nature,  or  are  innova- 
tions upon  the  common  law.  {Crocker  v.  Whitney^  71  N.  Y. 
161 ;  Lfinders  v.  Frank.  St.  M.  E.  Church,  97  id.  119.) 

Arthur  C.  Smith  for  respondent.  The  transfer  not  having 
been  authorized  by  a  previous  resolution  of  the  board  of 
directors,  and  the  amount  exceeding  $1,000  in  value,  the  con 
veyance  was  void,  and  plaintiff  has  made  out  a  clear  case 
under  sections  186  and  187  of  chapter  409  of  the  Laws  of  1882, 
wliicli  are  re-enactments  of  sections  8  and  9  of  article  1,  title  2, 
chapter  18,  part  1  of  the  Kevised  Statutes.  {Fumiss  v.  Sher- 
wood.S  Sandf.  521 ;  Gillet  v.  Phillips,  13  N.  Y.  114;  Smith 
V.  IlaU,  5  Bosw.  319  ;  Lawson  on  Presump.  Ev.  262  ;  Price  v. 
A^at.  Security  Bk.,  22  Fed.  Eep.  697.)  Ignorance  of  the 
insolvency  of  the  bank  on  the  part  of  the  defendant,  or  absence 
of  intent  to  obtain  a  preference  are  of  no  consequence. 
{Brouwer  v.  Ilarheck,  9  N.  Y.  589.)  The  defendant  having 
received  the  drafts  in  payment  of  a  pre-existing  debt,  could 
not  be  a  honafide  holder  of  the  property  for  value.  {Stalker  v. 
McDonald,  6  Hill,  93 ;  Schroeder  v.  Gumey,  10  Hun,  416  ; 
State  of  Tennessee  v.  Davis,  50  How.  Pr.  447.)  The  title  to 
the  money  and  paper  deposited  by  the  defendant  upon  the 
sixteenth,  eighteenth  and  nineteenth  passed  to  the  bank. 
{Met  Nat.  Bk.  v.  Loyd,  25  Hun,  101 ;  90  K  Y.  530.)  There 
was  no  settlement  of  any  differences  between  plaintiff  and 
defendant,  nor  any  pretense  of  a  release  or  other  acquittance 
from  the  plaintiff.     {Newall  v.  Smith,  53  Conn.  72.) 

Follett,  Ch.  J.  The  City  Bank  of  Rochester  was  incorpo- 
rated under  the  general  banking  act  of  this  state.  As  early  as 
December  16,  1882,  it  became  insolvent,  which  fact  the  presi- 
dent and  cashier  well  knew.     The  bank  continued  business, 


172  Atkinson  v.  Rochesteb  Pbintinq  Co.  [April, 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 

paying  all  demands  until  the  close  of  business  on  the  nine- 
teenth of  December,  when  it  stopped  payment  At  a  meeting 
of  its  directors  held  in  the  evening  of  that  day,  at  which  the 
cashier  was  present,  it  was  resolved  that  an  action  be  b^un 
in  the  Supreme  Court,  and  an  application  made  in  the  action 
for  the  appointment  of  a  receiver,  and  that  David  Hayes,  an 
attorney,  be  authorized  to  appear  for  the  bank  in  the  action 
and  consent  to  the  receivership.  December  twenty-third  a 
judgment  was  entered  in  this  action  dissolving  the  corporation, 
because  of  its  insolvency,  and  appointing  a  permanent  receiver 
with  the  usual  powers  of  receivers  in  such  cases. 

For  sometime  before  December  20, 1882,  the  defendant  had 
kept  an  account  with  the  bank,  wliich  was  overdrawn  on  the 
fifteenth  of  December,  but  to  what  amount  does  not  appear. 
December  sixteenth  the  bank  discounted  for  the  defendant 
promissory  notes  made  by  its  customers  and  credited  its  account 
with  the  avails  — 

Amounting  to $5,  598  05 

December  18.  Cash  deposited 173  84 

December  19.  Cash  deposited 1  j236  94 

$7,008  83 


At  the  close  of  business,  Decemioer  nineteenth,  defendant's 
checks  had  been  paid  and  charged  to  the  account,  so  that  the 
balance  standing  to  defendant's  credit  was  $3,004.22. 

It  was  the  custom  to  open  the  bank  •for  business  at  ten 
o'clock.  About  nine  o'clock  in  the  morning  of  December 
twentieth  defendant's  secretary  went  to  the  bank,  in  response 
to  the  request  of  the  cashier  of  the  bank,  and  received  from 
him  six  bills  of  exchange,  aggregating  $3,180.32,  the  largest 
one  being  for  $983.G3,  and  known  in  this  litigation  as  the 
Loomis  &  Wood  worth  draft.  Defendant's  secretary  returned 
to  its  office  and  drew  a  check  for  the  amount  of  the  bills, 
dated  it  December  nineteenth,  returned  to  the  bank  and  deliv- 
ered it  to  the  cashier,  who  entered  the  transaction  in  the  books 
of  the  bank  under  the  date  of  December  nineteenth.     It  is 
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said  that  this  check  overdrew  the  defendant's  account  by  $79.21 . 
There  seems  to  be  an  unexplained  discrepancy  in  the  amounts 
given,  but  it  does  not  affect  the  principle  involved.  Febru- 
aiT  9, 1883,  the  defendant,  upon  the  request  of  the  receiver, 
paid  this  alleged  balance,  $79.31.  Subsequently  the  receiver 
learned  the  facts  above  recited,  and  brought  this  action  to 
recover  the  amount  of  the  bills,  upon  the  ground  that  they 
were  delivered  by  the  cashier  and  received  by  the  defendant 
in  violation  of  sections  186  and  187  of  chapter  409  of  the 
Laws  of  1882. 

The  defendant  insisted  that  the  transfer  was  not  prohibited 
by  section  186,  because  no  one  of  the  bills  was  of  the  value  of 
$1,000 ;  that  receiving  deposits  from  the  defendant  when  the 
officers  of  the  bank  knew  that  it  was  insolvent,  was  a  fraud  ; 
that  the  bank  became  a  trustee  ex  malejicto  of  the  fund,  and 
that  the  cashier  had  the  right  to  make  restitution ;  and  that, 
February  9,  1883,  the  parties  to  this  action  mutually  stated 
and  settled  the  account;  and  the  defendant  paid,  and  the 
plaintiff  received  $79.31  in  full  settlement  and  discharge  of 
all  liability  of  the  one  to  the  other. 

At  the  close  of  the  evidence  the  defendant  asked  to  go  to 
the  jury  upon  the  following  questions :  (1.)  Upon  all  of  the 
questions  of  fact  in  the  case.  (2.)  Whether  the  defendant  was 
a  bona  fde  holder  of  the  bills  for  value  ?  (3.)  "Whether  the 
bank  on  and  after  December  16,  1882,  was  insolvent,  and  its 
officers  expecting  its  immediate  failure,  and  whether  the 
receipt  of  the  defendant's  deposits  on  that  and  the  subsequent 
days  was  not  a  fraud  which  prevented  the  bank  from  obtain- 
ing title  to  the  deposits?  (4.)  Whether  the  account  was 
stated  and  settled.  These  requests  were  refused,  and  the 
trial  court  directed  a  verdict  for  the  amount  of  the  bills,  with 
interest,  upon  which  a  judgment  was  entered,  which  was 
modified  by  the  General  Term  by  deducting  the  Loomis  & 
Woodworth  draft  for  $983.63,  which  the  defendant  had  been 
unable  to  collect;  and,  as  so  modified,  the  judgment  was 
affirmed.  From  this  judgment  the  defendant  appeals.  The 
flections  under  wliich  this  action  was  brought  provide : 
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"  §  186.  No  conveyance,  assignment  or  transfer  not  author- 
ized by  a  previous  resolution  of  its  board  of  directors  shall  be 
made  by  any  such  corporation  of  any  of  its  real  estate,  or  any  of 
its  effects,  exceeding  the  value  of  one  thousand  dollai^s ;  but  this 
section  shall  not  apply  to  the  issuing  of  promissory  notes,  or 
other  evidences  of  debt,  by  the  officers  of  the  company  in  the 
transaction  of  its  ordinary  business,  nor  to  payments  in  specie 
or  other  current  money,  or  in  bank  bills  made  by  such  officers; 
nor  shall  it  be  construed  to  render  void  any  conveyance, 
assignment  or  transfer  in  the  hands  of  the  purchaser,  for  a 
valuable  consideration,  and  without  notice." 

"  §  187.  No  such  conveyance,  assignment  or  transfer,  nor  any 
payment  made,  judgment  suffered,  lien  created  or  security  given 
by  any  such  corporation  when  insolvent,  or  in  contemplation  of 
insolvency,  with  the  intent  of  giving  a  preference  to  any  particu- 
lar creditor  over  other  creditors  of  the  company,  shall  be  valid 
in  law ;  and  every  person  receiving  by  means  of  any  such  con- 
veyance, assignment,  transfer,  lien,  security  or  payment,  any  of 
the  effects  of  the  corporation,  shall  be  bound  to  account  therefor 
to  its  creditors  or  stockholders,  or  their  trustees,  as  the  case 
shall  require.     *     *     * " 

It  is  conceded  that  when  the  six  bills  of  exchange  were 
transferred,  and  for  several  days  before,  the  bank  was  insolvent, 
which  fact  was  well  known  to  the  president  and  cashier,  indeed, 
a  resolution  had  passed  the  board  of  directors  that  it  should  be 
placed  at  once  in  the  hands  of  a  receiver.  It  is  also  con- 
ceded that  the  transfer  of  the  six  bills  had  not  been  authorized 
by  a  previous  resolution  of  the  board  of  directors.  The 
aggregate  amount  of  the  bills  transferred  exceeding  in  value 
$1,000,  the  transfer  was  prohibited  by  section  186  above 
quoted,  although  no  one  of  the  bills  was  of  that  value.  {Cfillet 
V.  Phillips,  13  K  Y.  114;  Smith  v.  HaU,  5  Bosw.  319.) 
The  defendant  not  being  a  purchaser  for  a  valuable  consider- 
ation, and  the  transaction  not  being  within  the  usual  course  of 
business,  the  transfer  was  illegal  under  section  186  without 
regard  to  defendant's  intent,  or  whether  it  knew  that  the  bcmk 
was  insolvent.    {Brouwer  v.  Harheck^  9  N.  Y.  589.) 
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Whether  the  defendant  was  a  bona  fide  purchaser  of  the 
six  bills  of  exchange  was  not  a  question  of  fact  for  the  jury. 
Nothing  was  paid  for  them,  nor  anything  of  value  parted 
with,  and  the  circumstances  under  which  they  were  delivered 
admit  of  but  a  single  conclusion,  i,  ^.,  that  they  were  given 
and  received  with  the  intent  of  both  parties  to  the  transaction 
of  preferring  the  demand  of  the  defendant.  Had  the  jury 
found  for  the  defendant  upon  this  issue,  the  court  would  have 
been  compelled  to  set  aside  the  verdict. 

It  was  quite  unnecessary  to  inquire  of  the  jury  whether  the 
reception  of  the  deposits  from  the  defendant  wa^  a  fraud,  because 
the  law  so  declares  it.  (Penal  Code,  §  601 ;  Cragie  v.  Iladley^  99 
N.  Y.  131.)  As  between  the  defendant  and  the  bank,  it  acquired 
no  title  to  the  notes  and  money  deposited,  and  they  might 
have  been  recovered  from  the  bank,  or  its  receiver,  if  they 
could  have  been  identified  or  their  avails  traced  into  any  fund 
or  security.  {Cavin  v.  Ghason^  105  N.  Y.  256.)  But  the  six 
bilk  received  by  the  defendant  never  belonged  to  it ;  and  it  is 
not  asserted  that  they  were,  in  whole  or  in  part,  the  proceeds 
of  the  deposits  made  by  the  defendant.  The  transaction  was 
not  a  restoration  or  restitution  by  the  wrong-doer,  but  was 
compensation  by  the  wrong-doer  for  the  fraud  which  had  been 
perpetrated,  which,  in  the  case  of  an  insolvent  bank,  is  pro- 
hibited by  the  statute.  The  fact  that  tlie  defendant  became 
a  creditor  of  the  insolvent  bank  through  the  fraud  of  its 
officers,  and  the  bank  a  trustee  ex  malefi^cioj  gave  the  defend- 
ant no  right  to  a  preference  over  other  creditors  unless  it 
could  trace  and  recover  its  property.  It  was  said  in  the  case 
last  cited  :  "  It  is  clear,  we  think,  that  upon  an  accounting  in 
bankruptcy  or  insolvency,  a  trust  creditor  is  not  entitled  to  a 
preference  over  general  creditors  of  the  insolvent,  merely  on 
the  ground  of  the  nature  of  his  claim,  that  is,  that  he  is  a  trust 
creditor  as  distinguished  from  a  general  creditor.  "We  know 
of  no  authority  for  such  a  contention.  The  equitable  doctrine 
that  as  between  creditors  equality  is  equity  admits,  so  far  as 
we  know,  of  no  exception  founded  on  the  greater  supposed 
sacredness  of  one  debt,  or  that  it  arose  out  of  a  violation  of 
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duty,  or  that  its  loss  involves  greater  apparent  hardship  in  one 
case  than  another,  unless  it  appears  in  addition  that  there  is 
some  specific  recognized  equity  founded  on  some  agreement, 
or  the  relation  of  the  debt  to  the  assigned  property,  which 
entitles  the  claimant,  according  to  equitable  principles,  to 
preferential  payment." 

Whether  the  transaction  between  the  defendant  and  the 
receiver  of  February  9,  1883,  was  a  settlement  between  the 
paKies  was  not  a  question  for  the  jury.  The  receiver  testified 
that  when  he  received  the  $79.31  from  the  defendant  he  was 
ignorant  of  the*  transaction  out  of  which  this  action  arose, 
and  there  is  no  evidence  or  circumstance  in  the  case  from 
which  it  could  have  been  inferred  that  his  testimony  was 
untrue.  There  being  no  dispute  about  the  facts,  the  question 
was  not  one  of  fact  for  the  jury,  but  one  of  law  for  the  court ; 
and  it  was  correctly  lield  that  the  transaction  did  not  amount 
to  a  settlement  of  the  accounts  between  the  defendant  and  the 
bank,  and  to  a  release  of  the  defendant  from  liabiUty  to 
account  for  the  unlawful  preference  received  by  it. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haioht,  JJ.,  not  sitting. 

Judgment  affirmed. 


Mary  Schmittler,  Respondent,  v,  Adam  Simon,  Appellant. 

Where  words  used,  in  their  application  to  an  instrument  of  which  they  are 
fnriw  ^  P*''^  ^^^  ^^^  entirely  intelligible,  oral  evidence  of  the  circumstances 

|iaB  6»  attending  its  execution  may,  as  between  the  parties,  be  admissible  to  aid 

in  the  interpretation. 
A  draft  was  drawn  upon  defendant  for  $900,  payable  at  a  time  specified, 
with  direction  to  charge  the  same  against  the  drawer  **and  of"  his 
mother's  estate.  Following  the  name  of  defendant  in  the  draft  was  the 
word  "  executor."  lie  accepted  it,  adding  to  his  name  the  same  word. 
In  an  action  upon  the  acceptance  it  appeared  that  defendant  was  executor 
of  the  will  of  R.  who  was  the  mOtlier  of  the  drawer  of  the  draft. 
The  draft  was  indorsed  over  by  the  payee  to  his  wife,  the  plaintiff.  There 
was  evidence  tending  to  show  that  the  draft  was  taken  by  the  payee  for 
plaintiff  or  with  a  view  to  transfer  it  to  her.    Defendant  offered  to  show 
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that  when  the  draft  was  drawn  it  was  understood  between  the  drawer, 
payee  and  plaintiff  that  it  was  to  be  paid  out  of  the  drawer's  interest  in  the 
estate;  that  defendant  then  stated  in  their  presence  he  would  not  accept  or 
become  liable  personally,  and  it  was  agreed  that  he  should  accept  in  his 
capacity  as  executor,  to  be  paid  only  out  of  the  drawer's  interest  in  the 
estate.  This  evidence  was  objected  to  and  excluded.  Held,  error;  that 
the  testimony  was  competent  as  bearing  upon  the  understanding  of  the 
relation  and  the  character  of  the  liability  defendant  assumed  by  his 
acceptance. 

Hnney  v.  Johnson  (8  Wend.  500)  distinguished. 

Reported  on  a  former  appeal,  101  N.  Y.  554. 

-  (Argued  March  19,  1889;  decided  April  28,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  3,  1887,  which  aflirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict 

This  action  w«i8  brought  against  the  defendant  as  an  acceptor 
of  a  draft,  of  which  the  following  ia  a  copy : 

<^  New  York,  February  26,  1877. 
**  Mr.  Adam  Simon,  executor,  will  please  pay  to  Johannes 
Scliraittler  or  his  order,  on  the  first  day  of  July,  which  will 
be  the  year  1879,  the  sum  of  nine  hundred  doll,  with  seven 
per  cent  interest,  to  be  paid,  besides,  the  amount,  yearly,  July 
month,  and  charge  the  amount  against  me  and  of  my  mother's 

^®*^-  "WM.  J.  SCHAEEN." 

Across  the  face  was  written:  "Accept,  Adam  Simon, 
Executor ; "  and  it  was  indorsed : 

"  Pay  to  the  order  of  Mary  Schmittler  the  amount  of  not«. 

"JOHANNES  SCHMITTLER" 
The  further  material  facts  are  stated  in  the  opinion. 

ChaHes  G.  Smith  for  appellant.     All  the  parts  and  the 

whole  context  of  an  agreement,  contract  or  other  writing  must 

be  considered  to  arrive  at  the  intention  of  the  parties  thereto. 

(Chitty  on  Cont.  [5th  ed.]  83,  84 ;  Id.  [9th  ed.]  77 ;  Addison 
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on  Cont.  [3d  ed.]  §  224 ;  2  Parsons  on  Cont.  [5th  ed.]  501, 503, 
505  ;  2  Kent's  Com.  553-555 ;  2  Story  on  Cont.  §§  657, 658  a ; 
Edwards  on  Bills  [3d  ed.]  §  216  ;  Knuppy.  Warner,  57  N.  T. 
668  ;  Springsteen  v.  Sampson,  32  id.  707 ;  Wilson  v.  Troop, 
2  Cow.  228.)    To  hold  an  executor  personally  liable,  the 
promise  to  pay  must  be  unqualified.    (Edwards  on  Bills  [3d  ed.] 
§  75.)    It  was  the  duty  of  the  court  to  admit  proof  to  show 
not  only  the  meaning  and  application  of  the  phrase  alluded  to, 
but  the  intention  of  the  parties  in  using  it.     (Chitty  on  Bills 
[12th  Am.  ed.]  341.)    The  principle  that,  in  all  cases,  the 
intention  of  the  parties  to  an  agreement  should  be  carried  out 
according  to  the  sense  in  which  they  mutually  understood  it, 
is  well  established.    (Chitty  on  Cont.  [5th  ed.]  75, 76 ;  Id.  [9th 
ed.]  85 ;  Greenl.  on  Ev.  §  287 ;  Edwards  on  Bills  [3ded.]  §  215 ; 
White  V.  Hoyt,  73  N.  Y.  505,  511;  Hoffman  v.  ^tna  Fire 
Ins.  Co.,  32  id.  405,  413 ;  Potter  v.  Ont.  (&  Z.  M.  Ins.  Co., 
5  Hill,  149  ;  Barlow  v.  Coit,  24  N.  Y.  40 ;  PhiUips  v.  Gal^ 
lant,  62  id.  256  ;  2  Parsons  on  Cont    [5th  ed.j  499.)     If  the 
presumption  is  that  the  contract  was  made  in  a  representative 
capacity,  it  should  be  so  interpreted  and  applied.     {Chateau  v. 
Suydam,  21  N.  Y.  182.)     The  purpose  and  intent  for  which 
a  security  was  given  may  be  shown,  and  it  is  not  regarded  as 
varying  the  legal  effect  of  the  instrument.     {Bainhridgey. 
Eichmond,  17  Hun,  391 ;   Bostioick  v.  Bea^h,  31  id.  343  ; 
Sheely  v.  Cannoii^  17  Week.  Dig.  159  ;  Z.  8.  Bk.  v.  T.  R.  & 
R.  Co.,  14  111.  App.  141 ;  Brady  v.  Cassidy,  104  K  Y.  147 ; 
Edwards  on  Bills  [3d  ed.]  §  74.)     The  rule  that  parol  evidence 
cannot  be  received  to  contradict  or  explain  a  written  contract  is 
relaxed,  not  only  in  cases  of  fraud,  mistake  and  latent  ambiguity, 
but  is  frequently  admitted  to  point  out  and  connect   the 
contents  of  a  paper  with  the  proper  subject-matter,  and  the  pre- 
cise object  to  which  it  is  applicable.     (Chitty  on  Cont.  [5th  ed.] 
101,  104,  108  ;  Byle  on  Bills,  159,  note ;  JuLliard  v.  Chaffee, 
92  N.  Y.  529  ;  Greenl.  on  Ev.  [3d  ed.]  §§  90,  284  a.)  Neither 
do  the  reasons  which  forbid,  in  some  instances,  the  admission,  of 
parol  evidence  to  alter  or  explain  written  instruments,  apply 
to  those  contracts  implied  by  operation  of  law,  such  as  the  law 
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implies  in  respect  to  negotiable  paper.  (Byles  on  Bills, 
158-162,  note ;  Pierce  v.  Irwine^  1  Miss.  369 ;  Winston  v. 
Boyden^  Id.  383 ;  BaVey  v.  JStoneman^  41  Ohio  St.  148 ;  Pair 
terson  v.  Toddy  18  Penn.  St.  476  ;  Brickefiach  v.  WUkins, 
23  id.  26 ;  Owtngs  v.  Gricbby  6  J.  J.  Marsh.  31 ;  Barlow  v. 
Fleming,  6  Ga.  146  ;  Early  ^,  Wilkinson,  3  Gratt.  68  ;  BUey 
V.  Oarrettj  9  Gush.  104 ;  Baker  v.  Scott,  5  Richardson,  355  ; 
Edwards  on  Bills  [3d  ed.]  §§  167,  400.)  Neitlier  is  the  rule 
applicable  when  the  original  contract  was  verbal  and  entire, 
and  part  of  it  only  was  reduced  to  writing.  {Chapin  v.  Dob- 
son,  78  K  Y.  74 ;  Greenl.  on  Ev.  §§  90, 283,  284  a ;  Benton  v. 
Martin,  52  N.  Y.  570  ;  Add.  on  Cont  [3d  ed.]  §  243  ;  Rogers 
V.  HadXey,  2  H.  &  C.  227;  Harris  v.  Rickett,  4  H.  &  K  1 ; 
Eighmie  v.  Taylor,  98  N.  Y.  288.)  If  two  parties  sign  a 
memorandmn  of  a  contract  upon  the  strength  of  a  clear  oral 
agreement  that  the  writing  is  not  to  be  binding  until  the 
happening  of  a  given  event,  and  the  event  never  hap- 
pens, there  is  no  contract.  (Addison  on  Contracts,  §  247 ; 
Pym  V.  CampheU,  6  El.  &  B.  370 ;  25  L.  J.,  Q.  B.  277 ; 
Rogers  v.  Hadley,  2  H.  &  C.  227 ;  LindleyY.  Lacey,  34  L.  J. 
C.  P.  9 ;  17  C.  B.  [K  S.]  578 ;  WaUis  v.  LittM,  13  id.  369 ; 
31  L.  J.,  C.  P.  100 ;  Davis  v.  Jones,  17  C.  B.  634.)  A  con- 
temporaueous  agreement,  whether  oral  or  written,  to  modify 
the  liability  of  the  maker  or  acceptor  is  good  as  between  the 
original  parties.  (Byles  on  Bills  [6th  Am.  ed.]  155-157; 
Wilson  V.  Randa'l,  67  X.  Y.  35S ;  Rope  v.  Balen,  58  id.  380 ; 
Van  Brunt  v.  Day,  81  id.  251;  Edwards  on  Bills  [3d  ed.] 
§  164;  Duparquet  v.  Knuhel,  24  Hun,  653;  Bowen  v.  Nat. 
Bk.,  11  id.  226;  Phaiips  v.  Preston,  6  How.  [U.  S.]  278; 
mchds  V.  NeUon,  18  Week.  Dig.  210;  S.  C,  K  Y.  Daily 
Reg.  Jan.  9,  1884 ;  Batterman  v.  Price,  3  Hill,  171 ;  Book- 
M^ver  V.  Glenny,  3  T.  &  C.  248 ;  Wilson  v.  Deam,,  74  N.  Y. 
531  ;  Grierson  v.  Mason,  60  id.  394 ;  Eighmie  v.  Taylor,  98 
id.  228;  Potter  v.  Hopkins,  25  Wend.  417;  Lindley  v. 
Lacey,  34  L.  J.,  C.  P.  9 ;  Stephen's  Digest  on  Law  Ev.  chap. 
12,  art.  90 ;  Johnson  v.  Oppenheim,  55  N.  Y.  293 ;  Erskine 
V.  Adrian^  L.  E.,  8  Ch,  App.  756 ;  Morgan  v.  Griffith,  L.  R, 
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6  Ex.  70;  Chitty  on  Bills,  91.)    When  the  oral  agreement 
furnishes  a  part  of  the  consideration  for  the  written  one,  it  is 
also  competent  to  prove  it  on  tliat  ground.     {Guinnip  v.  Close^ 
19  Week..  Dig.  226  ;  Taintor  v.  Ilemmvn^way^  18  Hun.  458 ; 
83  N.  Y.  610.)    A  written,  signed,  simple  contract  may  be 
delivered  with  an  express  parol  condition  precedent  that  it  is 
not  to  take  effect  or  be  binding,  except  on  the  happening  of  a 
certain  event.  (Addison  on  Cont.  §  247 ;  Ilutchins  v.  HutchinSj 
98  N.  Y.  56-63;  Chitty  on  Bills,  340,  341.)    The  instru- 
ment may  be  so  delivered,  not  only  to  a  stranger,  but  by 
one  party  to  another.    And  evidence  of  the  parol  condition 
is  admissible,  not  only  when  it  is  relied  on  as  a  condition,  but 
also  when  an  action  is  brought  on  it  as  an  agreement.     (Byles 
on  Bills,  161,  162,  243;  Robinson  v.  MemaugK,  21  Week. 
Dig.  31 1 ;  Guinnip  v.  Close^  19  id.  226 ;  Benton  v.  Martin^ 
52  N.  Y.  570;  Chapin  v.  Doh8on,7S  id.  74;  Hutchins  v. 
Hutchins^  98  id.  56-63 ;  Johmon  v.  Oppenheim^  55  id.  293 ; 
Story  on  Prom.  Notes  [2d  ed.]  §§  149,  150,  291 ;  Jvlliard  v. 
Chaffee^  supra;  Parsons  on  Notes,  518-528;  WisHzenus  v. 
0' Fallon,  91  Mo.  184;  Bdl  v.  Lord  Ingestry,  12  C.  B.  317 ; 
Bannennan  v.  ^Yhite,  31  L,  J.,  C.  P.  28 ;  Bayley  on  Bills, 
157,  178-181,  244-248;  French  v.  Wallack,  12  N.  Y.  State 
Eep.  159 ;  Mason  v.  Hunt,  1  Doug.  297;  Merchants^  Bk.  v. 
Gri^wold,  72  N.  Y.  472;  Chitty  on  Bills  [12th  Am.  ed.]  84, 
91,  96, 97 ;  Dana  v.  Munson,  23  N.  Y.  564 ;  Clark  v.  Sissony 
22  id.  312 ;  AilantiG  Fire  Ins.  Co.  v.  Boies,  6  Duer,  583 ; 
Bemkard  v.  Brunner^  4  Bosw.  528 ;  Bookstaver  v.  JaynCj 
60  N.  Y.  146 ;  Davis  Sewing  Mack.  Co.  v.  Best,  105  id.  69 ; 
Comstock  V.  nier,  73  id.  269 ;  Bayley  on  Bills  [2d  Am.  ed.] 
169 ;  Stover  v.  Logan,  9  Mass.  55 ;  Germania  Bk.  v.  Taaksj 
101  N.  Y.  445;  Edwards  on  Bills,  §  463;  Winter  v.  Lvoing- 
ston,   13  Johns.  54;  Eighmie  v.  Tayhyr,  98  K   Y.   228; 
Hudson  V.  Walcott,  39   Ohio  St.  618;    Addison  on  Cont. 
[3d   Am.  ed.]   §  247.)    To    preclude  the    introduction   of 
such  testimony  in  this  case,  the  plaintiff  should  have  been 
a  hona  Jide^  and  an  innocent  holder  for  value  and  without 
out  actual  or  constructive  notice  of  any  terms,  quahfications  or 
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conditions  attached  to  its  acceptance  by  the  defendant,  or  of 
its  invaUdity.  (Story  on  BiUs  [2d  ed.]  §§  184,  187 ;  Byles 
on  Bills,  187, 194, 195, 196, 208, 243 ;  Mason  v.  Hunt,  I  Doug. 
297;  Merchants  Bh  v.  Griswold,  72  N.  Y.  479 ;  Chitty  on 
BiUs  [12th  Am.  ed.]  91,  96,  97;  Edwards  on  Bills  [5th  ed.] 
§§  397,  442,  445,  446,  463,  517,  519 ;  RickettB  v.  Pendleton, 
14  Md.  320;  Bayley  on  Bills,  169;  Id.  chap.  12,  548  550; 
Davis  Hewing  Mack,  Co,  v.  Best,  105  N.  Y.  59 ;  Story  on 
Prom.  !ITotes  [2d  ed.]  246,  and  notes.)  It  is  always  competent 
for  the  maker  of  a  promissory  note  to  fix  the  conditions  and 
restrictions  upon  which  it  shall  be  transferred  and  to  prohibit 
its  transfer  unless  they  be  complied  with ;  and  the  holder 
with  notice  thereof  cannot  recover  if  it  is  diverted  from  the 
purpose  for  which  it  was  made.  {Ayres  v.  Doying,  26  Week. 
Dig.  13;  Chitty  on  Bills  [12  Am.  ed.]  330,  340 ;  Tinsdale  v. 
Murray  J  9  Daly,  449;  Barman  v.  Hope,  87  N.  Y.  10; 
3  Edwards  on  Bills,  §§  442,  448,  450,  451,  452 ;  Lattimer  v. 
Hilly  8  Hun,  171 ;  Smdli  v.  Smith,  1  Denio,  583 ;  Daggett 
v.  Whitney,  35  Conn.  372 ;  Felters  v.  Muncie  NaL  Bk.,  34 
Ind.  251 ;  Hedden  v.  Bishop,  5  R.  I.  29 ;  Uackerson  v. 
Jiaignel,  2  Heisk.  329 ;  Denniston  v.  Bacon,  10  Johns.  198 ; 
Easson  v.  Smith,  6  Wend.  437 ;  Moore  v.  Ryder,  65  N.  Y. 
440 ;  NaL  Bh  Gloversville  v.  Wells,  79  id.  503 ;  Republic 
BL  V.  Young,  41  K  J.  Eq.  531.)  The  court  erred  in 
excluding  all  evidence  as  to  whether  the  defendant  received 
any  consideration  for  the  alleged  acceptance,  and  as  to  whether 
the  alleged  draft  was  not  purely  and  simply  an  accomoda- 
tion and  provisional  paper,  not  founded  on  any  consideration 
whatever,  and  of  which  the  plaintiff  had  due  notice  and 
knowledge.  (Story  on  Bills  [2d  ed.]  §§  180,  184,  187 ;  Wild- 
smith  V.  Tracy,  80  Ala.  258 ;  Edw.  on  Bills  [3d  ed.]  §§  446, 
461,  462,  463,  469 ;  Story  on  Prom.  Notes,  chap.  5 ;  Bayley 
on  Bills,  chaps.  10,  420,  421 ;  Darnell  v.  Williams,  2  Stark. 
166;  Wiffin  v.  Roberts,  1  Esp.  261;  Jam^  v.  Ilibbert, 
2  Stark.  304 ;  Sparrow  v.  Chesman,  9  B.  &  C.  241 ;  De  Lancy 
V.  MitcheU,  1  Stark.  439 ;  Edw.  on  Bills,  §§  204,  440 ;  Byles 
on  Bills  [6th  Am.  ed.]  206,  207 ;  TiUotson  v.  Grapes,  4  K  H. 
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444 ;  £cirl  v.  Page^  6  id.  447 ;  Pryor  v.  CovUer^  1  Bailey, 
517 ;  Cook  v.  Mix^  11  Conn.  432 ;  Dennistan  v.  Bacon^  10 
Johns.  198;  Amherst  Academy  v.  CowleSj  6  Pick.  427; 
Payne  v.  Cuder^  13  Wend.  605 ;  Barnes  v.  Finch^  6  Root,  53 ; 
Spalding  v.  Vandercook^  2  Wend.  431 ;  Burton  v.  Steward j 
3  id.  236;  Rogers  vJ  McKnight^  4  J.  J.  Marsh.  154;  e/i>An- 
son  V.  ri^w5,  2  Hill,  606;  Lattiny.  Vail,  17  Wend.  188; 
Scudder  v.  Andrews,  2  McLean,  464 ;  TTiiwAJwrTi  v.  Picott, 
3  Dev.  390 ;  Tenness  v.  Parker,  24  Me.  289 ;  6'^n^  v.  Fowler, 
22  Pick.  166 ;  Ferguson  v.  (?^iW/-,  8  Sme.  &  M.  23 ;  Wise  v. 
iV^aZ,  39  Me.  492 ;  Walker  v.  Squires,  Hill  &  Denio,  23 ; 
Sawyer  v.  Chambers,  44  Barb.  42 ;  Ilarwood  v.  Brown,  23 
Mo.  App.  69 ;  Applegdrth  v.  Robertson,  65  Md.  493.)  Even 
if  the  plaintiff  had  estabUshed  her  title  by  showing  that  there 
was  only  a  partial  failure  of  consideration,  yet  on  that  ground 
she  could  recover  but  pro  tanto,  being  no  more  than  the  value  she 
had  parted  with  on  taking  the  alleged  draft,  and  the  court  erred 
in  excluding  evidence  to  that  effect.  (Edw.  on  Bills  [3d  ed.] 
§  469  ;  Byles  on  Bills  [6th  ed.]  206,  207.)  A  total  failure  of 
consideration  is  a  perfect  defense,  and  a  partial  failure  is  a 
good  defense  ^^/'^  tanto,  (Edw.  on  Bills  [3d  ed.]  §  469 ;  Byles 
on  Bills  [6th  ed.]  206,  207 ;  Ilaynes  v.  Cromwell,  69  K.  T. 
370;  Story  on  Prom.  Notes,  217;  Fairbanks  v.  Sargeant, 
104  N.  T.  108 ;  Moore  v.  Ryder,  65  id.  438-442 ;  CardwiU 
V.  Hicks,  37  Barb.  458;  Lawrence  v.  Clarky  36  N.  Y. 
128;  Harger  v.  MorreU,  69  id.  370;  Brown  v.  Callaway, 
41  Ark.  418;  Bayley  on  Bilk,  531:  Kdly  \.  Freedm/in  56 
Mich.  321.) 

Wiiichester  Hall  for  respondent.  It  is  no  defense  that 
defendant  accepted  the  bill  for  the  accommodation  of  the 
drawer,  which  the  plaintiff  knew.  {Grant  v.  EUicott,  7  Wend. 
227.)  If  the  words  "  as  executor  of  Regina  Scharen  "  be 
added  to  the  acceptor's  name,  it  would  change  neither  tlie 
character  nor  the  effect  of  the  instrument,  for  it  retains  all  of 
its  features  as  a  bill  of  exchange.  {Thatcher  v.  DinsTnorey 
5  Mass.  299 ;  Forster  v.  Fuller,  6  id.  58 ;  Childs  v.  Monins^ 
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2  Brod.  &  Bing.  462.)  In  actions  upon  contracts  made  by 
executors,  however  they  may  describe  themselves  therein,  they 
are  personally  liable.  (101  N.  Y.  554.)  The  simple  promise 
to  pay  interest  made  the  debt  personal  to  the  defendant. 
{ChUds  V.  Manins,  2  B.  &  B.  462 ;  Bradley  v.  Heath,  3  Sim. 
543  ;  Liverpool  Borough  Bk.  v.  Walker,  4  De  Gex  &  Jones, 
29 ;  Shna  v.  SWlwdL,  3  How.  [Miss.]  176.) 

Bradley,  J.  Upon  the  review  of  a  former  trial,  where 
the  question  presented  had  relation  only  to  the  legal  import  of 
the  terms  of  the  instrument  in  question,  it  was  held  that  it 
was  a  bill  of  exchange  and  that  the  defendant  was,  upon  his 
acceptance,  personally  liable  to  the  plaintiff  as  indorsee  of  the 
paper.  (101  N.  Y.  554.)  Tliis  is  the  review  of  the  succeeding 
trial,  and  the  admissibiUty  of  evidence  offered  by  the  defend- 
ant is  now  the  subject  of  inquiry.  The  defendant  was  execu- 
tor of  the  will  of  Eegina  Scharen,  deceased.  She  was  the 
mother  of  the  drawer  of  the  draft.  There  is  some  evidence 
tending  to  prove  that  the  draft  was  taken  by  the  payee  for 
the  plaintiff,  who  was  his  wife,  or  with  a  view  to  transfer  it  to 
her.  The  defendant  offered  evidence  tending  to  prove  that  it 
was  understood  by  the  plaintiff  and  her  husband,  that  the  draft 
should  be  taken  upon  the  security  of  the  drawer's 'interest  in 
the  estate  of  his  mother ;  that  when  the  draft  was  drawn  it 
was  understood  between  the  drawer,  payee  and  the  plaintiff 
that  it  was  to  be  paid  out  of  such  interest  in  the  estate  ;  also, 
that  the  defendant  then  said,  in  the  presence  of  all  those 
parties,  that  he  would  not  accept  the  draft  or  become  liable 
upon  it  personally,  and  that  it  was  then  agreed  or  said  between 
them  that  the  defendant  would  accept  the  draft  in  his  capacity 
as  executor,  to  be  paid  only  out  of  the  drawer's  interest  in  his 
mother's  estate.  This  evidence  was  offered  in  various  forms 
on  inquiry,  and  upon  objection  of  plaintiff's  counsel,  was 
excluded  and  exceptions  taken.  The  general  rule  is,  that  when 
an  agreement  is  reduced  to  writing  it,  as  between  the  parties, 
is  deemed  to  merge  and  overcome  all  prior  or  contemporaneous^ 
negotiations  and  declarations  upon  the  subject,  and  that  no 
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oral  evidence  is  admissible  to  vary,  explain  or  contradict  its 
terms.     But  it  may  be  that  it  would  have  been  admissible  for 
the  defendant  to  prove,  if  he  could,  that  his  acceptance  was 
not  to  take  effect  as  such  until  a  certain  event,  then  in  the  future, 
and    that  when    the  payee    and  the  plaintiff    received   it 
they   were  advised  of  an   arrangemement  to   that  'effect. 
{Seymour  Y.  Cowing^  1  Keyes,  532 ;  S.  C,  4  Abb.  Ct.  App.  Dec. 
200 ;  Benton  v.  Martin ^  52  N.  Y.  670 ;  Reynolds  v.  Hobinsouy 
110  id.  654;  Wilson  v.  Powers^  ISl  Mass.  539;  WaUisv. 
Littellj  11  C.  B.  [N.  S.]  369.)    In  this  connection  reference 
may  also  be  made  to  the  proposition  that  the  purpose  for  which  a 
written  contract  is  made  may  rest  in  a  collateral  oral  arrange- 
ment, which  may  be  shown  to  the  effect  tliat  the  design  of  it 
is  different  from  that  which  its  terms  alone  may  indicate. 
{Grierson  v.  Mason ,  60  N.  T.  394;  JuiUiard  v.  Chaffee,  92 
id.  529 ;  Chapin  v.  Dobson,  Y8  id.  74.)    These  propositions 
are  not  applicable  when  the  conclusion  is  required  that  the 
writing  contains  the  final  consummation  of  the  entire  agreement 
between  the  parties.    Wliile  the  evidence  so  offered  may  bear 
the  construction  that  there  was  an  understanding  between  the 
parties  to  the  draft  tliat  the  liability  of  the  defendant  on  the 
acceptance  was  dependent  upon  an  ascertained  interest  of 
the  drawef  in  the  estate  of  his  mother^  and,  in  that  event, 
to  be  incurred  to  the  extent  only  of  such  interest,  not  exceed- 
ing the  amount  of  the  draft,  we  think  such  evidence  cannot 
fairly  be  construed  as  tending  to  prove  a  collateral  agreement 
suspending  the  inception  or  operation  of  the  acceptance  until 
some  future  event,  or  as  tending  to  show  that  it  was  made  for 
a  purpose  independent  of  the  import  of  its  terms,  within  the 
rule  before  mentioned.    And,  therefore,  it  is  unnecessary  to 
consider  the  question  of  the  applicability  of  those  propositions 
to  negotiable  paper.     The  consideration  of  a  contract,  in  what- 
ever form  it  may  have  been,  may,  as  between  the  immediate 
parties  to  it,  be  the  subject  of  inquiry.     And  in  an  action  by 
the  payee,  upon  a  note  made  by  an  executor  or  administrator, 
on  account  of  a  debt  which  his  testator  or  intestate  left  unpaid, 
puch  fact  and  that  the  assets  of  the  estate  were  insufficient  to 
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pay  the  note,  may  be  shown  as  a  defense,  wholly  or  partially, 

as  it  may  appear  that  there  was  an  entire  or  partial  want  of 

assets  to  pay  the  debt  represented  by  the  note.     {Bank  of 

Tray  v.  Topping,  9   Wend.   273 ;   S,  a,  13  id.   557.)     The 

question  in  snch  case  is  one  of  consideration  for  the  promise, 

evidenced  by  the  note  supposed  to  have  been  founded  wholly 

upon  the  assets  of  the  estate  which  the  maker  represented. 

While  the  maker  and  payee  of  a  promissory  note  and  tlie 

drawer  and  acceptor  of  a  bill  of  exchange  are  immediate 

parties  to  the  paper,  that  relation  of  privity  does  not  exist 

between  the  payee  and  acceptor ;  and  as  between  them  alone, 

the  want  of  consideration  is  no  defense ;  but  the  acceptor,  for 

the  purpose  of  his  defense  in  that  respect,  must  go  further  and 

prove  that  there  was  no  consideration  as  between  the  drawer 

and  payee.     There  was  no  purpose  indicated  in  the  evidence 

ofiered,  to  do  that,  and,  therefore,  it  does  not  seem  to  have  been 

competent  for  that  purpose.     The  question  now  is,  whether 

the  evidence  so  offered  was  admissible  for  any  purpose.     On 

the  former  review,  in  referring  to  the  contention  that  the 

^'aft  was  diywn  upon  a  specific  fund,  the  court  said  :  "  C#n- 

^dering  the  question,  as  we  are  compelled  to  do,  from  the 

^^guage  of  the  instrument  alone,  we  are  unable  to  agree  to 

'^e  interpretation  that  the  draft  was  payable  only  from  a  par- 

f'cular  fund,"  and  added  :  *'  While  the  point  is  not  free  from 

/^^*^t,  we  think  a  reasonable  construction  of  the  draft  favors 

^  Conclusion  that  it  (the  fund)  is  mentioned  only  as  a  source 

^'^imbursement ; "  and  "  if  the  language  of  the  paper  could 

Xsfe  Considered  at  all  ambiguous,  it  was  the  duty  of  the  def end- 

^i  to  limit  his  Uability  by  apt  words  of  acceptance  when  it  was 

^^resented  to  him ;  but,  as  it  is,  he  has  unqualifiedly  promised 

to  pay  a  fixed  and  definite  sum  at  a  specified  time,  and,  we 

think,  should  be  held  to  the  contract  which  other  parties  were 

authorized,  by  his  acceptance,  to  infer  he  intended  to  make." 

It  does  not  appear  what  view  the  court  may  have  taken  of  the 

admissibility  of  evidence  of  the  fact,  and  of  the  fact  itself,  if 

it  had  then  appeared,  that  the  payee  and  the  plaintiff,  when 
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they  received  the  draft,  liad  been  advised  that  it  was  drawn 
and  accepted  to  be  paid  out  of  the  drawer's  interest  repre- 
sented by  the  defendant  as  executor.  The  question  there  was 
solely  one  of  construction  of  the  instrument  as  represented  by 
its  terms.  And  all  that  the  court  there  necessarily  determined 
was,  that  it  did  not  appear  by  the  terms  of  the  draft  that  it  was 
drawn  upon  a  particular  fund.  That  character  would  not  be 
given  to  the  draft  upon  doubtful  construction  as  against  the 
plaintiff,  who  was  presumed  to  be  a  bona  fide  holder  of  it. 
The  fact  that  the  drawee  was,  in  the  draft,  designated  as 
executor,  and  that  he  added  the  like  designation  to  his  name 
subscribed  to  the  acceptance,  would  not  of  itself  import 
any  other  than  a  personal  relation  of  the  defendant  to  the 
instrument,  as  the  word  "executor"  annexed  to  his  name 
would  presumptively  be  treated  as  merely  descriptive  6i  the 
person.  But  it  might  be  given  some  substantial  signifi- 
cance by  other  provisions,  if  those  were  such  as  to  require  it, 
in  the  instrument,  and,  in  a  proper  case,  this  might  be  aided 
by  extrinsic  facts.  The  defendant,  as  executor,  represented 
whatever  interest  the  drawer  of  the  draft  had  in  the  estate 
of  Mrs.  Scharen,  deceased,  and  such  interest  must  be  obtained 
by  him  or  whomsoever  should  become  entitled  to  it,  through 
the  executor.  That  situation  would  have  rendered  a  draft 
upon  the  latter  for  that  purpose,  and  his  acceptance,  so 
qualified,  legitimate.  In  that  view  it  would  seem  that  if  the 
understanding  of  the  partieg  to  the  draft,  and  the  holder  of  it, 
was  such,  the  jpAma  fade  import  of  the  word  "  executor " 
might  be  overcome  by  evidence  to  the  effect  that  it  was  used 
to  qualify  the  liability  of  the  defendant,  and  to  show  that  it 
was  assumed  in  his  representative  capacity  only.  This  rule 
is  apphcable  to  otlier  relations  of  a  representative  character,  in 
like  manner  indicated,  although  the  contract  does  not,  in  its 
terms,  purport  to  have  been  made  by  or  for  the  principal 
otherwise  than  by  way  of  designation  of  the  representative 
character  of  the  person  making  it.  The  like  presumption 
exists  in  that,  as  in  this  case,  that  the  added  designation  is 
descriptio  personce^  and  the  right  to  show  the  fact  to  be  other- 
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wise  is  dependent  upon  the  knowledge  of  the  other  party  to 
the  contract  that  such  was  the  purpose  when  it  was  made. 
{Brockway  v.  Allen^  17  Wend.  40;  Paddock  v.  Brown y 
6  Hill,  530 ;  Hicks  v.  Hinde,  9  Barb.  528 ;  IIoTton  v.  Gar- 
rison,  23  id.  176 ;  Auburn  City  Bank  v.  Leonard^  40  id.  136 ; 
Bourne  v.  Douglass,  38  id.  312 ;  Zee  v.  M.  E.  Church,  etc.^ 
52  id.  116;  Bahcock  y.  Bemaii,  11  N.  Y.  200.) 

In  such  case  it  is  open  to  explanation  by  evidence  to  show 
that  tlie  purpose,  as  understood  by  the  parties  to  the  transac- 
tion, was  tliat  the  party  so  executing  the  contract  intended  to 
assume  no  personal  hability.  {Hood  v.  Hallenheck,  7  Hun, 
362-365,  and  cases  before  cited.)  And  when  aided  by  such 
evidence,  the  fact  that  a  payee  in  a.  note  who  indorses  it,  and 
a  drawee  in  a  draft  who  accepts  it,  are,  as  well  as  in  the 
indorsement  and  acceptance,  in  that  manner  designated,  may 
be  entitled  to  some  significance.  {Bowne  v.  Douglass,  snipra  / 
Bahcock  v.  Beman,  UN.  Y.  200.)  The  distinction  between 
the  cases  referred  to  and  the  present  one,  is  that  there  was 
there  a  principal  whose  representative  made  the  contract, 
which  was  a  fact  essential  to  the  application  of  such  rule  upon 
the  question  of  liability,  while  here  the  defendant,  as  execu- 
tor, had  no  principal  party  to  charge  with  hability  upon  his 
contract,  and  could  represent  no  person  as  such.  But  he  had 
duties  to  perform,  as  executor,  in  relation  to  the  estate  of  his 
testatrix,  amongst  which  was  the  duty  to  render  his  account 
and  pay  over,  for  the  benefit  of  persons  interested,  such 
shares  as  they  were  entitled  to  from  the  estate ;  and  if  it  was 
intended  by  the  draft  and  acceptance,  and  such  construction 
can,  by  aid  of  extrinsic  facts,  be  allowed,  that  the  defendant 
should  be  charged  in  the  hue  of  his  representative  duty 
merely,  it  would  follow  that  he  would  be  required  to  pay  to 
the  holder  of  the  instrument  to  the  extent  of  the  sum 
mentioned,  from  the  interest  of  the  drawer  in  the  estate,  if  it 
were  sufficient  for  the  purpose.  That  would  be  a  proper 
liability  of  the  defendant  as  such  trustee,  and  the  drawer  and 
payee  might  depend  upon  the  existence  of  that  fund  for  pay- 
ment.    In  the  case  of  agency  there  is  no  fund  but  a  principal 
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t3  charge.  It  is  difficult  to  see  any  well  founded  distinc- 
tion for  the  application  in  the  two  classes  of  cases  of  the  rule, 
which  permits  the  introduction  of  evidence  to  show  the 
intention  and  purpose  in  that  respect,  of  the  parties  to  and 
interested  in  the  transaction,  who  were  advised  of  such  purpose 
when  they  assumed  their  relation  to  the  contract. 

In  Pinney  v.  Johnson  (8  Wend.  500),  this  question  did  not 
arise.  There  the  administrators  had  been  charged  by  judg- 
ment upon  their  bond  to  a  third  party  on  account  of  a  debt 
due  from  their  intestate,  and  which  they  alleged  a«  a  liability  of 
the  estate,  and  a  deficiency  of  assets  by  way  of  defense.  The 
replication  charged  that  the  defendants  had  sufficient  assets  to 
pay  the  judgment  and  the  plaintiflPs  claim,  etc.  The  question 
arose  upon  the  demurrer  to  the  replication.  The  plaintiff 
had  judgment,  with  leave  to  the  defendant  to  rejoin*  The 
court  held  that  the  judgment  upon  the  bond  of  the  adminis- 
trators did  not  bind  the  estate,  although  the  bond  purj^orted 
to  have  been  made  by  them  in  their  representative  capacity. 
It  is  evident  if  they  had  any  defense  within  the  case  of  Bank 
of  Troy  v.  Topping  {supra),  it  did  not  survive  the  recovery 
of  the  judgment  upon  it.  If  the  presumption  arising  out  of 
the  prima  facie  relation  assumed  by  the  defendant  to  the 
draft  in  question  prevail,  lie  must  be  personally  liable  within 
the  doctrine  of  the  case  last  cited.  We  are  not  prepared  to 
say  that  in  the  present  case  the  defense  will  be  aided  by  the 
words  "  against  me  and  of  my  mothei-'s  estate  "  in  the  drafts 
or  any  construction  which  may  be  put  upon  them.  There  is 
certainly  some  obscurity  as  to  the  purpose  for  which  they  were 
used,  and  they  may  be  said  to  present  some  ambiguity.  For 
the  purpose  of  the  construction  of  the  instrument,  no  words 
can  be  added  or  taken  from  its  provisions,  but  where  the  words 
used,  in  their  application  to  an  instrument  of  which  they  are 
a  part,  are  not  entirely  intelligible,  oral  evidence  of  the  cir- 
cumstances attending  its  execution  may,  as  between  the  parties, 
be  admissible  to  aid  in  the  interpretation,  in  its  application,  of 
the  language  so  used.  {J^ish  v.  Hubbard,  21  Wend.  651-662 ; 
Fidd  V.  Munson,  47  K  Y.  221.) 
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For  the  reasons  before  given,  we  think  the  rejected  evidence 
referred  to  should  have  been  received,  as  bearing  upon  the 
understanding  of  the  relation  and  the  character  of  liability 
the  defendant  assumed  by  his  acceptance  of  the  draft.  It  is 
deemed  admissible,  in  view  of  the  designation  which  was  given 
to  the  defendant  in  the  draft,  and  in  his  acceptance  of  it,  and 
by  what  appears  on  the  face  of  the  draft.  {Hicks  v.  Jlinde, 
9  Barb.  531;  Laflin^  etc,,  Co.  v.  SinsJieimer,  48  Md.  411; 
S.  a,  30  Am.  R.  472.) 

Ttis  view  is  taken  upon  the  assumption,  as  the  offered 
evid-ence  indicated,  that  the  plaintiff  and  her  husband  were 
advised,  when  they  received  the  draft,  of  the  facts  embraced 
in  the  offers  of  proof,  otherwise  the  draft,  as  to  the  plaintiff, 
must,  as  on  the  former  review,  be  treated  as  a  negotiable  bill 
of  exchange,  and  no  other  interpretation  can,  by  evidence  of 
extrinsic  circumstances,  be  given,  nor,  for  that  purpose,  will  the 
evidence  be  admissible.  The  fact  that  the  draft  was  payable 
at  a  particular  time  and  place,  may  be  a  circumstance  entitled 
to  consideration  upon  the  merits,  but  they  do  not  have  the 
conclusive  effect  claimed  for  them  by  the  plaintiff's  counsel ; 
and  the  same  may  be  said  in  respect  to  the  payments  hereto- 
fore made  by  the  defendant  of  interest  upon  the  amornt  of 
the  draft.  We  do  not  consider  the  effect  of  the  acceptance 
by  way  of  admission  of  assets  in  his  hands  belonging  to  the 
estate,  or  the  force  to  which  it  may  be  entitled  as  such. 

The  only  question  now  here,  arises  upon  exceptions  to  the 
exclusion  of  evidence,  which  seems  to  have  been  well  taken, 
and  for  that  reason  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Yann,  J.,  dissenting. 

Judgment  reversed. 
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Alfred  H.  Smith  et  al.,  Appellants,  v.  Henry  Clews, 
Impleaded,  etc..  Respondent. 

PlaiDtiffs,  who  were  diamond  merchants,  delivered  to  one  M.,  a  diamond 
|ii4  iS  broker,  a  pair  of  diamond  ear-knobs,  taking  from  him  a  receipt  as 

follows:  "Received  from  Alfred  H.  Smith  &  Co.  ♦  ♦  ♦  a  pair  of 
single  stone  diamond  ear-knobs  ♦  ♦  ♦  on  approval  to  show  to  my 
customers.  Said  knobs  to  be  returned  to  said  A.  H.  Smith  &  Co.  on 
demand . "  M.  sold  the  diamonds  to  defendant  C.  In  an  action  to  recover 
their  possession  plaintiff  offered  to  show  that  the  words  "  on  approval " 
had  a  recognized  meaning  in  the  diamond  trade  well-known  to  M. ;  that 
they  were  understood  not  to  confer  a  power  of  sale,  but  authority  merely 
to  show  diamonds  to  a  customer  and  report  to  the  owner.  This  evidence 
was  excluded.  Held,  error-;  that  the  receipt  upon  its  face  did  not  import 
authority  to  sell;  that  with  the  words  "on  approval "  stricken  out  it 
would  be  a  complete  contract,  giving  M.  simply  authority  "to  show" 
and  binding  him  "  to  return  on  demand; "  that  those  words,  as  ordinarily 
interpreted,  were  neither  inconsistent  with  the  authority  or  the  obliga- 
tion; and  as  it  was  to  be  presumed  they  had  some  meaning  to  the  i>arties, 
and  as  this  meaning  did  not  appear  from  the  contract,  oral  evidence  was 
competent  to  show  the  intent  of  the  parties. 

Evidence  is  always  admissible  to  explain  the  meaning  of  terms  used  in  any 
particular  trade  when  their  meaning  is  material  to  construe  the  contract; 
this  rule  extends  to  forms  of  expression  as  well  as  to  single  words. 

Evidence  of  usage  is  also  admissible  to  apply  a  written  contract  to  the 
subject-matter  of  the  action,  to  explain  expressions  used  in  a  particiilar 
sense  by  particular  persons  as  to  particular  subjects  and  to  give  effect  to 
language  in  a  contract  as  it  was  understood  by  those  who  made  it. 

Also,  held,  that  C. 's  title  to  the  diamonds  depended  wholly  on  M.'s  authority 
to  sell,  and  he  was  bound  by  such  limitation  as  the  owner  had  placed 
upon  M.'s  possession,  and  unless  authority  to  sell  existed,  C,  although 
acting  in  entire  good  faith,  obtained  no  title;  hence  it  was  of  no  con- 
sequence whether  or  not  C.  knew  of  the  custom  of  the  trade. 

An  unauthorized  sale  of  personal  property,  although  for  a  valuable  con- 
sideration, and  to  one  having  no  notice  that  another  is  the  owner,  vests 
no  higher  title  in  the  vendee  than  was  possessed  by  the  vendor. 

Smith  V.  CleicB  (105  N.  Y.  283)  distinguished. 

(Argued  March  21, 1889;  decided  April  28,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  9,  1888,  which  affirmed  a  judgment  dismissing 
the  complaint  ordered  at  the  Circuit. 
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The  nature  of  the  action  and  the  facts  are  suflBciently  stated 
in  the  opinion. 

Esek  Cowen  for  appellants.  Evidence  is  always  admissible 
to  explain  the  meaning  of  terms  used  in  any  particular  trade  or 
occupation  when  their  meaning  becomes  material  in  order 
to  construe  a  contract ;  and  the  principle  on  which  the  rule  is 
founded  extends  to  forms  of  expression  as  well  as  to  single 
words.  (Dana  v.  Fiedler^  12  N.  Y.  46.)  Evidence  of  usage 
is  received  as  is  any  other  parol  evidence  when  a  written  con- 
tract is  under  consideration.  (  WalU  v.  Bailey^  49  N.  Y.  470  ; 
Boosman  v.  Johnston^  12  Wend.  573  ;  Whart.  on  Ev.  [2d  ed.] 
§  962 ;  Birch  v.  De  Peyston,  1  Stark.  Cb&.  167 ;  Ehle  v.  Chitr 
tenango  Bk.^  24  N.  Y.  548 ;  Wackier  v.  Quenger^  29  id.  548 ; 
BisseU  V.  Campbell^  54  id.  357  ;  Storey  v.  Soloman^  6  Daly, 
531 ;  71  N.  Y.  420  ;  Caitt  v.  Commercial.  Ins.  Co.^  7  Johns. 
385 ;  Astor  v.  Union  Ins,  Co,^  7  Cow.  202.)  Questions  as  to  the 
meaning  of  particular  words  used  in  a  special  sense  in  a  writ- 
ten instrument  are  for  the  jury.  {Pitney  v.  Glens  Falls  Ins. 
Co,^  65  N.  Y.  17.)  "Whether  given  words  of  a  contract  were 
used  in  an  enlarged  or  restricted  sense,  that  construction  should 
be  adopted  which  is  most  beneficial  to  the  promisee. 
{Hoffman  v.  ^tna  Ins.  Co.,  32  N.  Y.  405,  413 ;  Coke  on 
Litt.  183 ;  Mowatt  v.  Londesbarough,  3  El.  &  BL  307,  334, 
335  ;  Oifford  v.  First  Preshy.  Soc,  56  Barb.  114 ;  Marvin  v. 
Stone,  2  Cow.  781,  806 ;  Goodyear  v.  Ogden,  4  Hill,  104 ; 
Dawson  v.  Kittle,  Id.  107 ;  Hinton  v.  Locke,  5  id.  437 ;  White 
V.  Hayt,  73  N.  Y.  612.)  Miers  being  an  agent  with  a  very 
special  and  limited  authority,  if  he  transcended  such  authority, 
his  acts  were  void,  and  he  could  not  convey  a  title  even  to  a  pur- 
chaser without  notice.   (  Gurreiro  v.  Peile,  3  Barn.  &  Aid.  6 16 ; 

2  Kent's  Com.  625 ;  Dunlop's  Paley's  Agency  [ed.  1856] 
212-220  ;  Gray  v.  Agnew,  95  HI.  315  ;  Barton  v.  Williams, 
5  Bam.  &  Aid.  395;  Whart.  on  Agency,  §§  192,  194,  744; 
Trudo  V.  Anderson,  10  Mich.   357;    Taylor  v.   Plumer, 

3  Maul.  &  Sel.  562 ;  Story  on  Agency,  113,  §  78 ;  Delajteldv. 
State  oflU.,  26  Wend.  223 ;  Ives  v.  Davenport,  3  Hill,  377.) 
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Albert  A,  Abbott  for  respondent.  Evidence  that  the  words 
"  on  approval,"  mentioned  in  the  receipt,  have  a  recognized 
"  peculiar  meaning  "  in  the  diamond  trade  was  inadmissible. 
{Harris  v.  Tumhridge,  83  N.  Y.  92 ;  Miller  \.  BurTce,  68  id. 
615 ;  Silberman  v.  Clark^  96  id.  522 ;  Union  Trust  Co.  v. 
Whiton,  97  id.  172.) 

Brown,  J.  Tliis  action  was  brought  to  recover  the  posses- 
sion of  two  diamonds  with  their  settings,  constituting  what  is 
called,  in  the  evidence,  a  pair  of  diamond  ear-knobs. 

The  plaintiffs  are  dealers  in  diamonds  having  their  place 
of  business  at  No.  14  John  street  in  New  York  city.  On 
the  11th  day  of  April,  1879,  Borden  W.  Plumb,  who  was 
a  diamond  broker,  introduced  to  Mr.  Alfred  H.  Smith, 
one  of  the  plaintiffs,  one  Elijah  Miers,  telling  Smith  that 
Miers  thought  that  if  he  saw  a  pair  of  ear-knobs  that  suited 
him,  he  could  sell  them  to  Mr.  Clews,  and  that  he  had  brought 
him  to  the  plaintiffs'  store  that  he  might  see  the  assortment. 
Miers  selected  a  pair  which  he  said  he  thought  would  suit 
Mr.  Clews,  and  it  was  then  arranged  that  Smith  should  send 
them  to  him  on  the  following  day  by  Mr.  Plumb. 

Miers  had,  on  two  previous  occasions,  sold  stones  to 
Mr.  Clews.  On  the  first  occasion  he  9old  a  pair  for  $300, 
which  proving  unsatisfactory  were  returned  and  another  pair 
substituted  in  their  place,  of  the  value  of  $450. 

On  the  day  following  the  conversation  at  the  store  the 
diamonds  were  delivered  to  Plumb,  who  delivered  them  to 
Miers,  taking  from  him  at  the  time  of  the  delivery  a  receipt, 
of  which  the  following  is  a  copy : 

«  New  York,  April  12,  1879, 
"  Received  from  Alfred  H.  Smith  &  Co.,  by  their  representa- 
tive, B.  W.  Plumb,  a  pair  of  single  stone  diamond  ear-knobs, 
10^  carats,  of  the  value  of  fourteen  hundred  dollars  *  on 
approval '  to  show  to  my  customers.  Said  knobs  to  Ve  returned 
to  said  A.  H.  Smith  &  Co.  on  demand. 

(Signed.)        "E.  MIERS." 
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Miers  soon  after  sold  tlie  diamonds  to  Clews  for  $1,100, 
taking  back  in  part  payment  the  second  pair  that  he  had  sold 
him  for  $450,  and  receiving  credit  on  Clew's  book  for  $650, 
of  which  $550  was  paid  out  by  Clews  for  Miers'  account,  but 
for  what  purpose  does  not  clearly  appear  from  the  evidence. 
Plaintiffs  demanded  the  diamonds  from  Miers  and  from 
Clews,  and  this  action  was  brought  to  recover  their  possession. 

The  case  has  been  twice  tried.  On  the  first  trial  the  plaint- 
iffs had  judgment,  which  was  reversed  in  this  court.  (105  N.  T. 
286.)  On  the  second  trial  the  complaint  was  dismissed,  and 
the  General  Term  having  affirmed  the  judgment  entered  on 
such  dismissal,  plaintiffs  appealed  to  this  court. 

After  proving  substantially  the  facts  I  have  stated,  the 
plaintiffs  called  as  a  witness  Chester  Billings,  who  having  testi- 
fied that  he  had  been  an  importer  and  dealer  in  diamonds  in 
the  city  of  New  York  for  thirty-six  years,  was  asked  whether 
there  was  a  peculiar  meaning  given  in  the  diamond  trade  to 
the  words  "  on  approval.  "  This  question  was  excluded  on 
defendant's  objection,  and  plaintiffs  excepted.  Plaintiffs  then 
offered  to  prove  by  Billings  and  other  witnesses  that  the  words 
"  on  approval "  mentioned  in  the  receipt  had  a  recognized 
meaning  in  the  diamond  trade,  and  were  understood  not  to 
confer  a  power  to  sell,  but  authority  merely  to  show  diamonds 
to  a  customer  and  report  to  the  owner,  and  that  this  meaning 
was  well  known  to  plaintiffs  and  to  Plumb  and  Miers.  This 
evidence  was  excluded  on  defendant's  objection,  to  which 
plaintiffs  excepted.  Evidence  is  always  admissible  to  explain 
the  meaning  of  terms  used  in  any  particular  trade,  when  their 
ineaning  is  material  to  construe  the  contract,  and  the  rule 
extends  to  forms  of  expression  as  well  as  to  single  words. 
Evidence  of  usage  is  also  admissible  to  apply  a  written  con- 
tract to  the  subject  matter  of  the  action,  to  explain  expressions 
used  in  a  particular  sense  by  particular  persons  as  to  particular 
subjects,  to  give  effect  to  language  in  a  contract  as  it  was 
understood  by  those  who  made  it  (  Walls  v.  Bailey^  49  N.  Y. 
470 ;  SUbemum  v.  Cla/rJe^  96  id.  524 ;  Boomum  v.  Johnston^ 
SicKELs— Vol.  LXIX.    25 
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12  Wend.  573  ;  Dana  v.  Fiedler^  12  N.  Y.  4G ;  Bissd  v.  Camjh 
,hdly  54  id.  357;  Linton  v.  Zockcy  5  Ilill,  437;  Newhall  v. 
Appleton^  decided  at  this  term  of  the  court,  opinion  by 
Packer,  J.)  The  case  shows  that  this  evidence  was  excluded 
by  the  ,trial  court  because  the  plaintiffs  did  not  bring  it  home 
to  Mr.  Clews.  Obviously,  Clews'  knowledge  of  the  custom 
had  uothing  to  do  with  the  question.  No  man  can  be 
divested  of  his  property  without  his  own  consent,  and,  con- 
sequently, even  an  honest  purchaser  under  a  defective  title 
cannot  hold  against  the  true  owner.  That  "no  one  can 
transfer  to  another  a  better  title  than  he  has  himself  is  a 
maxim,"  says  Chancellor  Kent,  "alike  of  the  common  and 
civil  law,  and  a  sale  ex  vi  termini  imports  nothing  more  than 
that  the  bona  fde  purchaser  succeeds  to  the  rights  of  the 
vendor."  (2  Kent's  Com.  324,  and  cases  cited.)  The  right- 
ful owner  may  be  estopped  by  his  own  acts  from  asserting  his 
title.  If  he  has  kivested  another  with  the  usual  evidence 
of  title,  or  an  apparent  authority  to  dispose  of  it,  he  will  not 
be  allowed  to  make  claim  against  an  innocent  purchaser  deal- 
ing on  the  faith  of  such  apparent  ownership.  {McNeil  y. 
Tenth  Nal.  BanTc^  46  N.  Y.  325.)  But  mere  possession  has 
never  been  held  to  confer  a  power  to  sell,  and  an  unauthor- 
ized sale,  although  for  a  valuable  consideration,  and  to  one 
having  no  notice  that  another  is  the  true  owner,  vests  no 
higher  title  in  the  vendee  than  was  possessed  by  his  vendor. 
{CovUl  V.  HiUj  4  Denio,  323.)  Clews'  title  to  the  diamonds, 
therefore,  depended  wholly  on  Miers'  authority  to  sell,  and  he 
was  bound  by  such  limitation  as  tlie  owner  had  placed  upon 
Miers'  possession,  and  unless  authority  to  sell  existed  Clews, 
although  acting  in  entire  good  faith,  obtained  no  title  to  the 
stones.  It  was,  therefore,  of  no  consequence  whether  or  not 
iClews  knew  of  the  custom  of  the  trade.  The  inquiry  was, 
did  Miers  know  of  it,  and  had  he  contracted  with  reference 
to  it?  The  offer  was  to  show  that  the  term  "on  approval" 
had  a  well  understood  meaning  in  the  diamond  trade,  and  as 
Miers  was  a  dealer  and  broker  in  diamonds,  if  it  had  appeared 
that  the  term  had  a  well  understood  meaning  \xk  the  diamond 
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business,  he  might  fairly  be  presumed  to  have  been  acquainted 
with  the  meaning  of  the  expression,  and  to  have  contracted  in 
reference  to  such  meaning.  But  the  offer  went  further  and 
proposed  to  show  actual  knowledge  in  Miers  of  the  meaning 
of  this  term ;  and  if  such  had  been  the  fact,  it  would  not  have 
lain  with  him  to  liave  denied  the  well  understood  meaning  of 
an  expression  used  by  himself  in  the  agreement  by  which  he 
acquired  possession  of  the  property,  nor  could  he  escape  the 
effect  of  the  application  of  such  meaning  to  the  subject-matter 
of  the  contract.  This  evidence  was,  therefore,  admissible,  and 
the  exclusion  error,  for  which  there  must  be  a  new  trial,  unless 
the  contract  between  the  parties  expressed  the  power  to  sell 
in  language  so  well  understood  that,  there  is  no  ambiguity, 
and  no  room,  under  the  rules  of  law  for  parol  testimony,  to 
aid  in  its  interpretation. 

On  the  former  appeal  of  this  case  the  court  construed  the 
contract,  in  the  light  of  the  evidence  then  before  it,  to  confer 
on  Miers  a  power  of  sale,  and  if  the  same  evidence  was  now 
before  us  we  should  feel  constrained  to  follow  that  decision. 
It  then  appeared  that  plaintiffs,  prior  to  the  transaction  in  ques- 
tion, knew  Miers  to  be  a  dealer  in  diamonds,  and  that  the  stones 
which  on  two  f onner  occasions  he  had  sold  to  Clews  had  been 
obtained  from  plaintiffs  through  Plumb,  who  was  their  agent. 
The  court  emphasized  these  facts,  saying :  "  The  plaintiffs 
were  dealers  in  diamonds,  and  they  knew  Miers,  and  that  he 
was  engaged  in  the  business  of  a  diamond  dealer.  They  had,  on 
two  former  ocpasions,  intrusted,  through  their  agent,  diamonds 
to  Miers,  who  had  sold  them  and  accounted  for  the  proceeds 
of  the  sale  without  any  fault  being  found,  so  far  as  appears,  on 
account  of  any  lack  of  authority  to  sell.  Now,  upon  these 
facts,  what  other  meaning  can  be  attached  to  that  receipt  than 
that  Miers  had  power  to  take  these  diamonds  and  show  them 
to  the  customer,  and,  if  approved  of  by  the  customer,  sell 
them  to  him  ?  It  can  mean  nothing  else  than  an  authority  to 
sell  the  stones  to  the  customer  if  they  met  his  approval." 

These  facts  do  not  appear  in  the  case  presented  to  us.     On 
the  contrary,  it  appears  that  Miers  was  personally  unknown 
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to  plaintiffs  until  introduced  by  Plumb  on  April  eleventh,  and 
there  is  not  the  slightest  evidence  to  justify  the  inference  that 
the  other  stones  sold  to  Clews  had  been  obtained  from  plaint- 
iffs or  from  Plumb.     We  have,  therefore,  no  other  dealings 
between  the  parties  to  aid  us  in  interpreting  the  contract,  and 
are  confined  to  the  single  transaction  out  of  which  this  action 
has  grown.     Upon  the  face  of  the  contract  it  does  not  import  an 
authority  to  sell.     If  the  words  "  on  approval "  are  stricten 
from  the  paper,  it  would  appear  to  be  a  complete  agreement, 
of  plain  meaning,  in  which  the  authority  given  is  "  to  show  " 
the  diamonds,  and  the  obligation  is  absolute  "  to  return  on 
demand."     Such  expressions  are  wholly  inconsistent  with  an 
authority  "to  sell,"  and  its  meaning  could  not  be  plainer 
if  the  parties  had  inserted  after  the  words  "  to  show "  the 
words  "  but  not  to  sell.'      The  words  "  on  approval,"  as  ordi- 
narily interpreted,  are  neither  inconsistent  with  an  authority 
"  to  show  "  or  an  obligation  "  to  return  on  demand."     We 
must,  however,  presume  that  the  parties  intended  some  mean- 
ing by  their  use,  and,  as  the  meaning  does  not  appear  from  the 
context,  we  have  a  case  where  parol  evidence  is  admissible  to 
enlighten  the  court,  and  to  show  the  intent  of  the  parties  to  the 
contract.     (  White  v.  Hayt^  73  N.  Y.  512.)    It  is  unfortunate 
that  the  case  should  not  now  present  the  same  facts  that  were 
before  the  court  on  the  first  appeal.     Why  it  does  not  we  are 
not  informed.     But  we  cannot  speculate  as  to  what  may  be 
the  real  facts,  and  must  confine  our  decision  to  the  case  now 
before  us. 

We  think  the  court  erred  in  excluding  the  evidence  offered, 
and  the  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Follett,  Ch.  J.,  dissenting. 

Judgment  reversed. 
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Thb  Dslawabe,  Lackawanna  and  Western  Kailboad 
Company,  Appellant,  v.  John  M.  Burkard  et  aL, 
Respondents. 

Defendants  executed  to  plaintiff  an  instalment  in  writing  by  which,  for  a 
valuable  consideration,  they  agreed  that  F.,  who  the  instrument  stated 
"  has  purchased,  or  is  about  to  purchase,  anthracite  coal "  of  defend- 
ant, "  shall  pay  said  company  at  such  time  or  times,  and  at  such  prices  as 
may  be  agreed  upon"  between  them,  "  for  all  coal  that  may  be  shipped 
to  him  up  to  the  1st  day  of  May,  1882."  In  case  of  default  of  F.  defend- 
ants agreed  "  to  pay  for  the  same,  whether  the  indebtedness  be  in  open 
account  or  embraced  in  notes,  drafts  or  bills  of  exchange."  In  an  action 
upon  the  instrument  the  defense  was  that  plaintiff  had  extended  the 
term  of  credit  given  to  F.,  at  the  time  coal  was  purchased,  without  the 
assent  of  defendants.  Eeid,  imtenable;  that  the  instrument  was  not 
made  with  reference  to  any  then  existing  contract  between  F.  and 
plaintiff  fixing  the  time  of  credit,  and  it  neither  expressed  or  by  impli- 
cation limited  the  period  of  credit  to  the  time  fixed  when  a  purchase  was 
made,  but  left  it  subject  to  any  future  arrangement. 

£.,  one  of  the  defendants,  was  a  married  woman,  not  engaged  in  any 
business,  and  it  did  not  appear  that  the  instrument  was  executed  for 
her  benefit  or  for  that  of  her  separate  estate.  Edd,  that  a  nonsuit  was 
properly  directed  as  to  her. 

Plaintiff  offered  to  prove  the  terms  of  the  first  contract  of  sale  made  with 
F.  after  the  execution  of  the  instrument.  This  offer  was  rejected. 
Held,  error. 

(Argued  March  26, 1889;  decided  April  28,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  23,  1885,  which  aflirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  verdict  ordered  by  the  court  and 
denied  a  motion  for  a  new  trial. 

This  action  was  brought  upon  an  instrument,  a  copy  of 
which  is  set  forth  in  the  opinion,  wherein,  also,  the  material 
facts  are  stated. 

William  Nottingham  for  appellant.  The  defense  of  covert- 
ure, was  strictly  personal  to  Katharine  Fritchie,  and  in  no  way 
affected  the  liability  of  the  other  defendants.  {McGuire  v. 
Johnson,  2  Lans.  305 ;  BrumskiU  v.  Jam^a,  11  N.  Y.  294 ; 
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Hartness  v.  Thampsoriy  5  Johns.  160.)    The  instrument  in 
question  is  a  continuing  guaranty.     {Pratt  v.  Matthews,  24 
Hun,  386.)    A  guaranty  should  receive  such  a  liberal  con- 
struction, in  view  of  the  business  it  is  designed  to  promote,  as 
will  secure  safety  to  the  creditor  and  at  the  same  time  facili- 
tate, rather  than  hamper,  tli^  operations  of  the  debtor.    {Davis 
V.  Copeland,  67  N.  Y.  127 ;    Gaies  v.  McKee,  13  id.  232 ; 
Douglass  v.  Reynolds,  7  Pet.  113,  122  ;  Lawrence  y.  McCal- 
mont,  2  How.  [IT.  S.]  426  ;  Rochester  City  Bk.  v.  Elwood, 
21  N.  Y.  S8,  90 ;  EvansvUle  Nat  Bk.  v.  Kaufrrumn,  93  id. 
273  ;  PeopU  v.  Lee,  104  id.  441 ;  Sickd  v.  Marsh,  44  How.  91.) 
The  holding  of  the  courts  below  that  the  taking  of  renewal 
notes  by  the  plaintiff's  agents  was  an  extension  of  time  to  the 
principal  which  operated  to  discharge  the  guarantors  was  error. 
The  indebtedness  was,  notwithstanding,  plainly  within  the 
scope  of  the  guaranty.     {Davis  v.  Copela/nd,  67  N.  Y.  127 ; 
White's  Bk.  v.  Myles,  73  id.  335  ;    Grist  v.  Burlingame,  62 
Barb.  351 ;  GatesY.  McKee,  13  N.  Y.  232  ;  Douglass  v.  Rey- 
nolds, ^  Pet.  113,  122;   Lawrence  y.  McCalmont,  2  How. 
[U.  S.]  726 ;   EvansviUe  Nat,  Bk.  v.  Kaufmann,  93  N.  Y. 
273  ;  People  v.  Lee,  104  id.  441  ;  BelUmi  v.  Freeborn,  63  id. 
383,  388  ;  Sickle  v.  Marsh,  44  How.  91 ;  Rochester  City  Bk.  v. 
Mwood,  21  K  Y.  88,  90  ;  Mason  v.  Pritchard,  12  East,  227 ; 
City  Nat.  Bk.  v.  Phdps,  16  Hun,  158  ;  Merchants'  Nat.  Bk. 
Y.  Hall,  18  id.  176 ;  83  N.  Y.  338 ;  Michigan  Stale  Bk.  v.  Peck, 
28  Vi.  200  ;   Fox  v.  Parker,  44  Barb.  541 ;   Merle  v.  Wells, 
2  Camp.  413.)    Even  the  objection  that  a  contract  is  void  for 
illegality  is  available  to  the  parties  alone,  and  not  to  them  after 
it  has  been  executed.    {Merritt  v.  Millard,  4  Keyes,  208 ; 
Woodworth  V.  BenneU,  43  N.  Y.  273.)    Defendants  could 
protect  themselves  at  any  time  by  calling  upon  the  plaintiff 
to  collect  of  Florack  when  the  account  or  securities  held  at  the 
time  of  the  request  became  due.    {Mercha/nls'  Nat.  Bank  v. 
Ball,  88  N.  Y.  345  ;   Agawam  Bk.  v.  Strever,  18  id.  502 ; 
Pain  V.  Packard,  13  Johns.  174 ;   King  v.  Baldwin,  17  id. 
384;  Colgrove  v.  Tollman,  67  N.  Y.  85.)    The  tenns  of  the 
guaranty  include,  and  were  designed  to  include,  the  indebted- 
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ness  in  suit  and  the  renewal  notes  by  which  it  was  secured. 
{Mount  V.  Zyon,  49  K  Y.  562  j  Merehants^  Nai>,  Bk.  v.  HaU^ 
18  Hun,  176 ;  83  N.  Y.  338 ;  M.  S.  Bk.  v.  Peck,  28  Yt.  200, 
207,  208.)  Every  contraet  ought  to  be  so  construed  that  no 
sentence,  word  or  clause  shall  be  superfluous,  void  or  insignifi- 
cant. (Addison  on  Cont.  §  220 ;  Ward  v.  Whitney,  8  N.  Y. 
442,  446.)  The  indemnity  taken  by  the  sureties  renders  them 
liable  notwithstanding  any  extension  of  time  to  the  principal. 
(Brandt  on  Suretyship  and  Guaranty,  §  302 ;  Kleinhaus  v. 
Generous,  25  Ohio  St.  667.) 

Herman  D,  Morris  for  John  M.  Burkard,  respondent. 
There  was  such  an  extension  of  the  time  of  payment  to 
Florack  as  released  the  defendants  from  liability  for  the  debt. 
{Jlubbard  v.  Gurney,  64  N.  Y.  466 ;  Place  v.  Mcllvain, 
38  id.  96 ;  Pomeroy  v.  Tanner*,  70  id.  547 ;  Putnam  v.  Lewis, 
8  J.  R  389  ;  City  Nat.  Bk.  v.  Phd^s,  86  N.  Y.  484 ;  Brandt 
on  Suretyship  and  Guaranty,  §§  316,  317 ;  FeUows  v.  Prentiss, 
3  Den.  512 ;  Meyers  v.  Wells,  5  Hill.  463 ;  Bangs  v.  Mosher, 
23  Barb.  478 ;  Ins.  Co.  v.  Bevendorf,  43  id.  444 ;  Samuel  v. 
HowaHh,  3  Merivale,  272 ;  Fell  on  Guaranty,  196 ;  HaU  v. 
Hadley,  5  Bing.  54;  De  Qolyer  on  Guaranties,  414,  416; 
Howell  V.  Jones,  1  Or.  M.  &  R.  97,  107 ;  Coomb  v.  Wool/, 
8  Bing.  136 ;  Smith  v.  Townsend,  25  N.  Y.  479 ;  Theobald 
on  Prin.  and  Surety,  82 ;  Green  v.  Bates,  74  N.  Y.  333.)  The 
guaranty  cannot  be  construed  to  cover  any  extensions  of  the 
terra  of  credit  beyond  that  contemplated  by  the  terms  of  sale. 
{WardY.  Stahl,  81  K  Y.  406:  McClushy  v.  Crofnwell,  11 
id.  593;  Berkhead  v.  George,  5  Hill,  434;  Bailies  on  Surety 
and  Guaranty,  144 ;  Bangs  v.  Mosher,  23  Barb.  478 ;  Samuel 
V.  Howarth,  3  Merivale,  272;  Ins.  Co.  v.  Devendorf,  43 
Barb.  444 ;  Fellows  v.  Prentiss,  3  Den.  512 ;  Theobald  on 
Prin.  and  Surety,  82 ;  De  Golyer  on  Guaranties,  414 ;  Brandt 
on  Surety  and  Guaranty,  §§  102,  103;  HaU  v.  Hadley, 
5  Bing.  54.) 

Satterlee  cfe  Yeoman  for  George  Fritchie  et  al.,  respondents. 
The  defendants  were  all  discharged  from  liability  by  the  exten- 
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sion  of  the  term  of  credit  to  the  principal  debtor.  {Fdlows 
V.  Prentice^  3  Denio,  512 ;  Samuel  v.  Howartk^  3  Merivale, 
272;  a  B.  of  Paughkeepsie  v.  Phdpa,  16  Hun,  158,  162; 
86  K  Y.  484,  491, 493 ;  KeUogg  v.  Stockton,  29  Pa.  460, 463 ; 
N.  M.  Bwnk  Asm.  v.  GonUvrig,  90  N.  Y.  116,  121 ;  Wood 
V.  Stahly  81  id.  406 ;  LudZow  v.  Simonda,  2  Caine's  Cas.  57, 
58:  Place  v.  McIVoain^  38  K  Y.  96,  99;  Pomeroy  t. 
Tanner  J  70  id.  647 ;  HyJUbard  v.  Gumseyy  64  id.  457,  466, 
467 ;  Jfy^r*  v.  WelUy  5  Hill,  463.)  The  defendant  Katharine 
Fritchie  can  avoid  her  agreement  on  the  ground  of  coverture. 
{Saratoga  Co.  Bank  v.  Pruyn,  90  K  Y.  250 ;  S.  N.  Bank 
V.  MiOm^y  63  id.  639  ;  Broome  v.  Taylor^  76  id.  564.) 

Follett,  Ch.  J.  In  1881  Frank  J.  Florack,  of  Rochester, 
New  York,  was  a  retail  dealer  in  coal,  which  he  purchased 
from  the  plaintiff.  To  enable  him  to  purchase  coal  upon 
credit,  an  instrument  (called  in  this  litigation  a  guaranty)  was 
executed  and  delivered  to  the  plaintiff,  on  the  day  of  its  date, 
of  which  the  following  is  a  copy : 

"  For  a  valuable  consideration  to  us  in  hand  paid  by  the 
Delaware,  Lackawanna  and  Western  Railroad  Company,  at 
and  before  the  execution  hereof,  the  receipt  of  which  is  hereby 
acknowledged,  we  do  hereby  agree  to  and  with  the  said  com- 
pany that  Frank  J.  Florack,  of  the  city  of  Rochester,  state  of 
JSTew  York,  who  has  purchased,  or  is  about  to  purchase 
anthracite  coal  of  said  company,  shall  and  will  pay  said 
company  at  such  time  or  times  and  at  such  prices  as  may  be 
agreed  upon  between  the  said  company  and  the  said  Frank  J. 
Florack,  for  all  coal  that  may  be  shipped  to  him  up  to  the 
first  day  of  May,  A.  D.  1882,  and  in  default  of  his  so  doing, 
we  agree  to  pay  for  the  same,  whether  the  indebtedness  be  in 
open  account  or  embraced  in  notes,  drafts  or  bills  of  exchange. 

^*  Witness  our  hands  and  seals  this  ninth  day  of  June,  1881. 

"JOHN  M.  BURKHARD.      [l.  8.J 
"  GEORGE  FRITCHIE.  [l.  &] 

"  KATHARINE  FRITCHIE.  [l.  s.]  '' 
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It  was  conceded  upon  the  trial  that  upon  divers  days  between 
May  3, 1881,  and  November  5, 1881,  Florack  received  from  the 
plaintifE  coal  for  which  he  agreed  to  pay  $15,898.85,  and  that 
between  May  3, 1881,  and  May  8, 1882,  he  paid  on  this  account 
$12,697.21,  leaving  due  and  unpaid  May  8,  1882,  $2,701.64, 
to  recover  which  this  action  was  brought  upon  the  instrument 
above  set  forth.  All  of  the  defendants  answered,  alleging 
various  defenses,  all  of  which  were  abandoned  upon  the  trial 
except:  (1.)  That  the  plaintiff  had  extended  the  term  of 
credit  given  to  Florack  when  the  coal  was  purchased  without 
the  assent  of  the  defendants,  and  thereby  they  were  discharged 
from  any  hability  as  guarantors.  (2.)  That  Katharine  Fritchie 
was  the  wife  of  George  Fritchie,  was  not  engaged  in  any 
business,  and  that  the  guaranty  was  not  given  for  her  benefit, 
or  for  the  benefit  of  her  separate  estate,  and  that  she  is  not 
liable  thereon. 

The  truth  of  the  facts  alleged  in  the  defense  herein  desig- 
nated as  the  second  was  conceded  on  the  trial  and  a  nonsuit 
was  directed  in  favor  of  Katharine  Fritchie. 

The  case  does  not  disclose  the  contract,  if  any  existed, 
between  the  plaintiff  and  Florack,  at  the  date  of  the  guaranty, 
prescribing  the  terms  upon  which  coal  had  been  or  should 
thereafter  be  delivered ;  nor  does  it  appear  that  there  was  any 
understanding  upon  the  subject  until  in  August  or  September, 
1881,  when  Florack  was  compelled  to  order  an  unusual  quantity 
of  coal  because  the  tracks  of  the  New. York  Central  and 
Hudson  Eiver  Eailroad  Company  were  about  to  be  elevated 
through  the  city,  and  connection  \^th  Florack's  coal  yard 
temporarily  severed.  At  this  time  it  was  agreed  between 
plaintiff  and  Florack  that  coal  delivered  during  every  calendar 
month  should  be  paid  for  by  Florack  on  the  twentieth  day  of 
the  succeeding  month,  if  he  could,  but  if  he  could  not,  the 
plaintiff  was  to  accept  his  notes  due  in  from  one  to  three 
months ;  and  if  the  coal  was  not  sold  at  the  maturity  of  the 
notes,  that  plaintiff  would  then  be  as  lenient  as  it  could  be. 
Under  this  indefinite  arrangement  the  subsequent  deliveries 
SioKELS— Vol.  XXIX.    26 
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were  made,  and  October  20,  18S1,  Florack  gave  his  note  for 
$2,500,  due  in.  three  months,  and  November  21, 1881,  he  gave 
his  note  for  $2,596.58,  due  in  three  months.  The  first  note 
was  taken  up  January  23,  1882,  partly  by  cash,  and  by  a  note 
for  $1,700,  due  in  three  months.  The  second  note  was  taken 
up  February  24, 1882,  partly  by  cash  and  by  a  note  for  $1,596, 
due  in  one  month,  which  was  taken  up  March  27, 1882,  partly 
by  cash,  and  by  a  new  note  for  $1,378,  due  in  one  month. 
The  note  for  $1,700  and  the  one  for  $1,378  were  dishonored, 
but  subsequently  were  partly  paid,  and  this  action  was  brought 
to  recover  the  remainder,  which  was  conceded  on  the  trial  to 
amount,  principal  and  interest,  to  $2,974.95.  The  amount 
included  in  these  not^  represented  but  part  of  the  price  of 
coal  delivered  between  September  12th  and  November  5, 1881. 
There  was  no  dispute  on  the  trial  about  any  of  the  material 
facts,  and  at  the  close  of  the  evidence,  the  court  directed  a 
verdict  in  favor  of  Burkhard  and  George  Fritchie.  Upon  the 
decision  of  the  General  Term  it  was  adjudged  that  the  com- 
plaint be  dismissed  upon  the  merits  as  to  all  of  the  defendants, 
with  one  bill  of  costs  in  favor  of  George  and  Katharine 
Fritchie,  and  with  one  bill  of  costs  in  favor  of  Burkhard. 

The  defendants'  agreement  was  that  Florack  should  pay  the 
plaintitf  "  at  such  time  or  times  and  at  such  prices  as  may  be 
agreed  upon  between  the  said  company  and  the  said  Frank  J. 
Florack  for  all  coal  which  may  be  shipped  to  him  up  to  the 
1st  day  of  May,  A.  D.  1882 ;  and  in  default  of  his  so  doing 
we  agree  to  pay  for  the  same,  whether  the  indebtedness  be  in 
open  account  or  embraced  in  notes,  drafts  or  bills  of  exchange." 
It  is  plain  from  this  language  that  the  guaranty  was  not  made 
with  reference  to  a  then  existing  contract  between  the  plaint- 
iff and  Florack  fixing  the  price  of  coal  and  the  terms  of  pay- 
ment, l)ut  with  reference  to  a  contract  or  contracts  thereafter 
to  be  made,  fixing  the  price  of  coal  and  the  terms  of  payment ; 
and  that  they  had  the  right,  in  the  future,  to  fix  such  prices  and 
terms  of  payment,  either  cash  or  credit ;  and  if  credit,  for  such 
time  or  times  upon  open  account,  on  notes,  drafts  or  bills  of 
exchange  as  they  might  mutually  agree  upon.     The  mode  by 
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which  credit  was  given,  a  note,  is  expressly  authorized  by  the 
guaranty,  but  the  guaranty  neither  expressly  nor  by  implica- 
tion limits  the  period  of  credit  to  the  time  for  which  the  first 
note  might  be  given.  If  it  be  contended  that  the  terms  of 
the  first  agreement,  made  in  August  or  September,  between 
Florack  and  the  plaintiff,  must  control,  and  that  a. subsequent 
extension  of  credit  or  change  of  the  terms  of  sale  would  release 
the  defendants  from  their  contract,  the  answer  is,  that  th^re 
is  no  evidence  that  the  renewal  of  notes  was  not  authorized  by 
their  agreement,  and  the  plaintiff's  offer  to  show  the  precise 
terms  of  this  agreement,  clearly  relevant  fswts,  was  rejected. 
The  court  erred  in  rejecting  this  evidence,  and,  under  the  evi- 
dence given,  in  not  directing  a  verdict  for  the  plaintiff.  The 
plaintiff,  in  form,  appeals  from  the  whole  judgment,  and 
against  all  of  the  defendants,  although  it  does  seem  to  question 
the  correctness  of  the  nonsuit  granted  in  favor  of  Katharine 
Fritchie. 

That  part  of  the  judgment  which  dismisses  the  complaint 
in  favor  of  Katharine  Fritchie  should  be  affirmed,  vsrithout 
costs  to  either  party ;  but  that  part  of  the  judgment  which 
dismisses  the  complaint,  with  costs,  in  favor  of  George  Fritchie 
and  John  M.  Burkhard  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Bradley  and  Haioht,  JJ.,  not  sitting. 

Judgment  accordingly. 
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\\\|  M  Daniel  J.   Notes,   Appellant,  v.  John  T.  Wtckoff, 

Kespondent. 

Defendant  held  a  chattel  mortgage,  given  to  secure  a  debt  payable  upon 
demand,  covering  a  quantity  of  iron  ore  lying  upon  a  farm  owned  by  E., 
the  mortgagor.  E.  sold  the  farm  and  the  ore  to  plaintiff,  the  deed  being 
made  *'  subject  to  the  existing  liens; "  the  latter  made  a  tender  to  defend- 
ant of  $8,200  in  payment  and  extinguishment  of  the  lien  of  the  mortgage. 
This  defendant  refused  to  accept  on  the  ground  that  the  amount  tendered 
was  insufficient,  and  thereafter  entered  upon  the  farm  and  sold  the  ore, 
becoming  himself  the  purchaser.  In  an  action  for  conversion  it  was 
conceded  by  defendant  that  the  tender  was  sufficient  in  amount,  but  it 
W2^  claimed  that  it  was  defective  in  form.  Plaintiff  testified,  as  to  the 
tender,  as  follows:  "I  tendered  and  offered  the  money  to  him  uncondi- 
tionally and  in  payment  and  extinguishment  of  his  lien."  Held,  that  the 
tender  was  insufficient,  as  it  was  conditioned  upon  an  extinguishment  of 
the  lien^  which  condition  plaintiff  had  no  right  to  attach  to  the  accept- 
ance; also,  that,  as  plaintiff  had  not  assumed  payment  of  the  debt,  and 
took  upon  himself  no  duty  or  obligation  in  reference  thereto,  he  could 
not  make  a  legal  and  valid  tender,  as  a  tender  before  the  debt  was  due 
would  be  ineffectual  to  destroy  the  security,  and  the  debt  only  became 
due  on  demand  of  defendant  or  tender  by  the  debtor. 

Where  a  tender  is  relied  upon,  the  party  pleading  it  must  show  it  to  have 
been  absolute  and  free  from  all  conditions. 

JUem.  of  decision  below,  80  Ilun,  466. 

(Argued  March  25, 1889;  decided  April  28,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  September,  1883,  which  reversed 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee  and  ordered  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Z.  mil  for  appellant.  The  fact  that  the  mortgage 
was  given  to  secure  a  part  of  the  consideration  makes  no 
difference  with  the  right  of  a  subsequent  purchaser  to 
extinguish  the  lien  by  tender.  {Kortright  v.  Cady^  21  N.  Y. 
343;  Tuthill  v.  Morris,  81  id.  99,  100:  Tiffcmy  v.  St.  John, 
65  id.  314;  Frost  v.  T.  S.  Bk.,  70  id.  558.)  The  plaintiff's 
tender  was  sufficient  both  in  amount  and  form,  and  extin- 
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gnished  the  lien  upon  the  ore.  (  Wood  v.  JSitc/icock^  20  Wend. 
47,  48;  Kortrighe  v.  Cody,  21  K  Y.  366 ;  Frost  v.  Y.  S. 
Bk.,  70  id.  553 ;  Brovm  v.  Owen,  11  Q.  B.  130 ;  Gassett  v. 
Andover,  21  Vt.  342 ;  Marsdm  v.  GooU,  2  Car.  &  K.  133 ; 
Tiffcmy  v.  St  John,  65  N.  Y.  314;  TuthiUT.  Morris,  81 
id.  94.)  The  plaintiff  was  liable  for  the  entire  quantity  of  ore 
which  he  sold.  His  act  in  selling  and  removing  a  part  of  the 
ore  was  a  conversion  thereof.  {S.  S.  Nat.  BJc.  v.  Wheeler,  48 
N.  Y.  492,  495 ;  Tiffcmy  v.  St.  John,  65  id.  314 ;  1  Hilliard 
on  Torts  [2d  ed.]  90, 91 ;  2  id.  102.)  Defendant  cannot  offset 
or  recoup  the  debt  against  the  damages.  (Code,  §  501 ;  Beed 
V.  Latson,- 15  Barb.  9 ;  Peabody  v.  Bloomer,  5  Duer,  678 ; 
6  id.  53 ;  3  Abb.  Pr.  353  Drake  v.  Coohroft,  4  E.  D.  Smith, 
10  How.  371.) 

Edward  F.  Brovm  for  respondent.  The  tender  being 
clearly  bad  in  form  on  plaintiff's  own  showing,  his  action  must 
fail  for  want  of  a  valid  tender.  {Harris  v.  Jex,  66  Barb.  232  ; 
5  Abb  N.  Y.  Dig.  706,  §§  14,  15.)  A  chattel  mortgage  is  a 
sale,  not  a  pledge ;  it  passes  the  legal  title  of  the  lien  to  the 
mortgagee,  subject  to  being  defeated  only  by  performance  of 
the  condition,  and  liable  to  be  forfeited  and  to  become  abso- 
lute in  the  mortgagee  by  default.  {Hulsen  v.  Walter,  34  How. 
385 ;  2  Abb.  N.  Y.  Dig.  41,  42 ;  Butler  v.  MiUer,  1  N.  Y. 
496, 500.)  If  default  is  made  in  the  payment  of  a  sum  secured 
by  a  chattel  mortgage,  the  title  vests  absolutely  in.  the  mort- 
gagee ;  and,  if  he  then  takes  possession,  the  mortgagor  is 
entitled  to  have  the  whole  value  of  the  property  applied  ujjon 
the  debt  unless  a  sale  is  made ;  in  which  case,  if  a  deficiency 
arises,  the  mortgagor  is  liable  for  the  amount.  But  a  sale  to 
the  mortgagee  himself  is  not  such  a  sale  as  will  change  the 
relation  of  the  parties.  {Pvlver  v.  Richardson,  3  T.  &  C.  436 ; 
3  J.  &  S.  536 ;  Hcdstead  v.  Schwartz,  1 T.  &  C.  559  ;  Burdeck 
V.  lie  Vanner,  2  Denio,  170  ;  Bane  v.  Mallory,  16  Barb.  46.) 

Brown,  J.  This  case  comes  to  us  upon  an  appeal  by  the  plaint- 
iff from  an  order  of  the  General  Term  of  the  second  judicial 
department  which  reyersed  a  judgment  in  his  favor  entered 
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upon  a  report  of  a  referee  and  directed  a  new  triaL  The  plaint- 
iff has  given  the  usual  stipulation  for  judgment  absolute  against 
him  in  case  the  order  appealed  from  is  affirmed.  The  defendant 
was  the  holder  of  a  chattel  mortgage  upon  a  lot  of  iron  ore  lying 
upon  a  farm  in  New  Jersey  owned  by  Elizabeth  Fitzgerald 
and  known  as  the  "  Styles  farm."  The  moi'tgage  upon  its  face 
was  given  as  security  for  the  payment  of  a  promissory  note, 
bearing  even  date  with  the  mortgage,  made  by^  Henry  W. 
Fitzgerald,  and  payable,  on  demand,  for  the  sum  of  $1,900. 
Defendant  also  held  a  deed  of  the  farm  given  as  security  for 
advances  made  to  Miss  Fitzgerald,  but  which  was,  in  fact,  a 
mortgage  and  admitted  to  be  such.  Plaintiff  purchased  the 
farm  and  the  ore  from  Miss  Fitzgerald  on  November  16, 1880. 
The  deed  of  the  farm  was  "  subject  to  the  existing  liens. " 
With  reference  to  the  chattel  mortgage,  the  referee  has  found 
that  it  was  intended  to  be  drawn  to  secure  the  payment  of 
$3,102,  and  by  mistake  was  drawn  for  the  sum  named  in  it, 
and  it  is  admitted  in  the  case,  ^'  that  it  was  a  valid  lien  upon 
said  iron  ore  for  at  least  $3,100,  and  that  plaintiff  took  title 
with  knowledge  of  the  existence  of  such  lien  and  its  amount, 
and  that  it  was  intended  to  be  payable  in,  and  is  governed  as 
a  contract  by  the  laws  of  New  York. "  On  December  3, 1880, 
plaintiff  tendered  to  the  defendant  $3,200  in  payment  and 
extinguishment  of  the  lien  of  the  mortgage  on  said  iron  ore. 
At  that  time  defendant  claimed  more  to  be  due  to  him  than 
was  tendered.  No  question  is  now  made,  however,  that  the 
tender  was  insufficient  in  amount,  but  the  point  is  taken  that 
it  was  defective  in  form. 

Defendant  refused  to  accept  the  amount  tendered,  and,  on 
June  18,  1881,  entered  upon  the  farm  and  sold  all  the  ore 
covered  by  the  mortgage,'  and  at  such  sale  became  himself  the 
purchaser.  This  action  was  thereupon  brought  by  the  plaint- 
iff to  recover  for  a  conversion  of  the  ore,  and  he  had  judgment 
at  the  trial.  If  upon  the  record  before  us  any  sufficient 
ground  appears  for  the  reversal  of  the  judgment  entered  upon 
the  referee's  report,  the  order  of  the  General  Term  must  be 
sustained.    {Mackuy  v.  Zewia,  73  N.  Y.  382.) 
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Numerous  questions  have  been  argued  upon  the  briefs  sub- 
mitted, but  it  is  necessary  to  refer  to  but  two  of  them,  as 
upon  these  the  order  of  the  General  Term  must  be  affirmed. 
The  tender  made  by  the  plaintiff  was  clearly  bad  in  form. 
A  tender  of  money  in  payment  of  a  debt,  to  be  available  as  a 
defense  or  as  the  foundation  of  an  action  in  favor  of  the  party 
making  the  tender,  must  be  without  qualification.  There  is 
no  principle  by  which  a  party  is  to  be  absolutely  barred  from 
litigating  his  claim  for  a  larger  sum  than  that  paid,  merely 
because  he  accepts  part. .  The  actual  acceptance  of  the  amount 
tendered  would  only  extinguish  a  claim  in  case  it  was  the 
whole  amount  due,  If  less  than  the  amount  due  is  tendered 
and  accepted,  it  would  extinguish  the  debt  pro  tantOj  and  the 
creditor  would  be  entitled  to  interest  on  the  balance,  and  hold 
whatever  security  he  had  as  indenmity  for  the  payment  of 
snch  balance.  It  follows  that  if  the  tender  is  relied  on  as  a 
defense,  or  as  the  foundation  of  an  action,  the  party  pleading 
it  must  show  it  to  have  been  absolute  and  free  from  all  con- 
ditions, and  such  are  the  authorities. 

In  Wood  V.  Hitchcock  (20  Wend.  47)  the  tender  was  "  in 
fall  settlement  and  discharge  of  all  demands  which  plaintiff 
held  against  him."  It  was  held  bad  and  within  the  rule  that 
the  party  making  the  tender  shall  not  make  a  protest  against  his 
liability.  To  request  the  creditor  to  sifirn  a  satisfaction  piece 
vitiates  the  tender.  {Roosevelt  v.  BulVs  Head  Bank^  45 
Barb.  579.)  To  demand  a  receipt  vitiates  the  tender. 
(2  Phil.  Ev.  134.)  To  demand  a  receipt  in  full  is  bad. 
{Wood  V.  Hitchcock^  supra;  Frost  v.  Yonkers  Savings 
Hanky  70  N.  Y.  558.) 

Here  the  plaintiff  testified  as  to  the  tender  as  follows: 
"  I  tendered  and  offered  the  money  to  him  unconditionally  and 
in  payment  and  eostinguishment  of  his  lien  upon  the  iron  ore 
mined  on  the  farm  and  at  Ironia  Station,  mentioned  in  his  chattel 
mortgage,"  etc.  It  is  claimed  by  the  plaintiff  that  the  use  of  the 
word  "  unconditionally  "  relieved  the  tender  from  the  objection 
urged.  Standing  alone  this  word  would  undoubtedly  have  the 
meaning  given  it  by  the  referee,  but  the  express  condition 
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that  followed  it  cannot  be  ignored.  The  tender  is  best  tested 
by  the  effect  its  acceptance  would  have  had  upon  the  defend- 
ant, and  it  needs  no  argument  to  show  that  had  it  been 
accepted,  it  must  have  been  upon  the  terms  offered,  viz., 
in  payment  of  the  debt  and  extinguishment  of  the  li^n  of 
the  ch'ittel  mortgage^  for  the  words  used  have  no  other  meaning. 
This  was  a  condition  which  plaintiff  had  no  right  to  attach  to 
its  acceptance.  He  could  not  say  "  I  offer  you  this  money  in 
payment  of  your  debt,  but  if  you  take  it  you  must  extinguish 
your  lien  upon  the  iron  ore."  Whether  its  acceptance  would 
extinguish  the  mortgage  was  a  question  which  defendant  had 
a  right  to  litigate,  and  to  demand  that  in  accepting  the  money 
offered  defendant  should  create  an  estoppel,  which  would  pre- 
vent liim  from  litigating  the  amount  due  on  the  mortgage, 
was  a  condition  which  plaintiff  could  not  attach  to  the  offer, 
and  which  being  coupled  with  it  made  the  tender  bad.  ^  Nor  am 
I  able  to  see,  under  the  evidence  and  findings  of  the  referee,  that 
the  plaintiff  had  the  right  to  make  a  legal  and  valid  tender  of  the 
debt  for  which  the  chattel  nfortgage  was  security.  Clearly  a 
tender  of  the  debt  before  it  was  due  would  be  ineffectual  to 
destroy  the  security.  The  debt  was  payable  on  demand  and 
would  be  due  either  on  the  demand  of  the  defendant  or  on  the 
tender  of  the  debtor.  The  plaintiff  did  not  assume  payment 
of  the  debt  in  purchasing  the  property,  and  took  upon  himself 
no  duty  or  cbligr.tion  in  reference  thereto.  So  far  as  the  con- 
tract between  Fitzgerald  and  defendant  is  concerned,  he  is  an 
entire  stranger. 

The  defendant  claimed  the  debt  was  due  by  reason  of  a 
demand  made  by  him  upon  Fitzgerald,  but  the  referee  has 
foimd  that  no  such  demand  was  made  and  that  the  note  was 
not  due,  and  there  is  no  evidence  that  Fitzgerald  offered  at 
any  time  to  pay  the  debt. 

In  view  of  these  facts,  we  think  the  plaintiff  was  not  in  a 
position  to  perform  the  condition  of  the  mortgage  by  a  tender 
of  the  debt,  and  nothing  short  of  absolute  payment  by  him 
and  acceptance  by  the  creditor  could  vest  him  with  the  title 
to  the  property. 
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The  order  of  the  General  Temi  should  be  aflSrmed,  and 
judgment  absolute  ordered  for  defendant  on  the  stipulation, 
with  costs. 

All  concur,  except  Follett,  Cli.  J.,  not  voting. 

Judgment  accordingly. 


AuDicE  G.  Warren,  as  Eeceiver,  etc.,  Respondent,  v.  Alanson 
Wilder,  Impleaded,  etc.,  Appellant. 

After  the  appointment  of  plaintiflf  as  receiver  in  supplementary  proceedings 
against  J.,  the  latter  conveyed  his  farm  to  defendant  A.  in  consideration 
of  an  agreement  by  A.  to  cancel  and  discharge  a  debt  due  from  J.  to  him, 
pay  all  of  plaintiff's  claims,  as  receiver,  and  also  pay  and  discharge 
certain  other  debts  owing  by  J.  The  creditors  specified  assented  to  the 
arrangement.  A.  paid  the  amount  due  upon  the  judgment  plaintiff 
then  represented,  together  with  his  claims  for  costs  and  expenses,  but, 
before  he  had  paid  the  other  debts  named,  G.,  another  creditor,  obtained 
a  judgment  against  J. ,  to  which  the  receivership  was  extended.  This 
action  was  thereupon  brought  to  have  the  said  conveyance  declared 
fraudulent  and  void  as  to  J.'s  creditors.  It  appeared  that  A.  had  acted 
in  good  faith,  without  knowledge  of  G.'s  claim,  and  that  the  price  agreed 
to  be  paid  was  a  full  and  adequate  consideration.  Held,  the  action  was 
not  maintainable;  that  by  his  agreement,  and  the  adoption  thereof  by  the 
creditors,  whose  claims  he  assumed,  A.  became  legally  bound  as  principal 
debtor;  and  as  the  creditor  represented  by  plaintiff  had  no  prior  claim  to 
defendant,  but  both  were  general  creditors  with  equal  equities,  the  latter 
was  entitled  to  the  benefit  of  the  general  rule  that,  when  the  equities  are 
equal  the  legal  title  must  prevail. 
Sargent  v  E.  B.  A.  Co.  (11  N.  Y.  State  Rep.  68)  distinguished. 
Also,  held,  that  the  action  was  one  "affecting  the  title  to  real  property,  or 
an  interest  therein,"  within  the  meaning  of  the  provision  of  the  Code 
of  Civil  Procedure  (§  191,  sub.  8)  limiting  appeals  to  this  court,  and  so 
the  order  of  (General  Terra  granting  a  new  trial  was  reviewable  here 
although  the  judgment  represented  by  plaintiff  was  less  than  $500. 

(Argued  March  25,  1889;  decided  April  28,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court  in  the  fifth  judicial  department,  made  October  4,  188"^, 
wliich  reversed  a  judgment  in  favor  of  the  defendant,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 
SicKELs— Vol.  LXIX.     27 
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Statement  of  case. 

This  action  was  brought  to  set  aside  a  deed  of  certain  lands, 
executed  by  defendant  Joel  Wilder  to  defendant  Alanson 
Wilder,  as  fraudulent  as  against  the  creditors  of  the  grantor. 

Plaintiff  was  originally  apix)inted  receiver  of  the  property 
of  said  Joel  Wilder  in  supplementary  proceedings  in  an  action 
by  one  Arnold  and  others  against  said  Wilder.  The  judgment 
in  that  action,  and  the  receiver's  costs  and  expanses,  were  paid 
and  satisfied  by  said  Alanson  Wilder,  pursuant  to  the  agree- 
ment under  which  he  received  the  conveyance  sought  to  be 
set  aside.  Subsequently  S.  A.  J.  and  A.  Garrett  recovered 
judgment  against  said  Joel  Wilder,  and  plaintiffs  receivership 
was  extended  to  that  judgment. 

Further  facts  appear  in  the  oinnion. 

J,  A,  Stull  for  appellant.     Title  to  real  estate  embraces  the 
right  to  possession  and  every  right  or  interest  in  it,  except 
the  bare  naked  possession.     {Ehle  v.  QuackenhosSy  6  Hill,  637 ; 
Gaffe  V.  HiUy  43  Barb.  44 ;  Powell  v.  Etisty  8  id.  667 ;  Mann  v. 
Cooper,  25  N.  Y.  180;    Little  v.  Dean,  34  id.  452;  Wheeler 
V.  Scofidd,  67  id.  311 ;   NichoU  v.  Yoorhis,  74  id.  28,  29 ; 
houUy  V.  Sanders,  77  id.  590 ;   Payne  v.  Beclcei^,  87  id.  153, 
157 ;  Knapp  v.  Deyo,  108  id.  518.)     The  law  of  this  state 
allows  an  insolvent  debtor,  not  having  suiBcient  property  to 
pay  all  his  debts,  to  prefer,  among  his  creditors,  such  as  he 
chooses  to  pay  in  full,  even  though  the  effect  of  the  transac- 
tion is  to  leave  other  creditors  unpaid.     And  it  also  permits 
such  of  the  creditors  as  are  thus  preferred  to  accept  and  receive 
transfers  of  the  debtor's  property,  real  or  personal,  m  paynaent 
of  or  security  for  their  debts,  so  long  as  it  is  done  solely  to 
secure  payment  of  their  own  just  claims,  and  not  with  the 
fraudulent  intent  of  cheating  the  other  creditors.     {Towsley  v. 
McDonald,  32  Barb.  605-611 ;  Auhim  Exch.  Bk.  v.  Fitch, 
48  id.  344 ;  Pmid  v.  Comstock,  20  Hun,  494 ;  Bump  on  Fraud. 
Convey.  213,  217,  218, 226,  chap.  7  on  Preferences ;  Seymour 
V.  Wilson,  19  N.  Y.  417,  421 ;  Murray  v.  Briggs,  89  id. 
447-451.)    Alanson,  in  accepting  the  transfer,  in  fact  and  by 
agreement,  made  himself  their  principal  debtor  in  the  place  of 
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JoeL  {Ay^8  v.  Dixon,  78  N.  Y.  318,  323,  324;  ,/e>A«*0Mv. 
Zink,  5 1  id.  333 ;  Colgrove  v.  Tallman,  67  id.  95 ;  B'urr  v. 
Beers  J  24  id.  178 ;  Wilcox  v.  Campbell,  35  Hun,  254 ;  Lcmrence 
V.  i^^^ar,  20  id.  268.) 

ir.  iZ".  T^'Ai^iny  for  respondent.  The  judgment  upon 
which  the  action  is  founded  being  less  than  $500,  is  not 
appealable  to  this  court.  (Code  of  Civil  Pro.  §  191,  sub.  3 ; 
Porter  v.  Williams,  9  N.  Y.  147, 148 ;  Lynch  v.  Johnson,  48 
id.  27,  33;  Wheels  v.  Scofield,  67  id.  311,  315;  Petrie  v. 
Adam^,  71  id.  79 ;  Hoosevdt  v.  Linkert,  67  id.  447 ;  Nichols 
T.  Vo(yrhis,  74  id.  28 ;  Scully  v.  Sanders,  77  id.  598 ;  Payne 
T.  Becker,  87  id.  153,  157 ;  Wright  v.  Nostrand,  94  id.  31 ; 
i><?<?*er  V.  Decker,  108  N.  E.  128 ;  Trecett  v.  Barnes,  28 
Alb.  L.  J.  416;  Loos  v.  TFVZK/i^tm,  110  N.  Y.  195,  216.) 
This  is  an  action  in  the  nature  of  a  creditor's  suit.  The 
complaint  contains  all  the  necessary  allegations,  viz. : 
The  recovery  of  a  judgment,  the  issuing  of  an  execu- 
tion, out  of  a  court  of  record,  against  the  property  of 
the  judgment-debtor^  to  the  sheriff  of  the  county  where 
he  resided,  and  the  return  of  said  execution  by  said  sheriff 
wholly  unsatisfied.  (Code  of  Civil  Pro.  §  1871 ;  Porter  v. 
^ViUiams,  9  N.  Y.  147,  149  ;  Lynch  v.  Johnson,  48  id.  27,  33 ; 
Declker  v.  Decker,  108  id.  12S,  134.)  The  action  does  not 
affect  the  title  to  real  property  or  an  interest  therein.  (  Wheeler 
V.  Scofield,  67  N.  Y.  311,  315;  Wright  v.  Nostrand,  94 
id.  31;  Loos  Y.  Wilkinson,  110  id.  195,  216;  Nichols  v. 
Voorhis,  74  id.  28;  Bosvnck  v.  Menke,  40  id.  383.) 
Alanson  Wilder  was  not  a  bona  fide  purchaser  of  said  premises. 
{Nickerson  v.  Meacham,  14  Fed.  Kep.  381 ;  Perry  on  Trusts, 
§  219 ;  Thomus  v.  Stone,  Walker's  Ch.  1 17 ;  McBee  v.  Lofis, 
1  Strobhart's  Eq.  90;  Harris  v.  Norton,  16  Barb.  264; 
DosweU  V.  Buchanan,  3  Leigh,  365;  Newland's  Eq.  145; 
Beame's  Pleas  in  Equity,  347 ;  Jewett  v.  Palmer,  7  Johns. 
Ch.  65 ;  Harrison  v.  Southcote,  1  Atk.  538 ;  Story  v.  Lord 
Windsor,  2  id.  630 ;  Pardingham  v.  Nichols,  3  id.  304.) 
A  purchaser  who    has  not    paid  the    full  consideration  is 
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not  protected  as  a  bona  fide  purchaser,  (2  Pomeroy's 
Fq.  Juris.  750 ;  Perry  on  Trusts,  §  221 ;  Paul  v.  FuL- 
tan^  25  Mo.  156 ;  Wormhy  v.  Warmley^  8  Wheat. 
449 ;  Dugan  v.  Yatiier^  3  Black  [Ind.]  245 ;  Lewis  v. 
Phillips,  17  Ind.  Rep.  108 ;  Patten  v.  2foo7'e,  32  N.  H.  382; 
Blanchard  v.  Tyler^  12  Mich.  339  ;  Palmer  v.  Williams^  24 
id.  328;  Hunter  v.  Simrall,  5  Litt.  [Ky.]  62;  TourvUle  v. 
Naish,  3  P.  Wms.  306 ;  Jones  v.  Stanly,  2  Eq.  Caa.  685 ; 
Merritt  v.  Northern  R,  P.  Co,,  12  Barb.  605 ;  Jackson  v. 
Cadwell,  1  Cow.  622  ;  Freeman  v.  Deming,  3  Sandf .  Ch.  327  ; 
Sxoayze  v.  Burke,  12  Pet.  11 ;  Matsonx.  Heirs,  ^^c*.,  42  Mich. 
473  ;  Murray  v.  Ballou,  1  Johns.  Ch.  566 ;  Campbell  v. 
Poach,  45  Ala.  667;  21arsh  w  Annstrong^  20  Minn.  81  : 
Miner  v.  Willoughhy,  3  id.  255  ;  Spicer  v.  ira^^^yv*?,  65  Barb. 
227.)  Joel  Wilder  was,  at  the  time  of  the  appointment  of  the 
receiver,  the  owner  in  fee  simple  of  the  farm.  {Berridge  v. 
Glasser,  32  x\lb.  L.  Jour.  25.)  A  recital  cannot  control  the 
plain  words  in  the  granting  part  of  a  deed.  {Huntington  v. 
Havens,  5  Johns.  Ch.  23 ;  Chaplin  v.  Strodes,  7  Watts,  410  ; 
Marquis  of  Cholmondeley  v.  Lord  Clinton,  2  Bam.  &  Aid. 
625  ;  Walsh  v.  Tremnion,  15  Ad.  &  El.  734  ;  Bailey  v.  Lloyd, 
5  Euss.  330 ;  Moore  v.  Griffin,  9  Shipley,  350  ;  Mitchell  v. 
Morse,  32  xllb.  L.  Jour.  395.)  The  grant  in  the  premises  of 
a  deed  controls  the  habendum  clause.  {Mott  v.  Pichtmyery 
57  X.  Y.  49,  63  ;  Tyler  v.  Moore,  42  Penn.  St.  386  ;  Jack- 
son V.  Ireland,  3  Wend.  100  ;  4  Kent's  Com.  468  ;  3  Wash, 
on  Real  Prop.  [5th  ed.]  469.)  An  estate  in  fee  created  by  a 
will  or  deed  cannot  be  cut  down  by  a  subsequent  clause. 
(  Van  Home  v.  Campbell,  100  X.  Y.  287 ;  Posehoom  v.  Pose- 
boom,  81  id.  359  ;  Campjbell  v.  Beaumont,  91  id.  467.)  On 
the  29th  day  of  August,  1865,  when  Joel  Wilder  executed  the 
deed  to  Alanson  Wilder,  Joel  had  absolutely  no  title  to  the  prop- 
erty. The  title  to  the  whole  estate  was  vested  in  the  receiver. 
(Code  of  Civ.  Pro.  §  2468  ;  Verplanck  v.  Van  Buren,  76  N.  Y. 
247.)  The  inference  of  fraud  from  the  facts  proven  and 
undisputed  was  inevitable,  and,  as  matter  of  law,  the  court 
erred  in  giving  judgment  against  the  plaintiff.     Joel  Wilder 
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must  be  deemed  to  Lave  intended  the  natural  and  inevitable 
consequences  of  his  acts,  and  that  was  to  hinder,  delay  and 
defraud  his  creditors.     {Coleman  v.  Burr^  93  N.  T.  17,  31.) 

Parker,  J.   A  few  days  before  the  rendition  of  the  Garrett 
judgment,  upon  which  this  action  by  the  receiver  is  based, 
Joel  Wilder  conveyed  his  farm  to  Alanson  Wilder.     At  that 
time  Joel  was  indebted  to  Alanson  in  a  sum  exceeding  $700 
and   interest.      The   consideration  for   the  transfer  agreed 
upon  was  that  Alanson  should  cancel  and  discharge  his  own 
debts  and  claims  against  Joel ;  pay  and  discharge  all  claims 
which  the  plaintiff,  as  receiver,  then  had  against  Joel ;  pay 
and  discharge  the  debt  of  Joel  to  Louisa  Wilder  of  $400  and 
interest,  and  pay  and  discharge  Joel's  debt  to  Willard  Wilder, 
amounting  to  $260  and  interest.    The  gmntee  paid  the  amount 
due  upon   the  Arnold  judgment,  which  the  receiver  then 
J'epresented,  together  with  his  claims  for  costs  and  expenses. 
Subsequently  an  order  was  duly  made  extending  the  receiver- 
ship of  the  plaintiff  over  the  property  of  Joel  Wilder  so  as 
to  represent  the  Garrett  judgment.     Thereafter  the  plaintiff 
commenced  this  action,  in  which  he  seeks  to  have  the  deed 
from  Joel  to  Alanson  declared  fraudulent  as  to  the  creditors 
of  Joel  Wilder,  and  that  the^  defendants  Alanson  Wilder  and 
Louisa,  his  wife,  be  decreed  to  convey  the  same  to  the  plaintiff, 
as  receiver. 

The  trial  court  found,  as  a  matter  of  fact,  "  that  such  sale 
and  conveyance  was  made  upon  full  and  adequate  considera- 
tion, and  was  not  made  or  accepted  by  said  Alanson  Wilder 
for  the  purpose  or  with  intent  to  hinder,  delay  or  defraud  the 
judgment-creditors  represented  by  the  plaintiff  as  receiver ; " 
and,  as  a  conclusion  of  law,  "that  the  conveyance  of  the 
interest  of  said  defendant  Joel  Wilder  tras  valid  and  effectual, 
and  vested  in  said  Alanson  Wilder  all  the  interest  of  said 
Joel  Wilder  thereto,  on  the  29th  day  of  August,  1885,"  and 
rendered  judgment  in  favor  of  the  defendant  dismissing  the 
case  upon  the  merits. 
The  General  Term,  not  questioning  the  findings  of  fact 
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made  by  the  trial  court,  reversed  the  judgment  of  the  Special 
Term  solely  upon  the  ground  that  the  defendant  had  notice 
of  the  claim  represented  by  the  receiver  before  payment  made 
to  Louisa  and  Willard  Wilder.  Holding  that  because  of  such 
notice  before  full  payment  the  case  comes  within  the  familiar 
rule  "  that  the  party  relying  upon  the  defense  that  he  is  a 
hona  fide  purchaser,  entitled  to  hold,  notwithstanding  a  prior 
equity,  must  show  actual  payment  or  performance  before 
notice."  From  the  findings  of  fact  made  by  the  court  below, 
and  the  undisputed  testimony,  it  appears  that  the  defendant 
acted  in  good  faith  and  without  knowledge  even  of  the  Grarrett 
claim ;  that  he  agreed  to  pay  full  and  adequate  consideration 
for  the  property ;  that  he  was  a  creditor  of  Joel  Wilder ;  that 
he  accepted  the  conveyance  on  the  agreement  that  the 
indebtedness  due  to  hmi  from  Joel  should  form  a  part  of  the 
consideration ;  that  he  agreed  to  pay  the  balance  of  the  con- 
sideration as  provided  in  the  deed,  to  wit :  "As  a  part  of 
the  consideration  hereinbefore  mentioned  the  said  Alanson 
Wilder  assumes  and  agrees  to  pay,  according  to  the  terms 
thereof,  two  certain  promissory  notes,  executed  by  said  Joel 
Wilder  about  three  years  ago,  one  for  $300  and  interest 
thereon,  and  the  other  for  $100  and  interest  thereon ;  also  one 
certain  promissory  note  given  by  said  Joel  Wilder  to  one 
Willard  Wilder  about  one  year  ago,  for  $100  and  interest 
tliereon ; "  and  that  Louisa  and  Willard  Wilder  consented  to 
the  agreement  by  which  Alanson  was  to  assume  and  pay  their 
qjaims,  as  provided  in  the  deed. 

Upon  the  making  of  the  agreement  and  subsequent  delivery 
and  acceptance  of  the  deed,  with  the  adoption  of  the  promise, 
on  the  part  of  the  grantee,  by  Louisa  and  Willard  Wilder,  the 
defendant,  Alanson  Wilder,  became  the  principal  debtor,  and 
the  grantor  his  surety  for  the  payment  of  the  debts.  {^Law- 
rence V.  Fox,  20  N.  Y.  268 ;  Burr  v.  Beers,  24  id.  ITS ; 
Ay  era  v.  Dixon,  78  id.  318.)  The  defendant  paid  the 
receiver  according  to  the  requirement  of  the  deed  and  was 
liable  as  principal  to  pay  the  amount  due  to  Louisa  and  Wil- 
lard Wilder,  but  had  not  actually  done  so  when  he  learned  of 
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the  existence  of  the  judgment  which  the  plaintiff,  as  receiver, 
represents.  The  question  presented,  therefore,  is  whether  or 
not  a  creditor  who  purchases  property  of  his  debtor  in  good 
faith,  for  the  purpose  of  securing  his  debts,  but  has  not  actu- 
ally paid  the  balance  of  the  purchase-price,  although  legally 
bound  and  financially  able  to  do  so,  when  he  learns  that  there 
are  other  creditors  of  his  debtor,  is  in  a  position  to  assert  title 
as  against  such  creditors  in  an  action  brought  to  declare  the 
conveyance  fraudulent. 

The  court  below  held  that  he  was  not,  and  cited,  as  authority 
for  such  holding,  Sargent  v.  Eureka  Bung  Apparatus  Com- 
pany (11  N.  Y.  State  Rep.  68).  In  that  case  the  plaintiff  had 
an  agreement  with  an  inventor  named  Warren,  which  gave 
to  the  plaintiffs  certain  rights  in  a  patent  which  were  violated 
by  an  assignment  of  the  patent  from  Warren  to  Bigelow,  and 
by  the  latter  to  the  defendant,  and  it  appearing  that  the 
defendant  had  notice  of  plaintiff's  equity  before  payment,  the 
court  held  that  a  purchaser  of  patent-rights  does  not  stand  in 
the  position  of  a  hona  fide  purchaser  as  against  a  prior  assignee 
of  the  vendor,  unless  he  has  made  full  payment  t)ef ore  notice 
of  the  assignment;  and  in  the  course  of  a  well-considered 
opinion  the  court  says :  "  That  when  a  purchaser  is  advised  of 
a  prior  claim  of  another,  which  denies  to  the  seller,  as  against 
him,  the  right  to  make  the  sale,  he  should  desist  from  proceed- 
ing further  to  complete  his  purchase;  or  if  he  thereafter 
proceeds,  in  performance  of  his  contract,  to  do  so,  subject  to  the 
equities  of  such  party  in  whom  rests  the  prior  right." 

The  doctrine  of  that  case  is  not  applicable  to  this.  This 
plaintiff  did  not  have  a  prior  claim  to  the  defendant  at  the 
time  of  the  conveyance.  They  were  both  general  creditors 
oi  the  debtor.  As  such  their  equities  were  equal,  and  the 
defendant  having  obtained  title  to  the  property,  in  good  faith 
and  for  a  valuable  consideration,  while  his  equity  was  the 
same  as  the  judgment-creditor,  represented  by  the  receiver,  is 
entitled  to  the  benefit  of  the  universal  rule  that  when  the 
equities  are  equal  the  legal  title  must  prevail.  {Seymour  v. 
Wilson,  19  N.  T.  417.) 
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The  motion  to  dismiss  the  appeal  must  be  denied.  The 
action  is  brought  to  set  aside  a  deed  and  to  compel  a  convey- 
ance, and  is,  therefore,  an  action  "  affecting  the  title  to  real 
property,  or  an  interest  therein."  (Nichols  v.  VoorhiSj  74 
N.  Y.  28.) 

The  order  appealed  from  should  be  reversed,  and  the  judg- 
ment of  the  Special  Term  affirmed,  without  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Order  reversed. 


Edward  B.  Merrill,  Respondent,  v.  The  Consumers'  Coal 
Company,  Appellant. 

Plaintiff's  complaint  set  forth,  in  substance,  that  he  was  employed  by  defend- 
ant to  act  as  its  attorney  for  one  year  under  an  agreement  by  which  he  was 
to  receive,  as  compensation  for  his  services,  a  transfer  of  300  shares  of  its 
capital  stock;  that  he  performed  the  services  and  demanded  the  stock, 
but  defendant  refused  to  deliver  the  same.  Plaintiff  asked  Jo  recover  the 
stock  or  its  value.  The  answer  admitted  the  employment,  but  denied 
any  express  agreement  as  to  compensation.  Upon  the  trial  it  appeared 
the  agreement,  substantially  as  averred  in  the  complaint,  was  made  on  the 
part  of  defendant  by  its  president.  Defendant  moved  to  dismiss  the  com- 
plaint on  the  ground  that  there  was  no  proof  of  authority  on  the  part  of 
its  president  to  make  the  contract.  J3e^,  that  the  motion  was  properly 
denied,  as  the  authority  of  the  president  was  admitted  by  the  answer; 
that  if  defendant  desired  to  present  the  question  that  the  president  was 
not  authorized  to  contract  to  pay  in  stock,  the  attention  of  the  trial  court 
should  have  been  called  to  it;  and  this  not  having  been  done,  that  it  was 
not  available  on  appeal. 

It  appeared  that  defendant  had,  from  its  organization,  employed  attorneys 
by  the  year  and  paid  them  in  its  stock,  that  the  contract  had  been 
made  by  the  president,  with  the  approval  of  the  board  of  directors,  and 
that  plaintiff  rendered  the  services  called  for  by  his  contract  with  tl^e 
knowledge  of  the  directors.  Held,  that  the  evidence  was  sufladent  to 
warrant  a  finding  that  the  contract  was  approved  of  or  acquiesced  in  by 
the  directors. 

(Argued  April  15,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  Kew  York,  entered  upon  an  order 
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made  May  3,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  tlie  facts  are  sufficiently  stated 
in  the  opinion. 

Zouis  B.  Schy^am  for  appellant.  The  president  of  the 
defendant  corporation  had  no  authority  to  make  the  agreement 
alleged  by  the  plaintiff  to  have  been  made.  (Laws  of  1853, 
chap.  233,  §  2 ;  Landera  v.  Frank  St  M,  E.  Church,  97  N.  Y. 
119 ;  Donovan  v.  Maijor,  etc,  38  id.  291 ;  C.  &  N.  IF.  li,  Co. 
V.  James,  22  Wis.  194;  Alexander  v.  Cauldwell,  83  K.  Y. 
480 ;  McDonald  v.  Mayor,  etc.,  68  id.  23 ;  Adriance  v.  Roome^ 
62  Barb.  399,  411 ;  Salem  BTc.  v.  Gloucester  Bk.,  17  Mass. 
1-29  ;  Sche7ick  v.  Andrews,  57  N.  Y.  133  ;  Bishy  v.  I.  B.  <& 
W.  R.  R.  Co.,  62  id.  240,  245.)  The  authority  to  issue  stock, 
vested  in  the  trustees,  cannot  be  delegated  by  them  to  the 
officers.  {R.,€tc.,  R.  R.  Co.  v.  Thrall,  35  Vt.  536,  554; 
Bike  V.  Bangor,  etc.,  R.  R.  Co.,  68  Me.  445  ;  Silver  Hook 
Road  V.  Ray  Greene,  12  E.  I.  164;  Farmers'  Mut.  F.  Ins. 
Co.  V.  Chase,  56  X.  H.  34 1 ,  346.)  This  is  not  a  case  of  a  plea  of 
vltra  vires  by  the  defendant.  The  defense  is  that  the  contract 
upon  which  the  plaintiff  sues  was  not  made.  (Potter  on  Corp. 
§§  541,  542  ;  Bissell  v.  M.  S.  <fi  iV".  /.  R.  R.  Co.,  22  N.  Y. 
258.)  There  was  no  ratification  of  the  «,lleged  agreement  l)y 
the  corporation  defendant.  (Taylor  on  the  Law  of  Corp. 
§§  211-213 ;  HarHngton  v.  First  i\tt.  Bk.,  1  Sup.  Ct.  [T.  &  C] 
261 ;  Smith  v.  Kidd,  68  N.  Y.  130  ;  Clark  v.  Woodi^if,  83 
id.  518;  Bluminglwff  \.  Agr.  Ins.  6'o.,  93  id.  495.)  The 
answer,  while  admitting  that  plaintiff  wa«  employed,  alleges 
that  no  agreement  was  made  in  regard  to  compensation  ;  tliis 
is  equivalent  to  an  affirmative  allegation  that  the  plaintiff  was 
to  receive  the  just  value  of  his  services.  (1  Greenl.  on  Ev. 
§201;  GUdersleeve  v.  Landon,  73  K.  Y.  609;  Ins.  Co.  v. 
Xev:t(m,  24  Wall.  32 ;  Credit  v.  Brown,  10  Johns.  365 ;  Car- 
very.  Tracy,  3  id.  427  ;  Hopkinsv.  Smith,  11  id.  161 ;  Perego 
V.  Purdy,  1  Hilt.  269 ;  Barnes  v.  Allen,  1  Abb.  Ct.  App. 
SicKELs— Vol.  LXIX.     28 
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Dec.  Ill,  119;  Smith  v.Jones^  15  Johns.  229.)  The  value  of 
the  stock  in  the  defendant  company  was  not  proved.  There 
was,  therefore,  no  foundation  laid  for  the  amount  of  plaintiffs 
recovery.  {MacLeod  v.  WaMey^  3  Car.  &  P.  311 ;  Hume  v. 
Long^a  liepreee7itatwes^  6  Monroe,  116,  119.) 

William  S,  Maddox  for  respondent.  If  the  question  of 
"  authority  "  to  contract,  or  of  '*  ratification  "  by  the  board  of 
trustees  could  have  properly  been  raised  on  the  trial  under  the 
pleadings,  then  the  other  evidence  in  the  casc  is  sufficient  to 
sustain  the  verdict.  (Jloolcer  v.  Eagle  Bank  of  liocheater^  30 
N.  Y.  83 ;  Potter  v.  JS^eio  Yo7*k  Infant  Asylinn,  44  Hun,  367.) 
The  managing  officers  of  corporations  now  have  the  power  to 
employ  attorneys,  or  otlier  agents,  for  the  company  without  a 
formal  resolution  to  that  effect  passed  by  the  lx)ard  of 
directors.  {Jackson  v.  JV.  Y,  C,  /?.  7?.  Co,^  2  N.  Y.  Sup.  Ct. 
[T.  &  C]  653  ;  Le,  Grand  v.  J/.  Jf.  Assn,,  44  Supr.  Ct.  [12  J. 
&  S.]  562 ;  80  N.  Y.  638 ;  Hoag  v.  Lamctnt,  60  id.  96-101  ; 
Am.  Ins,  Co,  v.  Oakley^  9  Paige  Ch.  497,  501 ;  Mumford  v. 
Hawkins^  5  Denio,  355  ;  Western  Bk,  of  Missouri  v.  Gil- 
strop^  45  Mo.  419.)  There  was  sufficient  evidence  of  employ- 
ment of  plaintiff  by  the  defendant,  and  of  its  terms,  and  of 
the  ratification  of  and  acquiescence  in  that  employment  by 
knowledge  of  the  other  officers  and  directors  of  the  corpora- 
tion, and  of  the  rendering  of  the  services  to  the  company  by 
the  plaintiff,  to  autliorize  the  verdict.  {Potter  v.  Xete  York 
Infant  Asylum,  44  Hun,  367;  Root  v,  Olcott, -^2  id.  546.) 
It  must  be  assumed  upon  this  appeal  that  the  contract  was, 
when  made,  a  legal  contract,  such  as  the  coq^oration  could 
make.  {Barnes  v.  Brotcn^  80  N.  Y.  527, 535.)  A  corporation, 
unless  specifically  prohibited  thereto  by  the  law  under  which 
it  is  organized,  may  contract  to  pay  its  debts  with  its  stock. 
{Moore  v.  H,  R,P,  R.  Co,,  12  Barb,  156,  158;  Hart  v. 
Lauman,  29  id.  410,  417,  418  ;  Reed  v.  Ilayt,  51  K  Y. 
Supr.  Ct.  121 ;  Van  Cott  v.  Van  Bnmt,  82  N.  Y.  535 ;  Aug. 
&  A.  on  Corji.  §  590  a.)  The  medium  of  payment,  by  deliv- 
ering 300  shares  of  the  stock  of  the  company,  was  selected 
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for  the  convenience  of  the  debtor.  If  it  failed  to  avail  itself 
of  the  arrangement  made  for  its  accommodation,  after  a. 
demand  for  the  stock  by  the  plaintiff,  no  injustice  is  done  by 
exacting  the  sum  in  money.  {Moore  v.  Hudson  R,  li,  B, 
Co.,  12  Barb.  158 ;  Hart  v.  Lawnan,  29  id.  417,  418.) 

Haight,  J.  This  action  was  brought  to  recover  three 
hundred  shares  of  the  capital  stock  of  the  defendant  or  their 
value.  The  complaint  alleges  that  the  plaintiff  entered  into 
an  agreement  with  the  defendant  to  render  and  perform  legal 
services  for  the  corporation  and  to  act  and  appear  for  it  as  its 
attorney  for  the  space  of  one  year,  aud  that  he  was  to  be  paid 
therefor  three  hundred  shares  of  the  stock  of  the  company  of 
tlie  par  value  of  §5  per  share ;  that  the  services  had  been  ren- 
dered and  the  stock  demanded,  but  that  no  part  thereof  had  been 
delivered  to  him.  The  answer  admitted  that  the  defendant 
employed  the  plaintiff  to  act  for  it  as  its  attorney  for  the  space 
and  period  of  one  year,  but  alleged  that  no  definite  agreement 
was  made  in  regard  to  compensation.  Upon  the  trial  there 
was  a  conflict  in  the  testimony  as  to  the  terms  of  the  contract. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $1,500, 
thus  finding  the  contract  as  alleged  in  the  complaint. 

It  appeared  upon  the  trial  that  tlie  agreement  on  the  part 
of  the  defendant  was  made  by  its  president.  After  the 
plaintiff  had  given  his  evidence,  the  defendant  moved  to 
dismiss  the  complaint  upon  the  ground  that  there  was  no  proof 
of  any  authority  on  the  part  of  the  president  to  make  the 
contract.  This  motion  was  denied  and  an  exception  was  taken. 
And,  again,  at  the  close  of  the  testimony,  the  defendant's- 
counsel  renewed  his  motion  to  dismiss  the  complaint  upon  the 
ground  that  on  all  of  the  evidence  there  was  nothing  to  show 
an  employment  by  the  corporation.  This  motion  was  also 
denied  and  an  exception  taken.  It  is  now  contended  that  the 
president  had  no  authority  to  make  the  agreement  with 
the  plaintiff  to  pay  him  with  the  stock  of  the  company ;  that 
the  power  to  issue  or  dispose  of  stock  is  vested  in  the  board  of 
directors,  and  not  in  the  president.     It  does  not  appear  to  us 
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that  this  question  was  fairly  raised  by  the  exceptions  taken. 
The  answer,  as  we  have  seen,  admitted  the  employment  of  the 
plaintiff  for  the  term  of  one  year.  The  corporation,  by 
admitting  so  much  of  the  agreement,  admits  the  authority  of 
the  president  to  make  the  contract.  The  answer  only  denies 
that  portion  of  the  agreement  which  provides  for  the  payment 
of  the  plaintiff  in  the  stock  of  the  company.  It  is  as  to  this 
portion  only  that  the  appellant  now  claims  that  the  president 
exceeded  his  authority  ;  but  in  no  place  was  the  attention  of 
the  trial  court  called  to  the  question  of  the  excess  of  authority 
by  the  president.  The  motions  to  dismiss  the  complaint  were 
general,  and  to  the  effect  that  there  wa.8  no  authority  on  the  part 
of  the  president  to  make  the  contract,  and  do  not  call  the  atten- 
tion of  the  trial  court  to  the  excess  of  authority  now  contended 
for.  It  seems  that  this  was  the  way  that  the  motions  were 
understood  upon  the  trial,  for,  at  the  close  of  the  charge  of 
the  court  to  the  jury,  the  defendant  requested  the  court  to 
charge,  in  substance,  that  if  they  found  that  the  contract  was 
made  as  asserted  by  the  plaintiff,  that  the  matter  was  not  brought 
before  the  board  of  directors,  and  that  there  was,  consequently, 
no  agreement  on  the  part  of  the  corporation.  The  court  then 
niade  its  final  ruling  upon  the  proposition  by  stating  to  the 
defendant's  counsel  that  his  answer  admitted  that  there  was  an 
agreement.  To  this  ruling  he  appears  to  have  acquiesced,  as 
no  exception  was  taken.  Had  the  defendant  desired  to  present 
the  question  of  the  excess  of  authority  on  review,  he  should 
have  called  it  to  the  attention  of  the  trial  court. 

But  even  if  it  should  be  held  that  tlie  exceptions  taken  were 
sufficiently  explicit  to  raise  the  question,  still  it  appears  to  us  that 
the  motions  were  properly  denied,  for  the  reason  that  there  is 
some  evidence  tending  to  show  authority  on  the  part  of  the  presi- 
dent to  make  the  contract.  In  the  first  place  it  is,  as  we  have 
seen,  admittea  by  the  answer  that  the  agreement  had  been  made 
by  the  corporation  employing  the  plaintiff  for  one  year.  The 
authority  of  the  president  to  contract  is  thus  conceded.  It  fur- 
ther appears  from  the  testimony  that  the  corporation  had, 
from  its  commencement,  hired  attorneys  to  represent  it  by  the 
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year,  and  that  the  hiring  had  been  done  by  the  president  with 
the  approval  of  the  board  of  directors  ;  that  he  had,  prior  to 
the  hiring  of  tlie  plaintiff,  paid  the  attorneys  so  liired  by  him 
in  the  stock  of  the  company ;  that  the  plaintiff  had  performed 
the  services  called  for  by  the  contract,  with  the  knowledge  of  the 
directors.  It  is  true  that  the  president  testified  that  he  did  not 
recollect  that  the  arrangement  with  the  plaintiff  had  been 
brought  up  at  any  of  the  meetings  of  the  directors,  but  he 
does  not  appear  to  be  positive  upon  this  point.  He  was  a  party 
in  interest,  and  his  credibility  was  for  the  jury.  We  are  of 
the  opinion  that  the  foregoing  facts,  and  the  inferences  to  be 
drawn  therefrom,  are  sufficient  to  warrant  a  finding  that  the 
contract  of  the  president  was  approved  or  acquiesced  in  by 
the  directors.  These  views  render  it  unnecessary  to  determine 
the  question  as  to  whether  the  president  had  the  power  to 
agree  to  pay  the  plaintiff  for  his  services  out  of  the  stock  of 
the  company  without  the  consent  of  the  board  of  directors. 

The  evidence  of  the  plaintiff  is  to  the  effect  that  the  presi- 
dent told  liim  that  the  stock  was  of  the  actual  value  of  $5  per 
share  at  the  time  the  contract  was  made.  There  is  no  evidence 
that  the  value  of  the  slock  changed  after  that  time. .  The 
court  instructed  the  jury  that  this  was  some  evidence  from 
which  they  could  find  that  its  actual  value  was,  at  that  time, 
$1,500.  No  exception  was  taken  to  tliis  charge.  There  is,. 
consequently,  nothing  upon  this  branch  of  the  case  presented 
for  review. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


222  McRiCKARD  V,  Flint  et  al.  [April, 


Statement  of  case. 


Samuel  McRickard,  Respondent,  v,  George  C.  Flint  et  al., 

Appellants. 

The  omission  of  an  owner  of  a  building  in  the  city  of  New  York  used  for 
business  purposes,  in  which  there  is  a  hoisting  elevator,  to  comply  with 
the  requirements  of  the  statute  of  1874  (Chap.  547,  Laws  of  1874),  requir- 
ing that  the  openings  in  each  floor  shall  be  protected  by  such  a  substantial 
railing,  and  trap-doors  to  close  the  same,  as  shall  be  approved  by  the 
superintendent  of  buildings,  and  that  such  trap-doors  shall  be  closed  at  all 
times,  except  when  in  actual  use,  is  prima  facie  evidence  of  negligence, 
in  an  action  by  one  lawfully  upon  the  premises  who  has  sustained  injury 
in  consequence  of  a  failure  to  comply  with  the  statute. 
Tlie  exercise  of  the  duty  imposed  by  the  statute  is  not  dependent  upon  the 
action  of  the  superintendent  of  buildings.  The  owner  may  not  properly 
delay  compliance  until  he  shall  receive  directions,  but  it  is  incumbent 
upon  him  to  call  upon  the  oflicer  for  directions  and  approval. 

In  such  an  action  it  appeared  that  plaintiff  went  to  the  building  to  see  one 
of  the  defendants.  He  was  directed  to  another  building  in  the  rear;  not 
finding  the  defendant  there  he  returned  to  the  building  and  seeing  a 
folding  door,  one-half  of  which  was  partly  open,  entered.  It  was 
not  the  usual  place  of  entry  into  the  building.  About  nineteen  inches 
from  the  door-sill  was  an  open  elevator  hatchway,  into  which  he  fell  and 
was  injured.  Plaintiff  testified  that  he  supposed  this  was  the  main 
entrance;  that  the  hatchway  was  not  within  his  view  when  he  went  on 
to  the  step  before  the  door;  that  as  he  entered  he  saw  the  saddle  of  the 
door-sill  and  the  floor,  and  supposed  the  latter  was  continuous;  that  he 
then  raised  his  eyes  and  glanced  into  the  sales-room  through  a  glass  par- 
tition; that  he  saw  no  elevator  shafting,  and  that  the  door  obscured  the 
opening  and  he  did  not  see  it.  Held,  that  the  failure  of  plaintiff  to  stop 
and  look  around  him  when  he  entered  did  not,  as  matter  of  law,  charge 
him  with  contributory  negligence; and  that  the  question  as  to  such  negli- 
gence was  properly  submitted  to  the  jury. 

Also  luld,  that,  for  the  purpose  of  showing  that  drawings  or  diagrams  of 
the  buildings  presented  by  defendants  on  the  trial  did  not  correctly 
show  the  situation  at  the  time  of  the  accident,  it  was  competent  for 
plaintiff  to  prove  that  changes  had  been  made  since  that  time. 

Reported  on  former  appeal,  97  N.  Y.  641. 

Reported  below,  13  Daly,  541. 

(Argued  April  16,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  Court  of  Common  Pleas,  in 
and  for  the  county  of  New  York,  entered  upon  an  order  made 


1889.]  McRicKARD  V,  Flint  et  al.  223 

Statement  of  case. 

June  7,  1886,  whicli  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

This  action  was  brouglit  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendants'  negligence. 

The  material  facts  are  stated  in  the  opinion. 

George  H,  Adaina  for  appellants.     Plaintiff  was,  at  most,  a 
mere  licensee  on  defendants'  premises ;  the  duty  of  defendants 
toward  plaintiff,  as  to  its  freight  elevators,  grows  out  of  circum- 
stances independently  of  any  question  of  license  to  plaintiff  to 
enter  the  premises ;  and  in  such  a  case  as  this  there  are  no  circum- 
stances creating  a  duty  on  defendants'*  part  to  keep  the  freight 
elevators  in  any  special  condition,  and  consequently  no  obligation 
on  defendants  to  remunerate  plaintiff  for  his  injuries.  {Larmore 
V.  Crown  Point  Iron  Co.y  101 N.  Y.  391,  395.)    The  mere  fact 
that  an  injury  occurs  on  premises  under  the  control  and  in  the 
possession  of  a  party  raises  no  presumption  of  wrong  against 
him.      {Harris  v.   Perry,   89   N.   Y.   314.)      The  burden 
of  proof  rests  primarily  lipon  the  party  injured,  and  it  is 
part  of  complainant's  case  to   show  affirmatively   that  his 
own  carelessness  did  not  contribute  to  the  injury.     {Splittorf 
V.  State,  108  N,  Y.  205,  216 ;  Homer  v.  Everett,  15  J.  &  S. 
298 ;  91  K  Y.  64 ;  O'Mara  v.  D.  <& H.  C.  Co.,  18  Hun,  192  ; 
CordeU  V.  iT.   Y.  C.  <&  IT.  H.   li.  Ji.  Co.,  75  N.  Y.  332; 
Reynolds  v.  N.  Y.  C.  cfe  //.  E.  Ji.  li.  Co.,  58  id.  248 ;  Totten 
V.  PUpps,  52  id.  354 ;  Wendell  v.  X.  Y.  C.  &  11.  li.  R.  R. 
Co.,  91  id.  420 ;  Tohnan  v.  S.  B.  cfe  X.  Y.  R.  R.  Co.,  98  id. 
198.)     The  motions  to  strike  out  the  testimony  of  plaintiff 
and  of  the  witness  Schroeder  which  showed  changes  in  the 
premises  made  after  the  time  of  the  accident,  and  that  the 
premises  at  the  time  of   the  trial  were  different  from  their 
condition  at  the  time  of  the  accident,   should  have  been 
granted.    {Corcoran  v.  Village  of  PeekftkiU,  108  N".  Y.  151 ; 
Payne  v.  T.,  etc.,  R.  R.,  9  Hun,  226  ;  Dougan  v.  Champlain 
Co.,  56  N.  Y.  1 ;  Dale  v.  D.,  L.  cfc  TT.  Cq.,  73  id.  468.) 

Christopher  Fine  for  respondent.      The  question  as   to 
whether  the  plaintiff  was  guilty  of  contributory  neghgence 
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was  one  of  fact  to  be  submitted  to,  and  determined  by,  the 
jury.     {Mcliiclard  v.  FUnU  07  N.  Y.  641.)     Where  a  trial 
has  been  before  a  jury,  and  a  general  verdict  has  been  ren- 
dered, the  Qourt  of  Appeals  can  deal  only  with  questions  of 
law,  upon  exceptions  duly  taken,  and  has  no  jx^wer  to  review 
the  tindings  of  fact  by  the  jury.     {Oldfield  v.  N.  Y,  cfc  IL 
//.  R.  Co.,  14  N.  Y.  310 ;  Standard  Oil  Co.  v.  Amazon  Lis. 
Co.,  79  id.  506 ;  Strony  v.  B.  cfc  A.  li.  li.  Co.,  58  id.  56, 60 ; 
Ili/Hres  V.  McDernujtt,  91  id.  451;  Ilageman  v.  11.  L.  cfe  /. 
Co.,  50  id.  53,  55 ;  TlamUton  v.  T.  A.  li.  R.  Co.,  53  id.  25  ; 
T.  A.  R.  R.  Co.  V.  KhVuiy,  100  id.  98,   100,  101.)    The 
defendants  were  guilty  of  negligence,  not  only  as  matter  of 
fact  as  found  by  the  jury,  but  also  as  matter  of  law  iu  failing 
to  comply  with  the  Laws  of  l.sTl  (Chap.  625,  §  16) ;  Laws  of 
1874  (Chap.  547,  §  5).     (I  Bliss  O.  &  W.  Special  Laws,  533, 
534,  543  ;  WiUet/v.  Malhdy,  78  X.  Y.  310,  313,  316 ;  TVliar- 
ton  on  Neg.  §443;  McGrath  v.  X.  Y.,  etc.,  R.  R.  Co.,  63 
N.  Y.  522  ;  Massoth  v.  D.  cfc  IL  C.  Co.,  64  id.  524;  Bartlett 
Co.  V.  Roach,  68  111.  174 ;  S/it^jjj^anl  v.  B.  R.  Co.,  35  X.  Y. 
641 ;   Wilson  v.  6;  T.  Co.,  21  Barb.  6S.)     This  court  correctly 
held,  when  the  cause  was  first  before  them,  that  the  plaintiff 
was  not  guilty  of  negligence,  as  matter  of  law,  and  that  it 
was  for  the  jury,  solely,  to  determine  whether,  as  matter  of 
fact,  the  plaintiff  was  guilty  of  contributory  negligence,  and 
that  question  the  jury,  on  the  second  trial,  has  properly  found, 
as  well  as  all  the  other  issues  of  fact,  in  favor  of  the  plaintiff. 
(Gordon  V.  G.  S.  i&  X.  R.  R.  Co.,  40  Barb.  546,  550 ;  Dick- 
erson  v.  Port  Huron,  29  Alb.  L.  J.  498 ;  Loucks  v.  Chicago, 
Id.  496  ;  Ernst  v.  II.  R.  R.  R.  Co.  35  X".  Y.  9-28 ;  Evaiis 
V.  Citrj  of  Utica,  69  id.  166-169  ;  Jamison  v.  5.  J.  i&  S.  C. 
R.  R.  Co.,  11  Rep.  217,  218.)     The  plaintiff  had  a  right  to 
assume  that  the  defendants'  statutory  duty  had   been    per- 
formed, and  regulate  his  own  conduct  accordingly.     (  Willey 
V.  Malhdy,  78  X.  Y.  310,  315  ;  Terry  v.  Jewett,  id.  338,  344  ; 
Erwin  V.  X.  S.  Co.  11  X.  Y.  Week.  Dig.  347 ;  88  X.  Y.  184 ; 
Weber  v.  X.  Y.  C.  db  IL  R.  R.  R,  Co.,  58  id.  451.)     The 
law  did  not  even  exact  from  the  plaintiff,  upon  the  facts,  eir- 
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cnmstances  and  surroundings,  an  unusual  or  extraordinary 
degree  of  care,  and  he  is  entitled  to  recover,  even  though  the 
case  might  have  admitted  of  even  a  higher  degree  of  care  on 
his  part  {Faro  v.  B.  O.  S.  L.  R.  B.  Co.,  22  K  Y.  213, 
216;  Cook  v,  N.  Y.  C.  cfe  H.  R.  R.  R.  Go.,  3  Keyes,  476^ 
479.)  The  fact,  too,  that  the  plaintiffs  mind  was  legitimately, 
naturally  and  lawfully  occupied  to  a  great  extent,  in  looking 
after,  and  for*  Mr.  Hand,  with  whom  he  was  there  to  trans- 
act business,  was  a  fact  competent  to  go  to  the  jury  on 
the  question  of  contributory  negligence.)  {Eohert  v.  L.  I. 
R.  R.  Co.,  57  Barb.  555,  559,  560;  DriscoU  v.  Mayor, 
etc.,  4  N.  Y.  Week.  Dig.  461 ;  Wamier  v.  B.  L.  (&  W. 
R.  R.  Co.,  80  K  Y.  212 ;  Rexton  v.  Starin,  73  id.  601,  602.) 
Defendants'  objection  to  plaintiffs  evidence,  as  to  wherein  the 
diagrams  were  inaccurate,  was  not  taken  in  time.  It  should 
have  been  to  the  question,  not  to  a  refusal  to  strike  out  a  part 
of  the  answer,  or,  even  if  the,  testimony  had  been  improper 
or  irresponsive,  the  court  should  even  then  have  been  asked  to 
charge  the  jury  to  disregard  it.  That  not  having  been  done 
there  was  complete  waiver.  (Bay lie's  Trial  Pr.  200,  201; 
Platnor  v.  Platnar,  78  K  Y.  90,  101,  102 :  Briggs  v.  Walr 
dron,  83  id.  582,  585,  586 ;  Bradner  v.  Strong,  89  id.  299, 
807.)  Defendants  w-ere,  as  matter  of  law,  guilty  of  negligence 
in  not  having  complied  with  the  statutes.  (  WiUey  v.  MvUedy, 
78  N.  Y.  310, 313,  314,  316  ;  McGrath  v.  N.  T.  C.  cfe  H.  R. 
R.  R.  Co.,  63  id.  622 ;  Masaoth  v.  D.  <&  IT.  C.  Co.,  64  id.  524 ; 
Skeppard  V.  B.,  etc.,  Co.,  35  id.  641 ;  WiUon  v.  Susquehanna, 
etc.,  Co.,  21  Barb.  68  ;  BartleU  Co.  v.  Roach,  68  111.  174.) 

BRADLEr,  J.  On  February  4, 1880,  the  plaintiff  entered  the 
defendants'  building  and  place  of  business  on  West  Fourteenth 
street  in  the  city  of  New  York,  and  fell  into  an  uncovered 
elevator  hatchway  and  was  injured.  He  claims  that  such 
injury  was  occasioned  wholly  by  the  negligence  of  the  defend- 
ants. This  building  was  a  manufactory  of  the  defendants, 
and  the  elevator  was  there  for  the  purpose  of  their  business. 
SicKELS  —Vol.  LXIX.     29 
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The  principal  ground  of  the  alleged  negligence  of  the  defend- 
ants is  that  they  had  failed  to  comply  with  the  statute,  whiqh 
provided  that  "  In  any  store  or  building  in  the  city  of  New 
York  in  which  there  shall  exist  or  be  placed  any  hoisting  ele- 
vator or  well  hole  the  openings  thereof,  through  and  upon  each 
floor  of  said  building,  shall  be  provided  with  and  protected  by 
A  substantial  railing  and  such  good  and  sufficient  trap-doors, 
with  which  to  close  the  same,  as  may  be  directed  and  approved 
by  the  superintendent  of  buildings ;  and  such  trap-door  shall 
be  kept  closed  at  all  times  except  when  in  actual  use  by  tlie 
occupant  or  occupants  of  the  building  having  the  use  and  con- 
trol of  the  same, "  etc.     (Laws  of  1874,  chap.  547,  §  5.) 

There  was  no  railing  or  any  obstruction  in  the  way  of 
approach  jbo  this  elevator  shaft  from  the  front  door  opposite  to 
it,  and  although  the  evidence  tends  to  prove  that  the  elevator 
was  not  in  actual  use  at  the  time  the  plaintiff  so  entered  and 
fell,  there  was  no  trap-door  over  the  hole.  The  exercise  of 
the  duty  imposed  upon  the  defendants  by  this  statute,  was  not 
dependent  upon  any  action  of  the  superintendent  of  buildings. 
They  could  not  properly  delay  for  him  to  direct,  but  it  was  for 
them  to  call  on  him  for  direction  and  approval  in  that  respect. 
(  miley  V.  MuUedy,  78  N.  Y;  310.) 

The  situation  had  been  the  same  for  several  years,  and  it 
does  not  appear  that  any  direction  or  approval  of  that  official 
had  been  obtained  from  or  given  by  him.  The  failure  to 
perform  a  duty  imposed  by  statute,  where,  as  the  consequence, 
an  injury  results  to  another  is  evidence  upon  the  question  of 
negligence  of  the  party  chargeable  with  such  failure.  {Jetter 
V.  N.  T.  &  H.  R.  R.  Co.,  2  Abb.  Ct.  App.  Dec.  458 ; 
McGrath  V.  N.  T.  C.  cfe  E.  R.  R.  R.  Co.,  63  N.  Y.  523 ; 
Masaoth  v.  D.  cfe  H.  C,  Co.,  64  id.  524 ;  Willey  v.  MvlUdy, 
78  id.  310 ;  KnnpjU  v.  Kninckerhocker  Ice  Co.,  84  id.  488.) 
It  is  not  conclusive  evidence  of  negligence.  And  the  question 
presented  here  is,  whethei  there  was  error  in  the  charge  of 
the  court  to  the  effect  that  any  one  constructing  or  using  an 
elevator  upon  his  premises  is  considered  as  doing  so  with  knowl- 
edge of  the  law  in  that  respect,  and  if  such  person  fails  to 


1889.]  McRiCKABD  V.  FijNT  et  al.  227 

Opinion  of  the  Court,  per  Bbadlet,  J. 

comply  with  the  requirements  of  the  statute  he  is,  prima 
faciej  guilty  of  negligence.     The  defendants'  counsel  excepted 
to  so  much  of  the  charge  as  states  that  ''  a  failure  to  comply 
with  the  provisions  of  the  law  of  1874  is  prima  facie  evi- 
dence of  negligence,"     As  an  abstract  proposition  there  was 
no  error  in  the  charge.     It  had  reference  to  the  failure  to 
perform  the  statutory  duty,  unqualified  by  any  circumstances 
bearing  upon  the  question,  and  was  not  necessarily  applied  to 
the  present  case  so  as  to  treat  the  question  of  negligence  of  the 
defendant  as  •  one  of  law.     It  was   a.  question  for  the  jury, 
and,  upon  the  request  of  the  defendants'  counsel,  they  were 
instructed  that  the  plaintiff  could  not  recover  unless  the  jury 
found  that  the  defendants  were  negligent  in  the  use  of  their 
premises,  and  that   if  the   condition  of  the   doors  and  the 
elevator  and  its  use  by  the   defendants   were   reasonable,  the 
plaintiff  could  not  recover.     The  evidence  was  such  as  to 
justify  the  conclusion  that  the  defendajits  were  chargeable 
with  negligence.     And  they  owed  to  any  person  who  should 
lawfully  go  into  the  building  the  duty,  which  the  statute 
imposed  upon  them,  to  do  him  no  injury  by  their  negligence 
in  that  respect     That  duty  they  owed  to  the  plaintiff  who 
went  to  the  premises  for  a  legitimate  business  purpose.     The 
statute  is  a  salutory  one  to  require  the  owners  or  occupants  of 
business  places  in  the  city  to  guard,  so  far  as  required  by  it, 
against  danger  of  personal  injury  to  those  lawfully  there  and 
to  which  they  otherwise  might  be  exposed.     Its  purpose  was 
to  provide  against  personal  peril,  and  it  may  be  assumed  that 
the  legislature  was  advised  that  such  provision  was  essential  to 
such  protection.     In  view  of  this  statute  the  cases  cited  upon 
the  question  of  tlie  defendants'  negligence  and  their  duty  in 
that  respect,  which  they  owe  to  others,  do  not,  necessarily,  have 
application  to  the  present  case. 

But  the  defendants'  negligence  alone  will  not  support  the 
plaintiff's  recovery.  The  burden  was  with  him  to  show  that 
he  was  free  from  negligence.  And  if  he  failed  to  make  it 
appear  that  he  was  without  fault  in  that  respect,  the  plaintiff 
was  not  entitled  to  recover.     It  is  urged  on  the  part  of  the 
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defense  that,  upon  the  facts,  as  presented  by  the  evidence, 
the  plaintiflE  must,  as  matter  of  law,  be  chargeable  with  con- 
tributory negligence.     This,  evidently,  was  the  view  taken  on 
the  first  trial,  but,  on  review  of  that  trial,  the  court  held  other- 
wise, and  reversed  the  judgment  entered  upon  dismissal  of  the 
complaint  and  granted  a  new  trial     (97  N.  T.  641.)     And 
the  reasons  given  in  the  opinioji  of  the  court  then  delivered 
were,  "  that  the  facts  proved  did  not  justify  the  conclusion,  as 
matter  of  law,  that  there  was  contributory  negligence  on  the 
part  of  the  plaintiflE,  or  that  there  was  such  an  absence  of  evi- 
dence upon  the  point  that  a  finding  of  the  jury  that  the  plaint- 
iff was  free  from  contributory  negligence  could  not  be  allowed 
to  stand."     The  plaintiff's  counsel  asserts  that  the  case  of  liis 
cUent  was,  at  least,  as  favorably  presented  for  him  by  the  evi- 
dence on  the  last  as  on  the  former  trial.     While  there  were 
some  disputed  facts,  there  was  but  very  little  conflict  in  the 
evidence  as  to  the  situation  at  the  time  of  the  accident,  and  in 
relation  to  the  circumstances  attending  it.     The  plaintiff  went 
to  the  building  to  see  one  of  the  defendants  on  business,  and 
entered  at  the  easterly  door,  and  being  informed  that  the 
defendant  was  not  then  there,  but  might  be  in  the  shipping 
department,  which  was  adjacent  and  on  the  west  of  the  build- 
ing, the  plaintiff  went  out  of  the  westerly  door  on  to  the  side- 
walk and  thence  to  the  place  mentioned.     !Not  finding  the 
defendant  there  he  proceeded  to  return  to  and  into  the  buildinp^ 
in  w^hich  he  first  sought  the  defendant,  and  seeing  a  door  partly 
open  he  entered  there  and  stepped  into  the  open  elevator  hatch- 
way, the  depth  of  which  was  about  twelve  feet.     The  door  was 
between  the  easterly  and  westerly  doors  before  mentioned  of  the 
building,  and  in  going  to  it  the  plaintiff  passed  the  westerly  one. 
At  the  place  where  he  then  entered  was  a  folding  door.    It  was 
not  the  usual  place  of  entry  into  the  building,  and  that  door 
was  usually  kept  closed  during  the  day,  except  when  open  for 
the  purposes  of  access  to  the  elevator  from  the  street.      In 
front  of  this  door  was  one  step  from  the  walk,  and  the  next 
was  the  threshhold  or  saddle  of  the  door-sill,  and  from  the 
center  of  the  latter  to  the  elevator  shaft  was  one  foot  and  seven 
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inches,  and  from  the  outer  edge  of  the  first  step  was  less  than 
three  feet,  so  that  after  the  plaintiff  had  stepped  onto  the  door- 
sill  his  next  step  may  have  taken  hira  into  the  shaft.  When 
he  approached  the  door  he  was  going  east.  The  east  half  of 
the  folding  door  was  partly  open,  and  he  pushed  it  open  some 
farther  when  he  entered.  There  was  no  warning  notice  there. 
The  folding  door  was  of  solid  wood  and  of  considerable  height, 
and  above  it  was  a  glass  window.  This  was  between  twelve 
and  one  o'clock  in  the  afternoon,  and  within  the  room  it  was 
light.  If  the  plaintiff  had  stopped  and  looked  about  when  he 
entered  the  door,  he  evidently  could  have  seen  the  situation. 
Because  he  failed  to  do  this  it  is  contended  that  he  was  neces- 
sarily chargeable  with  contributory  negligence.  The  plaintiff 
probably  did  not  stop  after  he  proceeded  to  enter.  He  says 
he  supposed  this  was  the  main  entrance  of  the  building  ;  that 
the  hatchway  was  not  within  his  view  when  he  went  onto  the 
step ;  that  as  he  entered  he  saw  the  saddle  of  the  door-sill  and 
floor,  and  supposed  the  latter  was  continuous ;  that  he  then 
raised  his  eyes  and  glanced  into  the  store-room  and  sales-room 
through  a  glass  partition,  and  that,  although  it  was  light  there, 
he  saw  no  elevator  shafting,  and  that  the  door  obscured  the 
hole,  but  exposed  suflScient  flooring  to  satisfy  him  that  it  was 
continuous.  These  are  mainly  the  circumstances  of  the  occur- 
rence as  represented  by  the  evidence.  It  was  the  duty  of  the 
plaintiff,  to  exercise  reasonable  care,  and  to  take  observation 
of  that  which  was  apparent  to  view  as  he  proceeded.  But 
what  is  due  care  and  diUgence  depends  upon  circumstances. 
The  same  precautionary  means  requisite  to  relieve  a  party  from 
the  charge  of  negligence  when  he  approaches  known  places  of 
danger,  or  places  where  danger  maybe  apprehended,  may  not 
be  required  of  him  when  he  has  no  occasion  to  suppose  that 
danger  may  be  encountered.  It  cannot  be  said  that  the  plaintiff 
upon  this  occasion  was  required  to  apprehend  that  there  might 
be  an  exposed  elevator  pit  in  the  place  where  he  entered.  The 
fact  that  the  door  was  partly  opened  enabled  him  to  suppose  it 
was  a  suitable  place  of  entry.  So  that  the  question  is  whether  not 
seeing  it  was  necessarily  negligence  on  his  part.     That  is  not  so. 
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unless  be  was  required  to  stop  and  take  careful  observation  of 
tbe  place  wben  be  entered  upon  tbe  tbresbold  and  before  he 
proceeded  to  furtber  enter  into  tbe  room.  He  says  be  looked, 
saw  no  bole,  and  one  step  took  bim  into  it.  Tbis  question  of 
contributory  negligence  may  bo  considered  in  view  of  tbe 
influences  wbicb  ordinarily  control  bimian  action.  Tbat  is  to 
some  extent  governed  by  appearances,  and  is  not  always  tbe 
consequence  of  failure  to  exercise  tbe  greatest  prudence  or  to 
make  use  of  tbe  best  judgment.  Here  tbe  plaintiff  in  stepping 
into  tbe  room,  tbe  first  step  be  took  after  bis  entry  onto  tbe 
tbresbold  at  a  partially  open  door,  received  tbe  injury  from  a 
cause  wbicb  be  bad  no  apparent  reason  to  expect  and  wbicb 
be  failed  to  see  until  too  late  to  avoid  tbe  calamity.  And  tbe 
fact  tbat  tbe  difference  in  time  between  bis  entrance  into  tbe 
room  and  bis  fall  was  only  momentary,  is  a  circumstance 
bearing  upon  bis  opportunity  to  see  tbe  danger  and  probably 
may  bave  bad  some  consideration  upon  tbe  question  of  con- 
tributory negligence.  The  conclusion  of  tbe  jury  tbat  be 
was  free  from  tbat  imputation  was  permitted  by  tbe  evidence. 

Wbile  it  was  not  competent  for  tbe  plaintiff  to  give  evidence 
for  tbe  purpose  of  proving  any  cbanges  about  tbe  premises 
made  subsequently  to  tlie  accident,  tbe  motion  to  strike  out 
evidence  on  tbat  subject  was  not  error,  because  it  was  not 
received  for  sucb  purpose,  but  was  admitted  solely  to  sbow,  as 
claimed,  tbat  tbe  drawings  or  diagrams  of  tbe  premises  pre- 
sented by  tbe  defendants  on  tbe  trial  did  not  correctly  repre- 
sent tbe  situation  as  it  was  at  tbe  time  in  question.  Tbere 
seems  to  bave  been  no  error  in  tbe  rulings  at  tbe  triab 

Tbe  judgment  sbould  be  aflirraed. 

All  concur. 

Judgment  affirmed. 
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CHiJiLEs  F.  Bekwind  et  al.,  Appellants,  v.  The  Geeenwich       114  asij 
Insueanoe  Company,  Eespondent.  i?a  302 

In  an  action  upon  a  time  policy  of  marine  insurance  upon  a  canal-boat, 
issued  July  5,  1883,  which  expressly  excepted  "  perils  and  losses  from 
rottenness,  inherent  defects  and  other  unseaworthiness,"  it  appeared 
that  the  boat  was  repaired  on  August  twenty-eighth,  and  w^as  then  in 
good  seaworthy  condition.  There  was  no  proof  as  to  its  condition  after 
that  time.  It  was  employed  in  transporting  coal.  It  left  port  loaded 
with  coal  on  October  nineteenth,  and  the  next  morning,  in  fair  weather 
and  smooth  water,  while  being  towed  by  a  steam  tug,  suddenly  sprung 
aleak  and  immediately  sunk.  The  boat  was  old  and  subjected  to  heavy 
strains,  and  one  of  plaintiffs'  witnesses  testified  that  it  might  be  strained 
in  loading  or  unloading,  and  that  one  heavy  cargo  might  render  it  unsea- 
worthy.  Held,  that  plaintiffs  were  properly  nonsuited  ;  that  it  was 
at  least  incumbent  upon  them  to  show  that  the  boat  was  seaworthy 
when  she  left  upon  her  last  trip. 

It  seems  that,  where  it  appears  that  a  vessel,  shortly  after  sailing,  becomes 
leaky  and  sinks  without  encountering  any  peril  or  storm,  this  is  pre- 
sumptive evidence  of  unseaworthiness. 

Reported  below,  21  J.  &  S.  102. 

(Argued  April  17,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  March  4,  1886,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  dismissing  the  complaint, 

Tliis  action  was  upon  a  policy  of  marine  insurance. 

The  material  facts  are  stated  in  the  opinion. 

George  Bethune  Adams  for  appellants;  Notice  was  proved 
as  a  matter  of  law,  or,  in  any  event,  it  became  a  question  for  the 
jury.  {Bennett  v.  Z.  C.  M.  Ins.  Co.,  67  N.  Y.  274;  Grifey 
V.  N.  T.  C.  F.  Ins.  Co.,  100  id.  417.)  The  question  of  sea- 
worthiness of  the  vessel  was  for  the  jury.  (  Walsh  v.  W.  Ins. 
Co.j  32  N.  Y.  431.)  The  presumption  usually  is  in  favor  of 
seaworthiness,  but  where  a  vessel  sinks  without  apptirent 
cause  and  there  is  no  proof  of  her  seaworthiness,  a  presump- 
tion of  unseaworthiness  arises ;  but  even  that  is  a  question  for 
the  jury.     [Guyy.  Citizens^  Mut.  Ins  Co.,  30  Fed*  Rep.  696 ; 
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Justice  V.  Lang,  52  N.  Y.  328 ;  Pickitp  v.  T.  cfe  M.  M.  Ins. 
Co.j  4  Aspinwall's  Maritime  Cases,  43 ;  3  L.  K.,  Q.  B.  Div. 
594 ;  47  L.  J.,  Q.  B.  Div.  749 ;  39  L.  T.  [N.  S.]  341 ;  26  W.  R. 
()89 ;  2  Araould,  ^^%,  667  ;  Mc  Arthur  on  Contracts  of  Marine 
Insurance,  28 ;  Watson  v.  Clark,  1  Dow.  366 ;  Lowndes  on  Law 
of  Marine  Ins.  100, 101 ;  Anderson  v.  Morice,  L.  E.,  10  C.  P. 
58,  610 ;  Patrick  v.  Ballet,  1  Johns.  241 ;  Borland  v.  M.  M. 
Ins,  Co,,  46  Supr.  Ct.  433 ;  Moses  v.  S.  M,  Ins.  Co.,  1  Duer, 
159 ;  Van  Wickle  v.  Jf.,  etc,,  Ins,  Co,,  2  N.  Y.  350;  2  Am. 
on  Ins.  1345 ;  Wright  v.  O.  M.  Ins,  Co,,  6  Bosw.  269 ;  Moores 
Y,  Louisville   Underwriters,   14   Fed.   Rep.   226-236;    The 
Vincennes,  3  Ware,  175.)     In  a  time  policy,  a  warranty  of 
seaworthiness  is  complied  with  if  the  vessel  be  seaworthy  at 
the  commencement  of  the  risk.     {Hathaway  v.  S,  M.  Ins. 
Co,,  8  Bosw.  63;   Uni(m  Ins.  Co,  v.  Smith,  124  U.  S.  427 ; 
American  Ins.    Co.   v.    Ogden,   20  Wend.  287;   Peters  v. 
Phcenix  Ins.  Co.,  3  S.  &  R.  25 ;  Paddock  v.  F.  Ins.  Co., 
11  Pick.  227;  Starbu^kv.  N.  E.  M.  Ins.  Co.,  19  id.  198; 
Adderly  v.  A.  M.  Ins.  Co.,  Taney's  Dec.  126 ;  Copeland  v. 
N.  E,  M.  Ins,  Co,,  2  Met.  432 ;  Capen  v.  W.  Ins.  Co.,  12 
Cush.  517 ;  M.  M.  Ins,  Co.  v.  Sweet,  6  Wis.  670 ;  Hoxie  v. 
P.  M,  Ins,  Co,,  7  Allen,  211 ;  Rousex,  Ins.  Co,,  3  Wall.,  Jr., 
367;  SchZoss    v.    Heriot,  Week.   Rep.    [1864,    1865]    596.) 
If  a  vessel  be  not  heard  of  for  so  long  a  time  after  sailing 
that  there  remains  no  reasonable  hope  of  her  safety,  she  is 
presumed  to  have  foundered  at  sea  and  the  insurers  are  liable 
for  the  loss.     {Gordon  v.  Browne,  2  Johns,  150  ;  Broxon  v. 
Neilson,  1  Caines,  525 ;  Lowndes  on  Marine  Ins.  108 ;  1  Parsons 
on  Marine  Ins.  547.)     It  was  not  necessary  that  the  plaintiffs 
should  request  that  the  facts  be  submitted  to  the  jurj'-.     {Stone 
V.  Flower,  47  N.  Y.  566 ;  Frecking  v.  RoUand,  53  id.  422  ; 
Train  v.   Holland    Co.^   62   id.  598 ;  Clemence  v.  City  of 
Auburn,  66  id.  334 ;    Trustees,  etc.,  v.  Kirk,  68  id.  459.) 
There  having  been  an  actual  total  loss,  no  abandonment  was 
necessary,  but  if  one  was  necessary,  it  was  in  time.     {Cur-rie 
V.  B,  N.  Ins,   Co.,  L.  R.,  3  P.  C.  72 ;  Amould  on  Marine 
Ins.  920.) 
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WUhelmua  Mynderse  for  respondent.  The  plaintiflfe  are 
not  aided  by  any  supposed  difference  in  the  rule  as  to  implied 
warranties  of  seaworthiness  in  respect  to  voyage  policies  as 
distinguished  from  time  policies,  because  here  the  stipulation 
is  express,  and  is  a  part  of  the  contract  of  insurance.  But 
even  in  respect  to  time  policies  the  assured  must  keep  the  ves- 
sel seaworthy.  (2  Parsons  on  Maritime  Law,  147 ;  American 
Ins.  Co.  V.  Offden,  20  Wend.  287,  296 ;  Capeny.  W.  Ins.  Co., 
12  Cush.  517.)  The  fact  that  the  canal  boat  was  sunk  without 
any  stress  of  weather,  and  without  any  apparent  cause  appearing 
in  the  plaintiffs'  proofs,  establishes  her  unseaworthiness.  (  Van 
Winkle  V.  31.  and  T.  Ins.  Co.,  48  Super.  Ct.  Eep.  95  ;  97  K  Y. 
350 ;  Wf^/U  V.  O.  Ins.  Co.,  6  Bosw.  269  ;  Paddock  v.  F.  Ins. 
Co.,  11  Pick.  227, 235, 237 ;  Walsh  v.  W.  Ins.  Co.,  32  N.  Y.  436.) 
The  complaint  was  properly  dismissed  on  the  ground  of  the 
failure  of  the  plaintiffs  to  give  prompt  notice  of  the  loss  to  the 
insurers,  as  required  by  the  terms  of  the  policy.  {Barwell  v. 
R.  Ins.  Co.,  48  Ind.  460  ;  Ilovey  v.  A.  M.  Ins.  Co.,  2  Duer, 
554.)  The  condition  of  the  policy  contained  in  the  "  labor  and 
travel  clause  "  required  the  plaintiffs  to  do  all  in  their  power 
for  a  recovery  of  the  vessel.  {Beckwith  v.  Whalen,  5  Lans. 
576 ;  Spinner  v.  iT.  Y.  C.  <&  H.  R.  R.  R.  Co.,  67  N.  Y.  153.) 
The  failure  of  plaintiffs  to  give  proof  of  any  abandonment 
was  a  good  ground  for  dismissal  of  the  complaint.  {Beckwith 
V.  Whalen,  5  Lans.  576 ;  Spinner  v.  N.  Y.  C.  <&  II.  R.  R.  R. 
Co.,  67  K  Y.  153.) 

Brown,  J.  Upon  the  trial  of  this  action  the  complaint  was 
dismissed  upon  the  grounds,  first,  that  the  proof  failed  to  show 
the  seaworthiness  of  the  vessel  at  the  time  of  the  loss ;  and, 
second,  that  plaintiffs  had  failed  to  give  to  defendant  prompt 
notice  of  the  disaster.  The  action  was  upon  a  time  policy 
issued  by  the  defendant,  whereby  it  insured  the  plaintiffs  upon 
the  canal  boat  "  Eureka  "  for  the  term  of  one  year  from  July  5, 
1S83.  The  particular  perils  issued  against  were  of  the  "  inland 
lakes,  rivers,  canals,  and  fires, "  excepting  perils  and  losses 
SicKELs— Vol.  LXIX.    30 
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arising  from  rottenness,  inherent  defects  and  other  unseaworthi- 
ness." The  evidence  introduced  by  the  plaintiffs  showed  that 
the  boat  was  seaworthy  at  the  inception  of  the  pohcy.  It 
further  showed  that  it  was  repaired  on  July  twenty-eighth  and 
on  August  twenty-eighth,  and  at  the  latter  date  was  in  good 
order  and  in  a  seaworthy  condition.  That  from  the  last  named 
date  it  was  employed  in  transporting  coal  from  South  Amboy 
to  New  York  city  carrying  about  two  hundred  and  forty  tons 
in  a  load  and  making  a  round  trip  between  the  points  named 
about  once  a  week.  That  it  left  South  Amboy  in  the  evening 
of  October  nineteenth  loaded  with  coal,  and  about  three  o'clock 
on  the  morning  of  the  following  day,  while  being  towed  by  a 
steam  tug  near  Governors  Island,  in  New  York  bay,  suddenly 
and  unaccountably  sprung  aleak  and  immediately  sank.  It 
was  also  proved  that  it  was  the  captain's  duty  to  report  any 
defect  in,  or  needed  repairs  to  the  boat  to  the  plaintiffs'  super- 
,  intendent,  and  that  none  had  been  reported,  and  there  was 
no  proof  as  to  her  condition  subsequent  to  August  twenty- 
eighth.  The  captain  was  not  called  as  a  Avitness  and  no 
explanation  was  given  for  his  absence  from  the  trial. 

In  every  case  of  marine  insurance  by  a  general  policy  cover- 
ing all  perils  of  the  sea,  where  the  vessel  insured  is  in  port, 
there  is  an  implied  warranty  that  the  vessel  is  seaworthy  at  the 
inception  of  the  policy.  It  is  a  condition  precedent  to  the  risk, 
and  if  the  vessel  is  not  seaworthy,  the  policy  does  not  attach. 
In  an  action  to  recover  for  a  loss  upon  such  a  policy,  where  the 
fact  of  seaworthiness  at  the  time  of  issuing  the  pohcy  is  shown, 
it  is  immaterial  what  the  vessel's  condition  is  thereafter  during 
the  voyage,  as  loss  from  unseaworthiness  is  among  the  perils 
insured  against. 

The  plaintiffs,  under  such  a  poKcy,  make  out  a  prima  facie 
case  by  showing  seaworthiness  at  the  inception  of  the  risk. 
But  in  time  pohces  there  is  impUed  a  warranty  that  the  vessel 
will  be  kept  in  repair  and  made  seaworthy  at  all  times 
during  the  continuance  of  the  risk,  so  far  as  that  is  reasonably 
possible,  and  this  implied  covenant  imposes  upon  the  insured 
the  duty  of  active  diligence  to  keep  the  vessel  in  good  order 
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and  in  a  seaworthy  condition.  (2  Parsons  on  Maritime  Law, 
147,  and  cases  cited  in  note  on  page  148*,  etc.)  It  is  doubtless 
true  that,  under  a  general  time  policy  insuring  against  all 
perils  of  the  sea,  unseaworthiness  subsequent  to  the  attaching 
of  the  policy  is  a  defense,  the  burden  of  proving  which  is 
upon  the  defendant,  and  that  the  plaintifEs  need  oflFer  no  proof 
thereof  as  a  part  of  their  case,  but  in  the  policy  in  suit  loss 
from  unseaworthiness  is  among  the  excepted  risks,  and  it  was, 
therefore,  incumbent  upon  the  plaintiffs  to  show  that  the  loss 
arose  from  some  of  the  perils  covered  by  the  policy ;  and  to 
make  out  their  case  some  evidence  was  necessary  from  which 
the  jury  could  infer  that  the  sudden  sinking  of  the  boat  was 
not  due  to  defective  structure  or  condition. 

In  determining  whether  the  trial  court  properly  disposed  of 
the  complaint  on  this  ground,  it  is  not  necessary  to  go  to  the 
extent  of  the  learned  General  Term  and  hold  that  the  boat 
must  be  shown  to  be  seaworthy  when  lost,  but  it  certainly  was 
necessary  for  plaintiflFs  to  show  that  it  was  seaworthy  wlien  it 
left  South  Amboy  on  its  last  trip  to  New  York.  At  that 
point  the  boat  was  without  cargo,  and  full  and  ample  oppor- 
tunity existed,  with  very  slight  inspection,  to  ascertain  whether 
her  hull  was  tight  and  capable,  with  the  cargo  she  was  to  take 
on  board,  to  navigate  the  waters  of  New  York  bay.  The 
question  for  tlie  trial  court  to  determine,  therefore,  was  whether 
the  jury  would  have  been  justified,  from  the  evidence  before 
it,  in  inferring  that  when  the  boat  left  South  Amboy  it  was  in 
a  seaworthy  condition.  We  think  the  evidence  did  not 
warrant  such  a  conclusion.  There  was  no  evidence  of  her 
condition  for  two  months  prior  to  the  disaster,  and  it  affirma- 
tively appeared  that  the  boat  was  old  and  subjected  to  heavy 
strains,  and  one  of  the  plaintiffs'  witnesses  testified  that  it  might 
be  strained  in  loading  or  unloading,  and  one  heavy  cargo 
might  render  it  unseaworthy.  It  appeared  that  it  sprang 
a  leak  suddenly,  and  sank  in  fair  weather  and  smooth  water. 
Under  such  facts  no  recovery  can  be  had. 

If  it  appears  that  the  vessel,  shortly  after  sailing,  becomes 
leaky  and  unfit  to  perform  her  voyage,  and  sinks  without 
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encountering  any  peril  or  storm,  this  is  presumptive  evidence 
of  unseaworthiness.  '{2  Arnould  on  Ins.  1345 ;  Van  Wickie  v. 
Mechanics  and  Traders?  Ins,  Co.^  97  N.  Y.  350 ;  Wright  v. 
Orient  Mutual  Lis.  Co.^  6  Bosw.  269.) 

The  plaintiffs  might  have  rebutted  this  presumption  by 
showing  the  cause  of  the  disaster,  or,  if  that  was  impossible, 
by  showing  that  the  boat  was  in  good  condition  before  it  was 
loaded  at  South  Amboy,  but  having  rested  tlieir  case  without 
proof  of  any  kind  on  this  point,  the  court  properly  held  that 
there  was  no  question  for  the  jury,  and  that  the  presumption 
of  unseaworthiness  from  the  sudden  sinking  of  the  vessel  was 
conclusive. 

Our  conclusion  upon  this  branch  of  the  case  renders  unneces- 
sary any  discussion  of  the  question  whether  the  condition  of 
the  policy  requiring  prompt  notice  of  the  disaster  to  be  given 
to  the  defendant  was  complied  with.  The  case  was  properly 
disposed  of  at  the  trial,  and  the  judgment  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


Abram   Shaveb,   Respondent,  v,  Nelson   B.   Eldbed, 
Appellant. 

Prior  to  1838  a  dam  was  built  across  the  outlet  of  Owasco  lake,  which  was 
use<l  for  hydraulic  purposes  by  the  proprietors.  In  1857  an  act  was 
passed  (Chap.  527,  Laws  of  1857)  appropriating  the  dam  for  the  use  of 
the  Erie  canal,  subject  however  to  the  use  for  hydraulic  purposes  by  the 
owners  of  such  dam  at  the  time  of  such  appropriation.  The  canal  com- 
missioners were  authorized  to  increase  the  height  of  the  dam,  and  to 
appropriate  for  the  purpose  the  necessary  lands,  water  rights,  etc.  In  pur- 
suance of  a  resolution  of  the  canal  board,  flush  gates  were  put  upon  the 
dam  by  the  commissioner  in  charge,  raising  the  water  in  the  lake.  In  1878 
plaintiflf  presented  a  claim  against  the  state  for  permanent  damages  to  his 
adjoining  lands,  and  an  award  was  made  to  him  therefor.  Under  an  act  of 
1874  (Chap.  399,  Laws  of  1874),  the  dam  was  rebuilt  of  the  same  height 
as  the  old  one,  with  flush  gates  two  feet  in  height  taken  from  the  old  dam 
and  built  mto  the  new.    In  1881  defendant,  who  was  a  director  and  the 
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superintendent  of  a  corporation,  one  of  the  proprietors  of  the  dam  at 
the  time  of  its  appropriation  in  18o7,  acting  under  an  authority  in  writing 
of  the  assistant  superintendent  of  public  works,  given  to  him  two  years 
before,  opened  the  gates  of  the  dam  and  the  water  overflowed  said  lands 
of  the  plaintiff.  Said  assistant  reported  promptly  to  the  superintendent 
the  authority  so  given,  and  he  had  allowed  it  to  remain  in  force.  In  an 
action  to  recover  damages,  held,  that,  assuming  that  the  commissioners 
did  not  proceed  in  all  things  as  required  by  statute,  yet  the  legislature, 
in  subsequently  making  appropriations  and  passing  laws  upon  the  sub- 
ject, must  be  deemed  to  have  acted  with  reference  to  what  had  been 
done  by  the  canal  authorities,  and  to  have  adopted  and  ratified  their 
acts;  and  that,  therefore,  at  the  time  in  question,  the  state  had  the 
right  to  use  the  flush  gates,  and  the  remedy,  if  any,  of  any  person 
whose  property  was  injured  by  such  act  was  by  claim  for  compensation 
from  the  state;  that  the  appointment  of  defendant  to  take  charge  of  the 
gates  must  be  deemed  to  have  been  ratified  by  the  superintendent;  also  that 
defendant  was  not  ineligible  under  the  provision  of  the  Revised  Statutes 
(1  R  8.  250,  §  185),  which  declares  that  no  person  owning  any  hydraulic 
works  "dependent  on  the  canals  for  their  supply,  or  employed  in  or  con- 
nected with  such  works,  shall  be  employed  as  an  agent  upon  the  canals," 
as  the  said  corporation  was  not  dependent  upon  the  canals,  its  right  to  the 
use  of  the  water  having  been  reserved  by  the  act  of  1867  (nipra);  that  the 
subsequent  action  of  the  state  must  be  presumed  to  have  been  subject 
to  the  original  rights  reserved;  and  that,  therefore,  the  action  was  not 
maintainable. 

(Ajgued  April  18,  1889;  decided  May  3,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1886,  which  afiirmed  a 
judgment  of  the  County  Court  of  Cayuga  county,  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

This  action  was  brought  to  recover  for  injuries  to  plaintiff's 
crops,  caused,  as  he  alleged,  by  the  act  of  the  defendant  in 
raising  a  dam  on  the  outlet  of  Owasco  lake  and  thereby  flood- 
ing his  premises. 

The  county  judge  found  that,  on  the  18th  of  March,  1881, 
the  defendant  was  a  director  and  the  superintendent  of  a  cor- 
poration known  as  the  Auburn  Water  Works  Company,  and 
that  on  that  day  he  applied  to  one  of  the  assistant  superin- 
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tendents  of  public  works  for  authority  to  close  the  gates  of  a 
dam  across  the  outlet  of  Owasco  lake  when  the  water  should 
lower  sufficiently ;  that  on  the  twenty-fifth  of  the  same  month 
said  assistant  superintendent  consented,  in  writing,  tliat  the 
defendant  should  do  so,  and  also,  if  it  should  become  neces- 
sary, to  temporarily  open  the  gates ;  that  the  defendant,  by 
closing  said  gates  and  keeping  them  closed  during  the  spring 
and  summer  of  1883,  caused  the  wat^r  of  the  lake  to  overflow 
certain  lands  in  the  possession  of  the  plaintiflE,  whereby  the 
crops  and  grass  growing  thereon  were  injured  to  the  extent 
of  $150.  The  trial  judge  also  found,  as  a  conclusion  of  law, 
that  the  assistant  superintendent  had  no  authority  to  delegate 
discretionary  power  to  the  defendant  or  to  appoint  him  as  his 
agent  to  do  said  acts ;  that  the  same  were  done  without  lawful 
right  or  authority,  and  that  the  defendant  was  liable  for  all 
the  injuries  caused  to  the  plaintiff  thereby. 

Charles  M.  Baker  for  appellant.    If  the  Auburn  Water- 
Works  Company  was  not  dependent  upon  the  canals  for  its 
supply  of  water,  the  appointment  or  employipent  of  defend- 
ant was  valid.     (  Wright  v.  A'ldred,  46  Hun,  12.)     Even  if  it 
had  been  dependent  upon  the  canals  for  a  supply  of  water, 
and  defendant  being  an  officer  of  that  company,  ineligible  for 
appointment  to  his  position,  still  he  was  an  employe  or  agent 
of  the  state,  defacto^  to  do  what  he  did  with  the  flush  gates, 
and  as  such  agent  or  employe  was  entitled  to  protection  even 
if  his  appointment  or  employment  was  invalid.     {Dolan  v. 
Mayer,  68  K  Y.  278;  Morrison  v.  Sayre,  40  Hun,  467; 
Wilcox  V.  Smith,  5  Wend.  231 ;  Wood  v.  Penke,  8  Johns.  69  ; 
Newcomh  v.  Fellows,  4  Denio,  437 ;  Waggoner  v.  Jermaine, 
7  Hill,  357.)    Whether  the  appointment  of  defendant  was 
valid  or  not,  his  acts  were  performed  at  the  request  of  the 
canal  officer  who  had  the  especial  charge  of  the  middle  divi- 
sion of  the  canals,  and  they  were  performed  in  connection 
with  the  use  and  management  of  the  canals.    The    state 
assumes  liability  for  all  damages  arising  from  such    acts. 
{SippU  V.  StaU,  99  K  Y.  284;  Laws  1870,  chap.  321,  §  1 ; 
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Laws  1883,  chap.  205,  §  13  ;  Calkins  v.  Baldwin^  4  Wend. 
667 ;  livsseU  v.  Mayor^  etc,^  2  Denio,  465 ;  Stevens  v.  Mid- 
diesex  Canalj  12  Mass.  465.)  The  criterion  as  to  whether  the 
defendant  or  the  state  is  liable  is  not  whether  too  much  dis- 
cretion was  given  to  the  defendant,  but  whether  the  state 
retained  authority  over  him  and  could  control  his  acts  and 
direct  him  in  their  exercise,  and  could  revoke  his  appointment 
and  remove  him.  {Brackett  v.  Luhke^  4  Allen,  138 ;  Sadler 
V.  Henlockj  4  E.  &  B.  571 ;  Sjyraul  v.  Hemmingway^  14 
Pick.  1 ;  Sij^le  v.  State,  99  N.  Y.  284.)  The  acts  of  the  canal 
officers  constituted  an  appropriation  of  the  right  to  store  water 
for  canal  purposes  in  Owasco  lake  by  means  of  flush  gates. 
Payment  of  compensation  was  not  a  condition  precedent  to 
acquiring  that  right,  and  was  not  necessary  to  constitute  their 
acts  an  appropriation.  {Birdsall  v.  Cary^  66  How.  Pr.  358 ; 
Turrill  v.  Norman,  19  Barb.  263 ;  Ten  Broeck  v.  Sherrill, 
71  X,  Y.  279  ;  Laws  1883,  chap.  206,  §  13.)  An  award  where 
future  damages  may  be  demanded  is  supposed  to  cover 
and  include  all  damages  which  might  have  been  claimed. 
{Fnmiss  v.  //.  R.  If.  li.  Co,,  5  Sandf.  651.)  An  award  of 
nothing  has  the  same  effect  as  an  award  and  payment  of  a 
specified  sum,  and  is  compensation  within  the  meaning  of  the 
Constitution  and  statutes,  {liexford  v.  Knight,  15  Barb.  627 ; 
People  v.  Mayor  of  Brooklyn,  4  N.  Y.  419,  436;  Heacock 
V.  iState,  105  id.  246.)  The  decision  of  any  tribunal  having 
jurisdiction  to  pass  upon  the  questions  submitted  to  it  is  as 
conclusive  as  the  judgment  of  a  court.  {Demorest  v.  Dargh, 
32  N.  Y.  281 ;  Morewood  v.  Corp.  of  New  York,  6  How. 
Pr.  386  ;  Van  Wormer  v.  Mayor  of  Albany,  15  Wend.  262 ; 
jPeople  ex  rd.  Peck  v.  Canal  Board,  29  Hun,  159.)  If 
defendant  was  only  an  officer  de  fa^to,  having  no  authority  to 
open  or  keep  open  the  flush  gates,  he  cannot  be  held  liable  for 
an  omission  to  act.  {Beniley  v.  Phelps,  27  Barb.  524; 
Olmstead  v.  Dennis,  77  N.  Y.  378.) 

JT.  V.  Sowland  tor  respondent   The  assistant  superintend- 
ent of  public  works  had  no  pretense  of  authority  to  appoint 
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any  agent  in  regard  to  canal  services.  (Const,  art.  5,  §  3 ; 
Lyman  v.  Jerome^  29  Wend.  485  ;  St,  Peter  v.  Dennisorij  68 
N.  Y.  416 ;  2  Kent's  Com.  633,  note  h  ;  Story  on  Agency,  §  12.) 
Neither  the  superintendent  of  public  works,  nor  any  of  his 
assistants  or  agents,  had  authority  to  place  or  keep  the  flush 
boards  on  this  dam  and  thereby  injure  the  property  of  the 
plaintiff.  (JSt  Peter  v.  Dennisony  58  N.  Y.  421 ;  Smith  v. 
City  of  Rochester,  92  id.  473  ;  1  R.  S.  219,  220,  §§  9,  28 ; 
Jackson  v.  Daly,  5  Wend.  526 ;  2  R.  S.  [2d  ed.]  458,  §  27 ; 
Green  v.  Miller,  6  Johns.  39  ;  Pa/rrot  v.  Knick.  Ins,  Co.,  38 
How.  Pr.  508 ;  4  Maes.  522 ;  2  R.  S.  555,  §  27  ;  PeopU  ex  rel, 
Mygatt  v.  Bd.  of  Suprs,,  11  N.  Y.  563  ;  Stewart  v.  Wallis, 
30  Barb.  344 ;  Hacker  v.  Worden,  22  id.  400 ;  Varick  v. 
Smith,  5  Paige,  138.) 

Vann,  J.  The  defendant  admits  that  he  closed  the  gates  of 
the  dam  upon  the  outlet  of  Owasco  lake,  but  claims  that,  in  so 
doing,  he  acted  under  the  authority  of  the  state,  and  that  many 
years  ago  the  state  acquired  the  right  to  maintain  the  dam  and 
to  regulate  the  flow  of  water  from  the  lake  thereby.  The 
rights  of  the  state  and  the  authority  of  the  defendant  to  act 
for  it  are,  therefore,  the  important  questions  presented  by  this 
appeal. 

In  addition  to  the  facts  found  by  the  learned  county  judge, 
it  appears  that,  prior  to  the  year  1838,  a  dam  was  built  across 
the  outlet  and  that  it  was  used  for  hydraulic  purposes  by  the 
proprietors,  who  placed  flush  boards  on  the  crest  thereof  to 
obstruct  the  flow  of  water  from  the  lake.     Since  1851  eleven 
different  statutes  have  been  passed  by  the  legislature  in  relation 
to  the  improvement  of  said  outlet,  appropriating  the  dam, 
raising  the  height  thereof,  constructing  a  bulk-head  for  the 
purpose  of  storing  water  in  the  lake,  and  rebuilding  and 
repairing  the  dam.    (Laws  of  1852,  chap.  193,  p.  264 ;  Id.  «liap. 
309,  p.  454 ;  Laws  of  1853,  chap.  175,  p.  311 ;  Laws  of  1854, 
chap.  397,  p.  1010;  Laws  of  1855,  chap.  539,  p.  1019;  I^ws 
of  1857,  chap.  524,  p.  107 ;  Laws  of  1858,  chap,  328,  p.  547  ; 
Laws  of  1871,  chap.  930,  p.  2137 ;  Id.  chap.  778,  p.  1787 ; 
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Laws  of  1872,   chap.  583,  p.  1424;  Laws  of  1874,  chap.  399, 
p.  514.) 

Action  was  taken  by  the  state  authorities  for  the  purpose  of 
accomplishing  the  objects  specified  in  these  statutes,  but  such 
action  does  not  appear  to  have  always  been  taken  in  the  manner 
provided  by  law.  What  was  done,  however,  seems  to  have 
been  ratified  by  subsequent  legislation  appropriating  various 
sums  to  complete  the  different  improvements.  The  object  of  * 
the  earlier  statutes  was  to  increase  the  supply  of  water  for 
power  to  be  used  at  the  Auburn  state  prison.  The  first  act 
connecting  Owasco  lake  with  the  Erie  canal  was  passed  in 
1857  (chap.  524,  p.  107),  when  the  canal  commissioners  were 
authorized  to  appropriate  this  dam  to  the  state  "  with  right  to 
increase  the  height  of  said  dam,  or  otherwise  raise  the  water 
above  the  same,  to  such  height  as "  the  canal  commissioners 
should  estabHsh,  "  and  the  right  to  draw  water  therefrom  under 
such  regulations  as  may  from  time  to  time  be  estabUshed  "  by 
said  commissioners ;  "  and  also  to  appropriate,  for  the  purpose 
aforesaid,  such  lands,  water,  water  rights  and  privileges  as  the 
said  commissioners  may  deem  necessary  to  effectuate  and  com- 
plete said  improvement."  The  canal  appraisers  were  author- 
ized and  required  to  award  to  the  persons  whose  property  was 
taken,  "  and  also  to  the  owner  or  owners  of  any  lands  which 
may  be  injured  by  raising  the  water  in  such  lake  or  outlet  by 
reason  of  such  dam,  such  sum  or  sums  as  they  "  should  deem 
them  equitably  entitled  to  receive  as  compensation.  The 
act  also  contained  an  appropriation  for  the  payment  of  the 
awards.  The  next  year  an  appropriation  was  made  for  the 
improvement  of  Owasco  lake  outlet  to  cover  deficiency. 
(Laws  of  1858,  chap.  328,  p.  547.)  In  June,  1868,  the  canal 
board  adopted  and  approved  a  recommendation  made  by  the 
division  engineer  of  the  Erie  canal  "  to  raise  the  water  one 
and  a  half  feet  above  the  crest  of  the  dam,  by  means  of 
placing  fiush  boards  thereon." 

In  1871,  the  canal  commissioner  in  charge  of  the  middle 
division,   to  which   Owasco    lake  and  its  outlet  belonged, 
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reported  to  the  legislature  that  the  supply  of  water  from  said 
lake  to  the  Port  Byron  level  of  the  Erie  canal  was  liable  to 
fail  during  low  water,  but  that  more  water  could  be  obtained 
by  raising  said  dam  and  converting  the  lake  into  a  reservoir. 
He  also  reported  that  he  had  ordered  a  survey  and  estimate  to 
be  made  in  order  to  raise  the  water  in  the  lake  two  and  one- 
half  feet  higher.  The  legislature,  thereupon,  made  an  appro- 
priation "  for  the  construction  of  a  bulk-head  or  other  adequate 
structure  in  or  upon  the  outlet  of  the  Owasco  lake  for  the  purpose 
of  storing  water  in  the  Owasco  lake  for  canal  purposes,  said 
sum  *  *  *  to  be  expended  by  and  under  the  direction 
of  the  canal  commissioner  in  charge  of  the  middle  division  of 
the  Erie  canal."     (Laws  of  1871,  chap.  930,  p.  2137.) 

In  1872  a  further  appropriation  was  made  for  the  purpose 
of  improving  the  feeder  at  and  above  the  dam  now  used  by 
the  Auburn  Water-Works  Company.  (Laws  of  1872,  chap, 
683,  p.  1424.)  At  about  this  time  flush  gates  were  put  upon 
the  dam  by  the  commissioner  in  charge,  and,  in  1873,  the 
plaintiff  presented  a  claim  to  the  canal  appraisers  for  damages 
from  the  overflow  of  water  upon  the  identical  land  involved 
in  this  action.  He  stated  in  his  petition  that,  in  April,  1872, 
the  canal  commissioner,  by  the  use  of  flush  boards,  raised  the 
water  of  the  lake  about  four  or  five  feet  above  its  natural  level, 
and  that  as  the  structure  and  overflow  were  to  be  permanent, 
his  damages  amounted  to  the  sum  of  $4,000.  The  claim  was 
heard  and  an  award  made. 

By  chapter  399,  Laws  of  1874,  a  certain  sum  was  appropri- 
ated "  to  pay  for  work  done  and  now  due  in  repairing  stone 
dam  at  Owasco  lake  in  the  summer  of  1873,"  and  a  further  sum 
"  for  rebuilding  the  upper  dam  on  the  Owasco  outlet,  *  *  * 
to  be  expended  imder  the  direction  of  the  commissioner  in 
charge  of  the  middle  division."  A  map,  plan  and  estimate 
for  rebuilding  the  dam,  after  approval  by  the  state  engineer, 
was  adopted  by  the  canal  board,  and  the  dam  was  rebuilt 
accordingly.  The  plan  provided  for  flush,  gates  two  feet  in 
height ;  and  in  executing  the  plan  the  new  dam  was  built  of 
the  same  height  as  the  old  one,  and  the  flush  gates  were  taken 
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from  the  old  dam  and  built  into  the  new  one.  These  gates 
are  still  in  use  and  were  the  cause  of  the  overflow  by  which 
the  plaintiflPs  crops  were  injured. 

Assuming  that  the  commissioners  did  not,  at  all  times,  pro- 
ceed in  all  things  as  required  by  tlie  Revised  Statutes  (1 R.  S. 
221,  §  17),  the  legislature,  in  subsequently  making  appropria- 
tions and  passing  laws  upon  the  subject,  is  deemed  to  have 
acted  with  reference  to  what  had  been  done  by  the  canal 
authorities.  {Brown  v.  Mayor ^  etc.y  63  N.  Y.  239,  244,  245 ; 
HfeUon  V.  Mayor ^  etc.^  Id.  535,  546.)  Under  the  circumstances 
of  this  case  the  legislature  is  presumed  to  have  had  knowledge 
of  the  facts  directly  involved  in  its  acts,  and  to  have  adopted 
what  had  been  done,  by  visible  and  permanent  structures, 
towards  appropriating  the  waters  of  Owasco  lake.  When  it 
made  an  appropriation  for  rebuilding  the  old  dam,  and  directed 
that  the  amount  should  be  expended  by  the  commissioner 
in  charge,  it  sanctioned  the  construction  of  a  new  dam  at  the 
same  height  as  the  old  one,  even  if  the  canal  officers  had  raised 
the  latter  to  a  height  not  strictly  authorized,  owing  to  their 
failure  to  comply  with  certain  preliminaries  required  by  statute. 

We  think,  therefore,  that,  at  the  time  of  the  alleged  trespass, 
the  state  had  the  right  to  use  the  flush  gates  in  question,  and 
that  the  remedy  of  individuals,  whose  property  was  injured  by 
such  use,  was  to  seek  compensation  from  the  state  in  the  usual 
way.     (  Wright  v.  lUdred,  46  Hun,  12.) 

It  is,  however,  contended  that  the  defendant  had  no  authority 
to  act  for  the  state,  because  an  assistant  superintendent  of  pub- 
lic works  could  not  appoint  an  agent  with  discretionary  power 
to  raise  and  lower  the  flush  gates  when  he  saw  fit.  The 
appointment  was  promptly  reported  by  the  assistant  to  the 
superintendent  of  public  works,  who  had  allowed  it  to  remain 
in  force  for  two  years,  at  the  time  of  the  acts  in  question.  It, 
therefore,  must  be  regarded  as  the  appointment  of  the  superin- 
tendent himself,  as  a  ratification  of  the  act  of  his  assistant  may 
be  presumed  from  the  circumstances.  But  it  is  claimed  that 
the  defendant,  owing  to  his  connection  with  the  Auburn 
Water-Works  Company,  was  ineligible  under  the   Revised 
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Statutes,  which  provide  that  no  person  owning  any  hydraulic 
works  dependent  upon  the  canals  for  their  supply,  or  who  shall 
be  employed  in  or  connected  with  any  such  works,  shall  be 
employed  as  superintendent,  lock-keeper,  collector  of  toUs^ 
weighmaster,  or  other  agent  upon  the  canals.  (1  K.  S.  777, 
§  185  [8th  ed.].)  The  application  of  the  statute  to  this  case  is 
questioned  upon  the  ground  that  the  rights  of  the  state  are, 
by  its  own  enactment  in  appropriating  the  waters  of  the  lake, 
subject  to  those  of  the  owners  of  the  dam,  including  the  Auburn 
Water-Works  Company.  (Laws  of  1857,  chap.  524,  p.  107.) 
By  this  act  the  canal  commissioners  were  authorized  to  appro- 
priate, among  other  things,  the  dam  in  question,  but  the  right 
was  made  expressly  "  subject  *  *  *  to  the  use  for 
hydraulic  purposes,  by  the  owners  of  such  dam,  at  the  time  of 
such  appropriation,  their  heirs  and  assigns,  of  the  water  of 
said  outlet,  as  the  same  shall,  from  time  to  time  be  drawn 
from  said  dam.  "  The  learned  General  Term  apparently  over- 
looked said  statute  in  deciding  this  case,  but  subsequently,  in 
deciding  another  action  brought  against  the  same  defendant  to 
recover  for  injuries  caused  by  lowering  the  flush  gates  upon 
said  dam,  the  statute  was  recognized  and  due  effect  given  to  it 
by  a  judgment  in  his  favor,     ( Wriffht  v.  JkMred,  supra.) 

The  water-works  company  was  not  dependent  upon  the 
canal  for  its  supply  of  water,  because  the  state  appropriated 
the  dam  subject  to  the  right  of  the  company  to  use  the  water 
for  hydrauhc  purposes.     (Laws  1857,  chap.  524,  §  1.)     Appro- 
priation,  subject  to   an    existing    right,   leaves    that    right 
unaffected  by  the  exercise  of  the  power  of  eminent  domain. 
As  the  water  right  of  the  company  was  not  acquired  by  the 
state,  it  did  not  become  a  part  of  the  canal.     The  company, 
therefore,  was  not  dependent  upon  the  canal  for  its  supply  of 
water,  but  was  independent  of  it.     The  action  of  the  state 
in  increasing  the  storage  capacity  of  the  *  dam,  after  its  first 
act  of  appropriation  in  1857,  is  presumed  to  have  been  in 
harmony  with  it,  and,  therefore,  subject  to  the  original  water 
right  of  the  company,  because  the  new  dam  was  not  to  be 
built  until  the  "owners  of  water-powers    below"  had  con- 
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tributed  $3,000  towards  the  project.  (Laws  1874,  chap.  399, 
p.  514.) 

The  conclusion  of  law  of  the  trial  judge,  which  was  duly 
excepted  to,  was,  therefore,  erroneous  and  the'  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to 
Abide  the  event. 

All  concur,  except  Bradley  and  Haight,  J  J.,  not  sitting. 

Judgment  reversed. 


The  People  ex  rel.  John  Nugent,  Kespondent,  v.  The  Board        \\\s  ^ 
OF  Police  Commissioners,  etc..  Appellant. 

The  relator,  a  patrolEdan  of  the  police  force  of  the  city  of  New  York,  waa 
arrested  by  his  superior  officer  on  June  18,  1870,  on  a  charge  of  felony, 
and  was  imprisonied  until  January  17,  1880,  when  he  was  acquitted  on 
trial.  On  that  day  he  reported  for  duty.  On  January  twenty-four  he 
was  dismissed  from  the  force.  In  proceedings  by  mandamtis  to  compel 
payment  of  his  salary  from  the  time  of  his  arrest  to  that  of  his  dismissal, 
defendant  claimed  that  under  the  provision  of  the  act  of  1878,  supple- 
mental to  the  city  charter  of  that  year  (§  5,  chap.  755,  Laws  of  1878), 
which  provides  that  **  any  member  of  the  police  force  who  shall  be  absent 
from  duty  without  leave  for  the  term  of  five  days  shall  *  *  ♦  cease  to 
be  a  member  of  the  police  force,"  the  relator's  title  to  the  office  ceased  on 
June  eighteenth.  Held  (Follett,  Ch.  J.,  Brown  and  Haight,  JJ., 
dissenting),  untenable;  that  an  enforced  absence,  caused  by  an  unjustifi- 
able arrest  and  detention,  as  was  the  case  here,  was  not  within  the  intend- 
ment of  the  statute. 

The  authorities  bearing  upon  the  subject  collated. 

The  trial  court  gave  a  money  judgment  against  the  defendant.    Held,  error. 

(Argued  March  11, 1889;  decided  May  3,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  2,  1887, 
which  directed  and  affirmed  a  money  judgment  entered  upon 
trial  at  Circuit  of  issues  presented  by  a  return  to  an  alterna- 
tive writ  of  mandamuB^  and  which  directed  the  issuing  of  a 
peremptory  writ  of  mwndamus  commanding  defendant  to 
pay  to  the  relator  the  amount  of  said  judgment. 

The  facts  are  sufficiently  stated  in  the  opinion. 
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DaA)id  J.  Dean  for  appellant.  The  admitted  absence  of 
the  relator  from  duty  without  leave  terminated  his  member- 
ship of  the  police  force  on  June  18,  1879.  (Laws  of  1873, 
chap.  755,  p.  1120,  §  5.)  Absence  from  duty  without  leave, 
whether  voluntary  or  involuntarj^,  under  the  statute,  terminates 
membership.     (Laws  of  1882,  chap.  410,  §  385.) 

Albert  Hesaberg  for  respondent.  The  relator's  salary  belongs 
to  him  as  an  incident  of  his  office,  and  so  long  as  he  holds  it ;  and, 
when  improperly  withheld,  he  may  sue  for  and  recover  it. 
When  he  does  so  he  is  entitled  to  its  full  amount,  not  by  force  of 
any  contract,  but  because  the  law  attaches  it  to  the  office.  {Fitz- 
Simmons  v.  City  of  Brooklyn^  102  N.  Y.  526.)  The  relator 
being  a  patrolman  was  an  officer  of  the  police  force  of  the  city 
of  New  York,  and  the  salary  referred  to  in  the  city  charter  of 
1873  (Laws  "of  1873,  chap.  335,  §  43)  is  incidental  to  the  office, 
to  which,  by  reason  of  his  title  to  the  office,  the  incumbent 
acquired  a  right.  {People  ex  rel.  Ryan  v.  French^  91  N.  Y. 
265  ;  NichoU  v.  McLean^  lOl  id.  537 ;  Mc  Veany  v.  Mayor^ 
etc.,  80  id.  185 ;  Dolan  v.  Mayor^  etc.,  68  id.  274.) 

Parker,  J.  The  relator,  a  patrolman  of  the  police  force 
of  the  city  of  New  York,  was,  on  the  13th  day  of  June, 
1879,  arrested  by  his  superior  officer.  Captain  Byrnes,  of  the 
police  department,  and  taken  to  a  Police  Court  and  there 
committed  to  the  tombs,  where  he  remained  until  the  17tli 
day  of  January,  1880,  on  which  day,  after  a  trial  under  an 
indictment  charging  him  with  the  commission  of  a  felony,  he 
was  acquitted. 

On  the  same  day  he  reported  for  duty.  Subsequently,  and 
on  the  twenty-fourth  day  of  January,  he  was  tried  before  the 
board  of  police  conmiissioners  and  dismissed  from  the  force. 
Nugent  thereupon  demanded  payment  of  his  salary  as  patrol- 
man, from  the  date  of  his  arrest  to  the' time  of  the  making  of 
the  order  dismissing  him  from  the  service,  and  the  board  of 
police  commissioners  refusing  to  comply  with  such  demand, 
proceedings  were  instituted  to  compel  payment,  which  have 
resulted  in  the  issuance  of  a  writ  of  mandamus.,  by  the  Gren- 
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oral  Term  of  the*  Supreme  Court,  directing  payment  to  be 
made.  In  Fitzsimmons  v.  City  of  Brooklyn  (102  N.  Y. 
536)  the  court  lays  down  the  rule  that  the  salary  of  a  patrol- 
man '^  belongs  to  him  as  an  incident  of  his  office,  and  so  long 
as  he  holds  it."  Whether  or  not  he  rendered  any  service 
during  the  time  for  which  he  claims  compensation  is  unim- 
portant. The  sole  question  to  be  considered  is,  did  the  relator 
have  title  to  the  office  of  patrolman  during  the  period  for 
which  he  claims,  or  did  he  not  ?  If  he  had  title,  he  was 
entitled  to  his  salary,  otherwise  not. 

Article  7  of  chapter  335  of  the  Laws  of  1873,  relates 
generally  to  the  organization  and  discipline  of  the  police  force. 

By  section  41  of  such  article  the  board  of  police  are 
empowered  to  prescribe  the  government  and  discipline  of 
the  department,  and  tohear  cliarges  which  have  been  preferred 
against  members. 

Section  47  provides,  among  other  things,  that "  unexplained 
absence,  without  leave,  of  any  member  of  the  police  force  for 
five  days,  shall  be  deemed  and  held  to  be  a  resignation  of  such 
member,  and  accepted  as  such."  While  section  55  empowers 
the  board  of  police,  in  its  discretion,  on  conviction  of  a  member 
of  the  force  of  any  legal  offense  or  neglect  of  duty,  *  *  * 
or  absence  without  leave,  to  punish  the  offending  party. 

The  board  of  police,  therefore,  were  invested  with  the 
authority  to  determine  when  absence  without  leave  was 
explained  and  when  not  explained.  They  could  arbitrarily 
accept  as  an  explanation  any  excuse,  however  frivolous,  which 
the  ingenuity  of  favorite  members  of  the  force  might  suggest. 
If  held  to  be  explained,  it  was  still  an  absence  without  leave, 
and  on  conviction  the  offending  party  could  be  punished  by 
reprimand,  forfeiting  pay  for  a  specified  time  or  dismissal 
from  the  force.  The  power  to  determine  which  of  the  methods 
of  punishment  authorized  should  be  inflicted  rested  solely  in 
the  discretion  of  the  board  of  police.  This  discretion  the 
I^islature  subsequently  saw  fit  to  and  did  take  away  from  the 
board  of  police  by  chapter  755  of  the  Laws  of  1873,  entitled 
"  An  act  supplemental  to  the  act  entitled  an  act  to  reorganize 
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the  local  government  of  the  city  of  New  York,  passed  April 
30,  1873."  Section  5  of  that  act  reads  as  follows:  "Any 
member  of  the  police  force  who  shall  be  absent  from  duty 
without  leave  for  the  term  of  five  days  shall,  at  the  expiration 
of  said  five  days,  cease  to  be  a  member  of  the  police  force." 

The  appellant  contends  that,  under  and  by  virtue  of  this 
section  of  the  statute,  the  relator's  title  to  the  office  ceased  on 
the  eighteenth.  He  was  arrested  on  the  thirteenth  day  of 
June,  and  it  not  appearing  that  leave  of  absence  was  granted, 
his  term  of  office  must  be  deemed  to  have  ceased,  as  contended 
for  by  the  appellant,  unless  his  enforced  absence  under  the 
command  of  the  law  shall  be  held  not  to  be  Avithin  the  intend- 
ment of  the  statute.  It  is  both  unreasonable  and  unjust  to 
the  citizen  to  hold  that  in  any  case  he  is  subject  to  a  penalty 
imposed  by  law  for  non-performance  of  a  duty  when  such 
performance,  without  fault  on  his  own  part,  is  prevented  by 
law.  It  is  far  more  agreeable  to  reason  to  construe  such  a 
statute  as  containing  an  implied  undertaking  on  the  part  of  the 
state  that  performance  shall  not  be  hindered  or  prevented  by 
any  legal  authority  within  the  limits  of  the  state,  and,  as  a 
necessary  consequence,  that  when  thus  hindered  and  prevented 
the  statute  shall  not  operate  as  against  the  citizen  or  officer 
thwarted  in  the  attempt  at  performance.  The  principle  which 
justifies  and  demands  such  a  construction  of  this  statute,  as 
will  relieve  tlie  relator  from  the  penalty  of  enforced  non-per- 
formance, by  the  act  of  the  law,  is  sanctioned  by  elementary 
writers  and  in  adjudged  cases.  '*When  performance  of  a 
condition  is  prevented  by  tlie  act  of  God  or  law,  it  is 
excused."  (Coke  on  Litt.  20,  6  a ;  3  Kent's  Com.  471 ;  8  Bing. 
231 ;  Gilbert  on  Covenants,  472  ;  1  Parsons  on  Contracts,  524  ; 
Chitty  on  Contracts,  631.) 

In  the  Peojyle  v.  Barthtt  (3  Hill,  570)  the  defendant  pleaded, 
in  substance,  that  after  entering  into  a  recognizance  for  the 
appearance  of  a  prisoner,  such  prisoner  was  arrested  and  com- 
mitted to  jail  in  another  county,  and  there  kept  in  confinement 
until  convicted  and  sent  to  state  prison.  The  plea  was  held 
to  be  a  good  answer  to  the  action,  the  court,  in  the  opinion. 


1889.]        People  ex  rel.  Nugent  v.  Police.  Comrs.  249 

Opinion  of  the  Court,  per  Parker,  J. 

saying :  "  It  is  a  general  principle  of  law  that  where  the  per- 
formance" of  the  conditions  of  a  bond  or  recognizance  has  been 
rendered  impossible  ^by  the  act  of  God  or  of  the  law,  *  *  * 
the  default  is  excused."  This  case  has  been  cited  with  approval 
in  a  long  line  of  cases  in  the  several  courts  of  this  state. 

In  the  case  of  the  Commonwealth  v.  Terry  (2  Duvall,  383), 
it  was  held  that,  in  a  proceeding  against  the  surety  upon  a 
forfeited  recognizance,  it  was  a  sufficient  defense  that  the 
defendant,  being  a  soldier  in  the  Federal  army,  was  refused  a 
furlough,  and  by  reason  thereof  was  unable  to  appear  in  dis- 
charge of  the  recognizance.  In  the  case  of  the  Commoiv- 
wealth  V.  Webster  (1  Bush.  616),  it  was  held  that  the  defendant, 
having  been  arrested  by  a  provost  marshal  and  taken  from  the 
county  where  the  prosecution  against  him  was  pending,  the  bail 
should  not  be  made  liable  because  he  was  deprived  of  the 
power  to  surrender  the  defendant  by  the  United  States  officer. 
In  Commonwealth  v.  Overly  (80  Ky.  208)  it  was  held  that 
*'  although  the  bail  was  not  deprived  of  his  right  to  surrender 
the  defendant,  by  the  commonwealth,  he  was  effectually 
prevented  exercising  that  right  by  the  United  States 
government,  and,  in  our  opinion,  it  does  not  make  any  dif- 
ference whether  the  non-appearance  of  the  defendant,  in 
compliance  with  the  bail  bond,  be  caused  by  the  common- 
wealth or  the  United  States  government,  for  the  authority  of 
neither  can  be  resisted.  In  People  v.  Cook  (30  How.  Pr.  110) 
the  obligee,  in  a  recognizance,  enlisted  as  a  soldier  under  a 
call  of  the  president  for  troops  and  was  unable  to  appear,  the 
bond  was  declared  forfeited,  and  judgment  recovered  against 
the  surety.  The  judgment  was  reversed,  the  court,  in  the  opin- 
ion, sajring:  "The  officers  of  the  state,  acting  under  its  author- 
ity, are  thus  shown  by  the  answer  to  have  detained  the  princi- 
pal in  the  recognizance  and  prevented  the  performance  of  its 
conditions  by  the  bail."  The  cases  so  far  cited  establish  the 
doctrine  that  the  People  cannot  recover  on  a  bail  bond,  because 
of  a  forfeiture  caused  by  the  act  of  government  or  the  author- 
ity of  law. 
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In  Wolfe  V.  Howes  (20  N.  Y.  197)  *the  question  under  con- 
sideration was,  whether  an  employe  who  had  failed  to  complete 
his  contract  could  recover  on  showing  that  failure  to  perform 
was  not  a  voluntary  act,  and  the  court  said :  "  The  law  gives  a 
reasonable  construction  to  all  contracts.  For  instance,  in  the 
present  case,  did  the  parties  intend  that  the  <!ontract  should  be 
binding  on  the  plaintiff's  testator  in  case  of  unavoidable  sick- 
ness or  death  ?  Or  did  they  intend,  and  is  it  to  be  implied,  that 
each  should  perform  according  to  the  contract,  2>^o  volentef^^ 

In  Cohen  v.  ^ew  York  Mutv^al  Life  Insurance  Company 
(50  N.  Y.  610),  plaintiff,  by  the  occurrence  of  war  between 
the  states,  was  prevented  from  transmitting  money  for  the 
payment  of  premiums  due  upon  a  policy  of  life  insurance. 
At  the  close  of  the  war  she  tendered  the  amount  due  for  pre- 
miums, with  the  interest  thereon,  which  the  defendant  refused 
to  receive,  claiming  that  the  policies  had  become  forfeited  by 
non-payment.  The  court  held  that  the  contract  was  not  dis- 
solved, but  suspended  by  the  war,  and,  in  the  opinion,  sayi : 
"  There  is  a  manifest  distinction  between  mere  impediments 
and  difficulties  in  the  way  of  the  performance  of  a  condition 
and  an  impossibility  created  by  law  or  the  act  of  the  govern- 
ment." ( Wood  V.  Edwards^  19  Johns.  205  ;  People  v.  Bart- 
lett,  3  HUl,  570;  Wo^fe  v.  Howes^  20  K  Y.  197.) 

The  cases  referred  to  establish  the  principle  that,  in  matters 
of  contract,  a  party  may  be  relieved  from  the  consequences  of 
the  obligation  to  perform  when  performance  is  prevented  by 
the  act  of  God,  or  the  exercise  of  a  superior  power  residing 
within  the  sovereignty  of  the  state.  The  same  principle  has 
been  held  to  relieve  a  party  from  the  obligation  imposed  by 
statute. 

In  Wilchens  v.  WilUt  (1  Keyes,  521),  a  person  admitted  to 
the  liberties  of  the  jail  was  taken,  by  a  warrant  of  the  speaker 
of  the  house  of  representatives,  without  the  state  to  show  cause 
why  he  should  not  be  punished  for  contempt.  The  judgment- 
creditor  brought  an  action  against  the  sheriff  for  an  escape.  The 
statute  (2  R.S.  437,  §36)  provided  "that  if  any  prisoner  *  *  * 
shall  go,  or  be  at  large  without  the  boundaries  of  the  Uberties 
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of  such  jail,  without  the  assent  of  the  party  at  whose  suit  such 
prisoner  was  committed,  the  same  shall  be  an  escape  of  such 
.prisoner,  and  the  sheriff  shall  be  answerable,  therefore,  for 
such  debt,"  etc.  In  tliat  case,  as  in  this,  the  statute  contained, 
in  terms,  no  exception  whatever.  The  statute  under  con- 
sideration provides  that  absence  "  from  duty  without  leave  for 
five  days  "  forfeits  the  office.  In  the  case  cited,  the  statute 
provided  that  going  or  being  at  large  without  the  boundariea 
of  the  liberties  of  the  jail  "  shall  be  deemed  an  escape,"  and 
the  sheriff  shall  be  liable,  and  the  court  held  that  it  was  not 
an  escape,  because,  while  he  was  actually  without  the  jail 
Uberties,  he  was  so  without  by  authority  of  law. 

Upon  the  same  principle  it  has  been  determined  that  taking 
a  prisoner  away  from  tile  jail  liberties  on  a  habeas  corpus  ad 
testijicanduni  does  not  constitute  an  escape.  {Ncble  v.  Smithy 
5  Johns.  357;  Hasaam  v.  Griffin^  18  Johns.  48;  Wattles  v. 
Marsh,  5  CoWen,  176;  Martin  v.  Wood,  7  Wend.  132.) 
The  relator  was  arrested  by  his  superior  officer  upon  a  charge 
which  the  courts  have  determined  to  be  unfounded,  and  thus 
precluded  from  discharging  the  duty  which  his  office  devolved 
upon  him,  and  it  would  be  a  perversion  of  justice  if  the 
wrongful  act  of  his  superior  officer  should  result  in  the 
forfeiture  of  his  office. 

We  think  that  the  principle  deducible  from  the  cases  cited 
demands  the  holding  that  the  unjustifiable  arrest  and  deten- 
tion of  the  relator  (for  unjustifiable  such  detention  must  be 
held  to  be  upon  the  verdict  of  the  jury),  did  not  operate  to 
divest  him  of  his  title  to  the  office  of  patrolman.  That  his 
absence  was  in  obedience  to  the  command  of  the  law,  and  not, 
therefore,  within  the  intendment  of  the  statute.  It  follows  that 
the  relator  was  entitled  to  his  salary  for  the  period  claimed, 
and  the  defendant  having  refused  to  pay,  mandamus  was  the 
proper  ren^edy.  The  trial  court  erred  in  granting  a  money 
judgment  against  the  defendant,  and  so  much  of  the  order  of 
the  General  Term  as  affirms  such  judgment  «hould  be  reversed. 
The  order  of  the  General  Term  and  the  writ  of  mandamus 
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issued  thereon  should  be  further  modified  by  striking  out  the 
allowance  for  costs  of  the  appeal  to  the  General  Term. 

As  thus  modified,  the  order  of  the  General  Term  should  be 
aflBrmed,  without  costs  of  this  appeal. 

Bkown,  J.  (dissenting).  I  dissent  from  the  conclusion  of  the 
oourt  in  this  case.  The  defense  to  the  relator's  claim  for  salary 
is  that,  by  reason  of  absence  from  duty  without  leave  for  the 
term  of  five  days,  he  had,  from  the  nineteenth  day  of  June, 
ijeased  to  be  a  member  of  the  police  force  of  the  city. 

The  section  of  the  statute  upon  which  this  defense  rests  is 
as  follows  :  "  Any  member  of  the  police  force  who  shall  be 
absent  from  duty  without  leave  for  the  term  of  five  days,  shall, 
at  the  expiration  of  said  five  days,  cease  to  be  a  member  of  the 
police  force."  This  provision  is  contained  in  chapter  755,  Laws 
of  1873,  section  5,  which  is  entitled  "  An  act  supplemental  to 
the  act  entitled  '  An  act  to  reorganize  the  local  government 
of  the  city  of  ISTew  York,'  passed  April  30, 1873."  This  statute 
relates  wholly  to  the  police  force  of  the  city,  and  is  supple- 
mental to  article  7  of  chapter  335  of  the  Laws  of  1873.  Arti- 
cle 7  relates  generally  to  the  organization  and  discipline  of  the 
police  force,  and,  among  other  things,  provides  for  a  board 
of  commissioners,  to  be  known  as  police  commissioners,  who 
shall  appoint  the  police  force.  It  then  provides,  section  41, 
"  that  the  government  and  discipline  of  the  police  department 
shall  be  such  as  the  board  may  prescribe,  but  members  of  the 
police  force  shall  be  removable  only  after  written  charges  shall 
have  been  preferred  against  them,  and  after  the  charges  have 
been  publicly  examined  into,  upon  such  reasonable  notice  to 
the  person  charged,  and  in  such  manner  of  examination  as  the 
rules  and  regulations  of  the  board  of  police  may  prescribe." 

Section  47.  "  No  member  of  the  police  force,  under  penalty 
of  forfeiting  the  salary  or  pay  which  may  be  due  to  him,  shall 
withdraw  or  resign,  except  by  permission  of  the  board  of 
police.  TlTiexplained  absence  without  leave  of  any  member 
of  the  police  force  for  five  days  shall  he  deetned  and  held  to  he  a 
resignation  of  such  member  and  accepted  as  suchP 
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Section  55.  "  The  board  of  police  shall  have  power,  in  its. 
discretion,  on  conviction  of  a  member  of  the  force  of  any  legal 
ofEense  or  neglect  of  duty  *  *  *  or  absence  without  leave^ 
*  *  *  to  punish  the  offending  party  by  reprimand,  for- 
feiting pay  for  a  specified  time  *  *  ^  or  dismissal  from 
iheforceP 

Thus  stood  the  law  on  the  subject  under  consideration  from 
April  30,  1873,  until  the  enactment  of  the  supplemental  law 
on  June  thirteenth  of  the  same  year.  Absence  from  duty^ 
toithout  leave,  for  any  period  of  time,  was  an  offense  for  which 
the  offender  might  be  tried,  and  upon  conviction  punished  by 
reprimand,  fine  or  dismissal  from  the  force,  and  unexplained 
absence  without  leave  for  jhe  days,  was  to  be  deemed  a  resig- 
nation and  accepted  as  such.  The  latter  offense  was  made  a 
more  severe  one  than  the  former,  and  was  visited  with  a  more 
severe  penalty. 

Section  5  of  the  supplemental  act  must  be  read  in  connec- 
tion with  these  provisions.  The  several  sections  quoted  are 
in  pari  raateTia,  and  the  legislature  intended  to  supplement 
the  old  law  by  the  new  provision.  But  if  this  provision  is  to 
be  construed  as  relating  to  a  voluntary  absence  only,  and  not 
to  an  involuntary  or  enforced  absence,  it  will  be  found  that 
the  new  provision  is  mere  susplusage  and  adds  nothing  to  the 
old  law.  Clearly,  under  the  first  act,  no  member  of  the  force, 
if  absent  for  a  period  less  than  five  days,  could  be  removed 
except  after  trial  and  judgment  of  the  board,  and  in  case  of 
absence  for  a  period  of  five  days  or  more,  whether  or  not 
such  absence  should  be  deemed  and  held  to  be  a  resignation, 
would  depend  on  the  explanation  of  the  absentee  to  his 
superior  officer.  This  would  involve  examination  and  evi- 
dence, and  the  determination  of  the  fact  as  to  whether  the 
explanation  was  sufficient  and  satisfactory,  and  would,  there- 
fore, necessitate  a  trial  and  judgment. 

It  thus  appears,  I  think,  that  under  the  principle  act  no 
member  of  the  force  could  be  removed  except  after  trial,  and 
this  involved  the  preferment  of  charges  and  reasonable  notice 
thereof  to  the  accused  and  a  public  examination.     If,  now, 
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section  5  of  the  supplemental  act  is  to  be  construed  to  refer 
to  voluntary  absence  only,  what  has.  been  added  to  the  prior 
law  or  of  what  force  is  the  later  enactment  ?  Involuntary 
absence  is  explainable  absence,  but  this  offense  is  covered  by  the 
first  act,  and  those  guilty  of  it  may,  under  its  provision,  be 
removed  from  the  force.  This  construction  must,  therefore, 
be  rejected  as  giving  no  effect  to  the  manifest  intention  of  the 
legislature  to  alter  the  first  law. 

That  the  legislature  intended  to  add  something  to  the  law  is 
obvious,  and  I  think  they  have  expressed  their  intention  so 
•clearly  that  the  meaning  is  plain. 

Under  the  first  act,  as  I  have  shown,  there  would  necessarily 
be  dismissal  by  the  slow  process  of  preferment  of  charges  and 
trial,  but,  intending  to  remove  the  necessity  of  a  trial  and  make 
absence  for  the  period  stated,  itself  work  a  destruction  of 
membership  of  the  force,  it  was  enacted  in  plain  and  unambig- 
uous language  that  a  member  of  the  force  who  should  be 
absent  for  five  days  withoat  leave  "  at  the  expiration  of  said 
Jhe  days  should  cease  to  he  a  member  of  the  police  forced 
No  written  charges  or  trial  or  conviction  by  the  police  board 
is  made  necessary  to  accomplish  that  result,  but  at  the  end  of  the 
fifth  day  of  absence  the  absentee  ceases,  ipsofaMo^  to  be  a  mem- 
ber of  the  force.  Absence  works  its  own  penalty,  and  the  law 
executes  itself.  No  other  construction  will  harmonize  the  two 
acts  and  give  effect  to  all  the  provisions  on  this  subject.  The 
omission  in  the  supplemental  act  of  the  word  "  unescplainedj " 
and  the  provision  that  the  absentee  should  at  the  expiration  of 
five  days  "  cea^e  to  he  a  member  of  theforce^^  in  place  of  that 
contained  in  the  principal  act,  that  absence  shmdd  he  held  to  he 
a  resignation  of  such  absentee^  indicates  clearly  to  my  mind^  the 
intention  of  the  legislature  to  make  "  absence  "  of  itself  work  a 
dissolution  of  membership  in  the  force.  Section  5  of  the 
supplemental  act  is  plainly  a  substitute  for  the  provision  relat- 
ing to  unexplained  absence  in  section  44  of  the  principal  act. 
The  two  provisions  cannot  stand  together  and  the  later  must 
prevail. 

This  view  of  the  law  has  further  confirmation  by  section  273, 
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chapter  410,  Laws  of  1882,  known  as  the  consolidation  act, where 
it  appears  that  the  legislature  have,  to  a  limited  extent,  restored 
tlie  provisions  of  the  first  law  of  1873,  and  provided  that 
^'unexplained absence  *  *  *  for  five  days  shall  be  deemed 
and  held  to  be  a  resignation,  and  the  member  so  absent  shaU 
at  the  expiration  of  said  period  cease  to  be  a  member  of  the 
poUce  force."  Whether  under  this  provision  an  absentee 
would  be  entitled  to  a  trial  or  whether  the  law  executes  itself 
is  not  now  necessary  to  be  determined. 

Public  policy  also  dictates  that  this  construction  should  be 
placed  upon  the  law.  The  police  force  of  the  city  is  a  semi- 
miUtary  organization.  Its  efficiency  can  be  maintained  only 
by  discipline  of  the  strictest  character.  The  numbers  of  the 
force  and  the  power  to  increase  it  is  limited.  It  watches  over 
a  large  territory  and  the  maintenance  of  order  throughout  the 
city  demands  from  each  member  his  presence  at  his  post. 
Absence  from  duty  without  leave  would  be  an  offense  which, 
more  than  all  others,  would  impair  its  eflSciency.  Mindful, 
doubtless,  of  the  necessity  of  strict  discipline  among  its 
members,  the  legislature  has  seen  fit  to  prescribe  that  absence 
for  a  given  period  without  leave  shall  forfeit  the  absentee's 
position  on  the  force.  This  rule  is  the  law  of  the  police 
officer's  being,  under  which  he  enlists.  The  state  has  said  to 
him,  in  substance,  if  you  are  absent  from  your  post  at  any 
time  for  five  days,  you  cease  to  be  an  officer  at  the  expiration 
of  that  period.  Ko  matter  what  reason  may  exist,  the  fact  of 
absence  removes  you  from  the  force.  And  is  not  this  rule, 
in  view  of  the  constant  vigilance  necessary  to  protect  the 
property  and  inhabitants  of  the  chief  city  of  the  nation,  a 
reasonable  and  proper  one  ?  Suppose  sickness  should  break 
out  among  the  officers  of  the  force  disabling  many  from  the 
performance  of  their  duty,  and  some  emergency  should  arise 
requiring  the  service  of  all  the  members  of  the  force,  would 
not  the  police  commissioners  have  the  right  to  say  to  the  sick, 
we  will  not  give  you  leave  of  absence,  the  pubHc  interests  will 
not  permit,  we  must  have  your  service  or  fill  your  place  with 
others  ?    I  think  such  power  should  exist.     In  other  words, 
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that  the  police  board  should  have  power  at  any  moment  to 
increase  the  force  to  the  limit  allowed  by  law,  but  under  any 
other  construction  of  the  statute  under  consideration  many 
officers  might  be  absent  from  duty,  from  causes  over  wliich 
they  had  no  control,  and  the  city  be  compelled  to  do  without 
their  service  and  the  police  board  be  powerless  to  supply  their 
places. 

The  board,  under  section  3,  chapter  755,  Laws  of  1873,  have 
power,  by  a  unanimous  vote,  to  restore  a  member  who  has  been 
dismissed  from  the  force,  and  under  this  provision  no  sub- 
stantial hardship  can  befallany  member  under  the  construction 
I  have  given  the  law. 

I  think  the  judgment  should  be  reversed,  and  the  proceed- 
ings dismissed,  with  costs. 

Potter,  Bradley  and  Vann,  J  J.,  concur  with  Parker,  J. ; 
FoLi^TT,  Ch.  J.,  and  Haight,  J.,  concur  with  Brown,  J., 
dissenting. 

Order  modified  as  directed  in  the  prevailing  opinion,  and 
affirmed  as  modified. 


Henry  Pearce  et  al..  Respondents,  v.  Mary  E.  Moobe, 

Appellant. 

Plaintiffs,  for  several  years  prior  to  1869,  had  occupied  certain  real  estate 
as  lessees  imder  P;  in  that  year  they  acquired  P/s  title.  P.  claimed 
under  two  deeds  from  the  comptroller  of  the  state,  dated  February  14, 
1862,  and  December  12, 1868,  given  upon  sales  of  the  land  for  taxes,  and 
which  purported  to  convey  an  absolute  estate  in  fee  simple.  Plaintiffs 
continued  in  possession  of  this  land  imtil  the  commencement  of  this  action 
in  1883,  which  was  brought  to  compel  the  determination  of  a  daim 
made  by  defendant  to  said  real  estate  adverse  to  plaintiff's  title.  The 
answer  denied  plaintiffs'  title  and  possession  and  alleged  title  in  defend- 
ant. Defendant  claimed  under  a  deed  to  him,  dated  October  27,  1881, 
executed  by  one  8.,  whose  grantor  C.  held  title  to  the  property  from 
Kovember  14,  1854.  Eeld,  that,  as  at  the  time  of  the  execution  of  the 
deed  to  defendant  the  land  was  in  the  possession  of  a  person  claiming 
under  a  title  adverse  to  defendant's,  his  deed  was  void  (1  R.  S.  782,  §  147), 
and,  as  against  him,  plaintiff  was  entitled  to  possession  without  regard 
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to  the  question  as  to  the  validity  of  the  comptroller's  deeds;  that  if  there 
were  such  defects  in  the  proceedings  to  sell  the  land  for  taxes  as  to  render 
those  deeds  void,  the  title  to  the  land  was  still  in  C,  defendant's  remote 
grantor,  and  upon  that  title  must  be  founded  all  proceedings  to  recover 
possession  from  the  plaintiffs. 
Chamb&riain  v.  Taylor  (93  N.  Y.  848)  distinguished. 

(SubmiUed  April  15,  1880;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  Buffalo,  made  April  20,  1886,  which 
aflirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict  directed  by  the  court,  and  which  affirmed  an  order 
denying  a  motion  for  a  new  trial 

The  nature  of  the  action  and  the  facts  are  siifficiently  stated 
in  the  opinion. 

Adelbert  Moot  for  appellant.  Plaintiffs  had  no  title,  while 
defendant  had  title,  and,  therefore,  the  direction  of  the 
verdict  in  plaintiffs'  favor  was  error.  {Becker  v.  Holdridge^ 
47  How.  Pr.  429,  430 ;  Hand  v.  BalUu,  12  K  Y.  541,  551 ; 
Chamberlain  v.  Taylor^  26  Hun,  601.)  As  defendant  could 
successfully  maintain  ejectment  against  plaintiffs,  by  bringing 
such  an  action  in  the  name  of  defendant's  grantors  (under 
section  1501  of  the  Code  of  Civil  Procedure),  defendant  does 
not  unjustly  claim  title  in  this  action,  and  the  court  erred  in 
directing  a  verdict  against  defendant,  and  a  new  trial  should 
be  granted.  {Chamberlain  y.  Taylor^  92  N.  Y.  348;  Code 
Civ.  Pro.  §§  1642,  1644;  Ford  v.  Belmont,  36  K  Y.  Supr. 
Ct  135 ;  Sharp  v.  1^^,  4  Hill,  76 ;  Jackson  v.  Eatey, 
7  Wend.  148;  Marshall  v.  Powell,  6  Wheat.  119  ;  Brennen 
v.  Eastman,  50  Barb.  639;  IToyt  v.  J)illon,  19  id.  649; 
Tko)npson  v.  Bumhams,  61  N.  Y.  65 ;  llilton  v.  Bender, 
69  id.  75;  Cooley  on  Taxation,  324;  Burroughs  on  Taxation, 
332,  §  119;  Whitn^  v.  Thomas,  23  K  Y.  281 ;  iT.  Y,  dk 
77.  R.  R.  Co.  V.  Lyon,  16  Barb.  651 .)  Plaintiffs'  title  is  so  void 
that  an  action  to  cancel  it  as  a  cloud  on  title  could  not  be 
maintained  if  the  defects  set  forth  appeared  by  record. 
{Siuartv.  Palmer,  74  N.  Y.  183 ;  Wells  v.  Buffalo,  80  id.  253.) 
SicKELs— Vol.  LXIX.    33 
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J.  A.  Ronmjne  for  respondents.     The  language  and  mean- 
ing of  the  Code  are  not  to  determine  plaintiffs'  title,  but  the 
defendant's  claim  ;  and  the  defendant,  who  would  change  the 
possession,  must  make  out  a  title,  upon  the  strength  of  which 
she  must  recover,  if  at  all.     (Code  Civ.  Pro.  §  1638 ;  Bar- 
nard  v.  SimmSj  42  Barb.  304 ;  Ilager  v.  Hager,  38  id.  96 ; 
Tyler  on  Eject.  72,  725.)     As  to  title  defendant  is  the  actor ; 
she  must  show  that  her  title  is  one  of  the  three  named  in  the 
Code,  and  that  it  is  better  tlian  that  of  the  plaintiffs.     {Bar- 
nard v.  SimmSy  42  Barb.  304.)    The  conveyances  to  plaintiffs' 
grantors,  executed   by  the   comptroller,   were    presumptive 
evidence  that  the  sale  and  all  proceedings  prior  thereto,  from 
and   including  the  assessment   of  the  land  and  all  notices 
required  by  law  to  be  given  previous  to  the  expiration  of  the 
two  years  allowed  to  redeem,  were  regular,  etc.      (2  R.  S. 
[7th  ed.]  1028,  §  65 ;  Finlay  v.  Cook,  54  Barb.  30 ;  Colman 
v.  Shuttuck,  62  N.  Y.  351 ;   Hand  v.  BaUou,  12  id.  541.) 
If    either    of    the    tax    titles    of    the    plaintiffs'     grantor, 
Augustus  Paul,  were  defective  on  account  of  informality  in 
any  of  the  proceedings  prior  or  subsequent  to  the  tax  sales, 
such  defect  was  cured  by  twenty  years'  adverse  possession 
under  claim  of  title  in  fee  by  Augustus  Paul  and  his  grantees, 
the  plaintiffs.      {Firday  v.   Cook^  64   Barb.  11 ;   Sands  v. 
Hughes,  53  K  Y.  287.) 

Brown,  J.  This  action  was  brought  to  compel  the  determ- 
ination of  a  claim  made  by  the  defendant  to  real  estate  in  the 
city  of  Buffalo  which  was  adverse  to  the  title  of  the  plaintiff. 

The  complaint  contains  aj^propriate  allegations  to  bring  the 
case  within  the  provisions  of  the  Code  of  Civil  Procedure  on 
this  subject.  It  alleged  seizen  in  the  plaintiff  and  actual  pos- 
session of  the  property  in  question  for  upwards  of  three  years 
next  previous  to  the  commencement  of  the  action.  (Code, 
§§  1638,  1639.)  The  answer  denied  the  plaintiffs'  title  and 
possession,  and  alleged  title  in  the  defendant.  There  is  no 
dispute  upon  the  facts  developed  on  the  trial. 

It  appeared  that  the  plaintiffs  had  been  in  possession  of  the 
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land  since  January,  1869.  In  that  month  they  took  from 
Augustus  Paul  a  quitKslaim  deed  for  the  property.  Paul 
claimed  title  under  two  deeds  from  the  comptroller  of  the 
state,  dated,  respectively,  February  14, 1862,  and  December  12, 
1868,  given  upon  sales  of  the  land  for  taxes,  and  which  j)ur- 
ported  to  convey  an  absolute  estate  in  fee  simple  to  the  land. 
(1  R.  S.  [6th  ed.]  pt.  1,  chap.  13,  §  99.)  Under  these  deeds 
plaintiffs  had  continued  in  possession  until  the  commencement 
of  the  action.  The  defendant  traced  a  perfect  paper  title  to 
the  land  back  to  the  people  of  the  state.  The  deed  to  herself, , 
however,  bore  date  October  27,  1881,  and,  presumably,  was 
delivered  on  that  day,  and  was  executed  by  one  Hiram  Sher- 
wood. Sherwood's  grantor  was  Nathaniel  Case,  who  appears 
to  have  held  the  title  to  the  property  from  November  14, 1854. 
At  the  close  of  the  evidence  the  court  directed  a  verdict  for  the 
plaintiffs,  and  judgment  having  been  entered  and  affirmed  by 
the  Greneral  Term,  the  defendant  has  appealed  to  this  court. 

The  deed  to  the  defendant  was  void.  The  statute  provides 
tliat  "  every  grant  of  land  shall  be  absolutely  void  if,  at  the 
time  of  the  delivery  thereof,  such  lands  shall  be  in  the  actual 
possession  of  a  person  claiming  under  a  title  adverse  to  that  of 
the  grantor."     (1  R.  S.  [2d  ed.]  732,  §  147.) 

There  was  no  dispute  as  to  plaintiffs'  possession  of  the 
land.  They  had  occupied  it  as  lessees  under  Paul  for  several 
years  prior  to  1869,  and  in  that  year  they  acquired  Paul's 
title,  and  under  that  title  they  claimed  to  be  the  o\vners,  and 
there  was  no  claim  made  on  the  trial,  as  there  could  be  none, 
that  such  title  was  not  adverse  to  the  title  of  Case  and  Sher- 
wood, who  were  defendant's  grantors.  It  was  wholly  iiiimar 
teriaL  therefore,  whether  the  comptroller's  deeds  to  Paul  were 
valid  or  void.  As  against  the  defendant  the  plaintiffs  were 
entitled  to  the  possession  of  the  land,  and  as  against  plaintiffs' 
defendant's  deed  was  void  and  the  proof  failed  to  establish  a 
title  m  her. 

There  is  nothing  in  the  case  of  CJiamherlaiii  v.  Taylor  (92 
N.  T.  348),  cited  by  defendant,  to  support  her  contention  that 
she  established  a  title  to  the  property.     That  was  an  action  of 
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ejectment  brought  by  the  plaintiffs  for  the  benefit  of  their 
grantee.  Such  an  action  is  maintained,  not  on  the  grantee's 
title,  for  he  has  none,  but  proceeds  on  the  theory  that  the  deed 
to  the  grantee  is  void,  and  the  grantor's  title  is  neither  extin- 
guished or  transferred,  but  remains  valid  and  effectual.  As 
was  pointed  out  in  that  case,  the  action  is  not  founded  upon  tlie 
illegal  deeds,  but  in  disaffirmance  of  it. 

In  Livingston  v.  Proseus  (2  Hill,  528),  the  rule  applicable 
to  deeds  of  this  character  is  stated  as  follows :  "  As  against  the 
person  holding  adversely  the  deed  is  utterly  void,  a  mere  nullity. 
There  was  an  attempt  to  convey,  but  the  parties  failed  to 
accomplisli  the  object.  The  title  still  remains  in  the  original 
proprietor,  and  he  must  sue  to  recover  the  land."  The  defend- 
ant's deed  was  absolutely  void,  and  if,  as  it  is  claimed,  there 
were  such  defects  in  the  proceedings  to  sell  the  land  for  taxes 
as  to  render  void  the  comptroller's  deed  to  Paul,  the  title  to 
the  land  was  still  in  the  defendant's  remote  grantor,  and  upon 
that  title  must  be  founded  all  proceedings  to  recover  pos- 
session of  the  land  from  the  plaintiffs. 

The  judgment  was  right  and  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Febgus    Dodds,   Appellant,  v.  Mabta   Smfth   Hakes, 
Respondent. 

The  power  of  arbitrators  is  confined  strictly  to  the  matters  submitted  to 
them,  and  if  they  exceed  that  limit,  the  award  will,  in  general,  be  void. 

It  may  be  shown  "^y  oral  evidence,  in  defense  against  or  avoidance  of 
an  award,  that  the  arbitrators  acted  in  excess  of  their  jurisdiction. 

Defendant  leased  to  plaintiff  a  store,  but  was  imable  to  give  pos- 
session. Plaintiff  claimed  damages,  and  it  was  submitted  to  arbitrators 
to  determine  "what  the  damages  should  be."  In  an  action  upon  the 
award  it  appeared  the  arbitrators  allowed  a  gross  sum,  basing  their  award 
upon  the  value  of  the  lease  and  the  fact  that  plaintiff  had  been  thrown  out 
of  business.  Held,  that  the  submission  did  not  authorize  any  allowance 
for  the  loss  of  business  plaintiff  might  have  sustained  from  being  deprived 
of  the  opportunity  to  occupy  the  store;  and  that,  as  the  void  part  of  the 
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award  could  not  be  separated  from  that  which  was  within  the  jurisdic- 
tion of  the  arbitrators,  the  whole  was  void. 
Where  damages  are  claimed  solely  because  of  the  failure  of  a  lessor  to  give 
the  lessee  possession  of  the  demised  premises,  its  measure  is  the  excess 
of  the  rental  value  over  the  rent  reserved  in  the  lease. 

(Argued  April  19, 1889;  decided  May  3,  1889.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  June  30, 1886,  which  affirmed  a  judgment  of  the  County 
Court  of  Rensselaer  county,  entered  upon  an  order  nonsuiting 
plaintifE  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Jajnes  K  Freiot  for  appellant.  Where  award  and  sub- 
mis^on  are  unambiguous  you  cannot  go  behind  the  face  of 
the  submission  or  award  to  attack  it  {Cobb  v.  D.  Mfg.  Co., 
108  N.  Y.  468 ;  Doke  v.  James,  4  id.  568.)  Damages  from 
breaking  up  Dodds'  business  and  losing  a  good  place  for 
his  business,  were  properly  not  allowed.  (In  re  Badger, 
2  B.  <fe  Aid.  691 ;  Emmett  v.  Hoyt,  17  Wend.  410;  Cobb  v. 
i>.  Mfg.  Co.,  108  N.  Y.  463,  467.)  The  arbitrators  were 
selected  as  plumbers  (as  experts)  to  determine  upon  this  very 
question  of  special  damage  and  to  do  so  by  their  special 
knowledge.  {^Hherly  v.  Mathews,  10  Daly,  153  ;  91  K  Y. 
648;  CobhY.D.  Mfg.  Co.,  108  id.  463;  Smith  v.  Cutler, 
10  Wend.  569 ;  FicUer  v.  Cooper,  19  id.  285  ;  Owen  v.  Boe-- 
rum,  23  Barb.  187,  196 ;  Locke  v.  Tilley,  14  Hun,  139,  142.) 
No  evidence  of  mistakes  of  fact  or  law  can  be  given  to  inval- 
idate award  of  arbitrators.  (Morse  on  Arbitrations,  214-222 ; 
Russell  on  Arbitrations  [3d  ed.]  111-113;  De  Qaetro  v. 
Brett,  56  How.  Pr.  48tt,  487,  488 ;  M.  R.  Coal  Co.  v.  Coal 
Co.  of  Onondaga,  58  K  Y.  667;  FudicJcar  v.  G.  M.  Z.  Ins. 
Co.,  62  id.  392, 399, 400, 40 1 .)  The  informalities  in  the  award 
do  not  invalidate  it.  {French  v.  New,  20  Barb.  481  ;  Ott  v. 
Schroeppd,  5  N.  Y.  482,  485  ;  Piatt  v.  Smith,  14  Johns.  368 ; 
Jones  V.  Cuyler,  16  Barb.  576,  579,  580 ;  Perkins  v.  Oiles, 
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50  N.  Y.  228,  236 ;  Curtis  v.  Gokey,  68  id.  300,  305 ;  Code 
Civ.  Pro.  §  2365  ;  Diedrich  v.  Richley,  2  Hill,  271 ;  Vosburgh 
V.  Teator^  32  N.  Y.  561 ;  BuUc/n  v.  Lohnes,  29  id.  291 ; 
Cutter  V.  Cutte}\  16  J.  &  S.  470 ;  Browni7ig  v.  Wheels,  24 
Wend.  258 ;  KeUey  v.  Da^^^ow^  22  Hun,  126 ;  Wiberly  v. 
Mathews,  91  N.  Y.  648.) 

Willia7n  J.  Roche  ior  respondent.  If  the  plaintiff  had 
sought  to  recover  upon  the  first  count  of  the  complaint,  tlie 
measure  of  damages  would  be  the  difference  between  the  rent 
which  he  agreed  to  pay  and  the  actual  yearly  rental  value  of 
the  premises.  (McAdam  on  Landlord  and  Tenant,  143, 144, 
145 ;  Ti^U  V.  Orangery  8  N.  Y.  115 ;  Deam,  v.  Boeder, 
1  Hilt.  420;  Coleman  v.  King,  19  Week.  Dig.  651; 
LarJcin  v.  Misland,  100  N.  Y.  212.)  Nor  could  the  plaintiff 
recover  anything  for  profits  which  he  might  have  made  in 
business,  if  he  had  obtained  possession  of  the  premises. 
{Giles  V.  G^TooUy  4  Barb.  261.)  An  award  which  is  not 
within  the  terms  or  the  substance  of  submission  to  the 
arbitratore  is  utterly  void.  The  arbitrators  are  not  the  exclusive 
judges  of  their  own  powers.  {Borrows  v.  Milhank,  5  Abb. 
Pr.  28;  Iliscock  v.  Harris,  74  N.  Y.  108;  PeopU  ex  reL 
Wasson  v.  Schuyler,  69  id.  242,  247 ;  Halstead  v.  Seaman, 
82  id.  27,  31 ;  Briggs  v.  Smith,  20  Barb.  409 ;  4  Denio,  144.) 
In  case  Dodds  had  come  into  court  to  recover  damages  because 
of  the  defendant's  failure  to  put  him  in  possession,  his  recovery 
would  be  limited  to  the  sum  which  he  could  prove  the  store 
to  be  worth  over  and  alx)ve  the  rent  reserved.  This  fair,  legal 
measure  of  damage  was  the  only  one  which  Mrs.  Hakes  could 
suppose  under  the  submission,  would  be  regarded  by  the 
arbitrators.  {Fudickar  v.  G.  M,  L.  Ins.  Co.,  62  N.  Y.  392, 
401 ;  B.  W.  P.  Co.  V.  Gray,  6  Mete.  168;  Kent  v.  Eatob, 
3  East,  18 ;  In  re  D.  V.  R.  Co.,  6  L.  E.  429.)  If  the  arbitra- 
tors  considered  matters  which  were  not  in  fact  submitted  to 
them,  their  award  is  void,  and  the  invalidity  extends  to  the 
entire  award,  it  being  impossible  to  separate  the  element  of 
damages  alleged  to  have  been  sustained  by  reason  of  Dodds 
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being  thrown  out  of  business,  from  the  other  element  of  dam- 
ages, namely,  the  difference  in  the  rental  value  of  the  prop- 
erty and  the  rent  reserved.  {Brown  v.  JIankeraon,  3  Cow.  70 ; 
Morse  on  Arbitration  and  Award,  178,  181.) 

Brown,  o-.  This  appeal  brings  up  for  review  the  decision  of 
the  county  judge  of  Rensselaer  county,  which  dismissed  the 
plaintiff's  complaint  and  gave  judgment  for  the  defendant. 
The  action  was  upon  an  award  made  by  arbitrators  under  a 
parol  submission  of  certain  differences  between  the  parties. 
It  appeared  that  the  defendant,  in  February,  1884,  had  leased 
to  the  plaintiff  a  certain  store  in  the  city  of  Troy  for  the  term 
of  one  year  beginning  May  1,  1884.  Defendant  was  unable 
to  put  plaintiff  in  possession  of  the  store  and  a  claim  for 
damages  being  made,  it  was  submitted  to  the  arbitrators  to 
decide,  who  made  an  award  to  the  plaintiff  of  $1,000.  The 
complaint  appears  to  have  been  dismissed  upon  the  ground 
that  the  arbitrators  in  making  their  decision  cxijeeded  the 
authority  conferred  upon  them  by  the  submission,  and  that 
their  award  was,  therefore,  void.      • 

Upon  the  trial,  the  plaintiff  called  the  arbitrators  as  wit- 
nesses to  prove  the  agreement  to  arbitrate  and  also  to  prove 
the  award.  Each  upon  cross-examination  was  asked  what  the 
basis' of  their  award  was,  and  how  it  was  made  up.  The 
answers  to  this  question  were  allowed  over  the  plaintiff's 
objection,  and  the  exception  taken  to  this  ruling  of  the  court 
presents  one  of  the  grounds  upon  which  the  appellant  asks  a 
reversal  of  the  judgment  The  evidence  objected  to  was 
admissible.  It  may  always  be  shown  by  parol  evidence,  in 
defense  or  avoidance  of  an  award,  that  the  arbitrators  acted  in 
excess  of  their  jurisdiction.  {Briggs  v.  Smithy  20  Barb.  409  ; 
BxiUer  V.  Mayor^  etc.^  7  Hill,  329 ;  People  v.  Schuyler^  69 
K  Y.  247 ;  Morse  on  Arbitration  and  Award,  213,  214.) 

The  purpose  of  such  evidence  is  not  to  vary  the  terms  of  the 
award,  but  to  show  that  the  arbitrators  did  award  on  matters 
not  submitted  to  them.  The  law  is  well  settled  that  the  power 
of  arbitrators  is  confined  strictly  to  the  matters   submitted 
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to  them,  and  if  tliey  exceed  that  limit  their  award  will,  in 
general,  be  void. 

They  cannot  decide  upon  their  own  jurisdiction,  nor  take 
upon  themselves  authority  by  deciding  that  they  have  it,  but 
must,  in  fact,  have  it  under  the  agreement  of  the  parties  whose 
differences  are  submitted  to  them,  before  their  award  can  have 
any  validity,  and  the  fact  of  jurisdiction,  when  their  decision 
is  challenged,  is  sdways  open  to  inquiry.  {Jackson  v.  Ambler , 
14:  J.  E.  96  ;  Ealatead  v.  Seaman^  82  N.  Y.  27 ;  Brigga  v. 
Smithy  supra.) 

In  motions  to  set  aside  awards  under  the  statute  of  this  state, 
courts  are  not  confined  to  an  examination  of  the  submission 
and  award,  but  may  receive  affidavits  as  to  what  took  place  at 
the  hearing  to  show  that  the  arbitrators  exceeded  their  powers. 
{Matter  of  WiUiamSy  4  Denio,  194.)  Under  these  authorities 
evidence  was  admissible  to  show  that  the  award  was  in  excess 
of  the  jurisdiction  of  the  arbitrators. 

We  must  now  look  into  the  evidence  to  determine  whether  the 
decision  was  confined  to  the  mattera  submitted  to  them.     The 
plaintiff   and   defendant  and  both    arbitrators  were  sworn 
as  witnesses  on  this  question,  and  there  was,  substantially, 
no  difference  between   them  as  to  the  terms  of  the   sub- 
mission.    The  contract  and  its  breach  were  admitted,   and 
the  question  in  dispute,  and  which  was  submitted  to   the 
arbitrators,    was    "what    the    damages    should    be."     The 
defendant  claimed  also  that  "  the  good  will  of  the  business  " 
should  be  considered.     This  expression  referred  to  the  value 
of  the  store  as  a  stand  for  a  plmnber's  business,  it  having  been 
occupied  for  such  purposes  for  several  years  prior  to  the  lease  to 
the  plaintiff.    It  did  not  enlarge  the  authority  of  the  arbi- 
trators, as  it  was  but  an  element  in  the  value  of  the  lease.     The 
arbitrators  testified  that  their  award  was  based  upon  the  value 
of  the  leage  and  the  fact  tliat  Mr.  Dodds  had  been  thrown 
out  of  business,  and  the  trial  court  held,  and  the  respondent 
now  claims,  that  the  latter   element  was  one  not  included 
in  the  submission  and  that  its  allowance  vitiated  the  award. 

As  I  have  already  pointed  out,  the  matters  submitted  related 
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wholly  to  damages  growing  out  of  the  failure  to  give  plaintiff 
possession  of  the  leased  property^  and  we  think  this  did  not 
include  any  allowance  for  the  destruction  of  plaintiff's  business. 
There  was  nothing  said  upon  that  subject  in  the  submission 
to  the  arbitrators,  and  no  such  claim  appears  to  have  been 
made  by  the  plaintiff  in  any  of  the  conversations  with  the 
defendant  prior  to  the  agreement  to  arbitrate.  An  arbitration, 
like  all  other  agreements,  must  be  construed  and  interpreted 
with  reference  to  the  intent  of  the  parties,  so  far  as  such 
intent  is  consistent  with  the  language  of  the  contract. 

The  term  damages  is  one  of  very  broad  meaning,  but, 
applied  to  contracts,  it  is  limited  to  such  as  may  be  supposed 
to  have  entered  into  the  contemplation  of  the  parties,  and 
flow  naturally  from  the  violation  of  the  agreement,  and  are 
certain  in  their  nature,  having  respect  to  the  cause  from 
which  they  proceed ;  and  speculative  profits  and  accidental 
and  consequential  losses  are  not  recoverable.  {Casaidy  v. 
Ze  Fevre,  45  N.  Y.  562 ;  Hamilton  v.  McPherson,  28  id. 
72.)  We  think  the  loss  of  business  which  plaintiff  might 
have  sustained  from  being  deprived  of  the  opportunity  to 
occupy  the  store  in  question  was  not  within  the  terms  of  the 
submission.  The  rule  in  all  cases  when  damages  are  claimed 
solely  from  the  failure  of  the  lessor  to  give  the  lessee  posses- 
sion of  the  leased  property  is  well  settled,  and  limits  the 
plaintiff's  recovery  to  an  amount  represented  by  the  excess  of 
the  actual  rental  value  over  the  rent  reserved  in  the  lease. 
{Trull  Y.  ChrangeTy  8  N.  Y.  115;  Pwnvpelly  v.  Phelps^  40 
id.  60.)  In  the  use  of  the  term  ''  damages,"  therefore,  in  the 
submission  as  applied  to  the  contract  in  question,  we  tliink 
the  parties  must  be  deemed  to  have  intended  that  rule  or 
measure  of  recovery  which  the  law  applies  in  analogous 
cases.  The  decision,  included  matters  not  submitted  to  the 
arbitrators  and  the  whole  award  was  void.  If  the  part  of  an 
award  which  is  void  cannot  be  separated  from  that  which  is 
within  the  jurisdiction  of  the  arbitrators,  the  whole  is  void. 
{Brown  v.  IlanJcerson^  3  Cow.  70 ;  Morse  on  Arbitration 
SicKELs— Vol.  LXIX.    34 
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and  Award,  178-181.)  In  this  case  the  award  was  of  one 
sum  of  $1,000,  and  it  is  impossible  to  separate  that  which  is 
good  from  that  which  is  bad. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  except  Parker,  J.,  not  sitting,  and  Bradley,  J., 
not  voting. 

Judgment  affirmed. 


Frederick   A.    Schroeder    et  al..    Appellants,   v,   Daniel 
Frey   et  al..   Respondents. 

This  action  was  brought  to  recover  for  goods  sold.  At  the  time  of  its 
commencement  proceedings  in  bankruptcy  were  pending  against  the 
defendants.  An  order  of  arrest  was  issued  in  the  action  on  the  ground 
of  false  representations  inducing  the  sale.  After  an  injunction  had  been 
obtained  in  the  bankruptcy  court  to  restrain  proceedings  to  collect  the 
debt  one  of  the  defendants  was  arrested  under  the  order.  Thereupon 
defendants  instituted  proceedings  to  punish  plaintiffs,  their  attorneys,  etc., 
for  contempt.  Pending  these  proceedings  plaintiffs  signed  a  stipulation 
whereby  they  agreed  that  the  order  of  arrest  should  be  vacated,  and  that 
no  additional  or  further  arrests  should  be  made  in  the  action,  "or  any 
action  to  collect  the  debt,  except  in  bankruptcy,  on  their  part,  in  respect 
to  or  upon  the  claim  or  debt,  for  the  recovery  of  which  the  action  "  was 
brought,  and  that  either  party  might  enter  an  order  ex  parte  to  that 
effect.  The  defendants  having  been  adjudicated  bankrupts,  set  up  their 
discharge  in  bar.  Plaintiffs,  on  the  trial,  offered  evidence  tending  to 
prove  that  the  debt  in  suit  was  fraudulently  contracted.  Defendants 
objected,  producing  the  stipulation  in  support  of  their  objection,  and 
claiming  that  under  it  plaintiff's  proceedings  were  limited  to  the  bank- 
ruptcy court,  and  they  could  proceed  to  judgment  in  the  action  only  in  case 
the  discharge  was  refused.  The  objection  was  sustained.  Held,  error; 
that  the  stipulation  did  not  deprive  plaintiffs  of  the  right  to  prove  that 
their  debt  was  not  one  of  those  from  which  defendants  were  relieved  by 
their  discharge. 

(Argued  AprU  18,  1889;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  28,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  verdict  directed  by  the  court. 
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Tliis  action  was  commenced  in  1877  to  recover  upon  an 
alleged  indebtedness  for  goods  sold  by  the  plaintifEs  to  the 
defendants.  At  that  time  an  involuntary  petition  in  bank- 
ruptcy had  been  filed  against  the  defendants,  pursuant  to  the 
act  of  congress  of  1867,  in  the  United  States  District  Court 
of  the  southern  district  of  New  York,  and  the  proceedicgs  in 
bankruptcy  were  then  pending  iu  that  court.  An  order  of 
arrest  was  made  in  the  action  by  virtue  of  which  the  defendants 
were  arrested.  And  afterwards  the  attorneys  of  the  parties 
made  a  stipulation  entitled  in  the  action  of  which  the  following 
is  a  copy  with  the  title  omitted : 

*'We  hereby  stipulate  and  agree  that  the  order  of  arrest 
granted  in  this  action  be  vacated  and  set  aside,  and  the  under- 
taking therein  vacated  and  the  sureties  discharged,  and 
plaintifEs  stipulate  that  no  additional  or  further  arrests  will 
be  made  in  this  action.  Or  any  action  to  collect  the  debt,  except 
in  bankruptcy,  on  their  part,  in  respect  to  or  upon  the  claim  or 
debt  for  tlie  recovery  of  which  this  action  is  brought,  and  that 
either  party  may  enter  an  order  ex  parte  to  this  effect. 

"JOHN  HEimY  HULL, 

^'Plaintiffa^  Attorney, 

"M.  H.  KEGENSBURGEK, 

^'Defendants'  AttomeyP 

Cpon  that  stipulation  an  order  was  made  by  the  Supreme 
Court  in  April,  1878,  vacating  the  order  of  arrest  and  the 
undertakings  and  discharging  and  exonerating  the  sureties 
thereon  from  liability. 

In  the  proceedings  in  bankruptcy  instituted  by  such  petition, 
the  defendants  having  been  adjudicated  bankrupts,  were  after- 
wards duly  discharged,  and  thereupon  they,  by  answer  to  the 
complaint,  alleged  such  discharge  in  bar,  and  upon  that  defense 
a  verdict  was  directed  for  the  defendants. 

The  further  material  facts  are  stated  in  the  opinion. 

William  C,  De  Witt  and  John  Henry  Hull  for  appellants. 
A  stipulation  between  parties  to  an  action  must,  in  order  to 
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constitute  a  bar  against  the  recovery  of  an  honest  debt,  or  the 
imposition  of  a  common-law  liability,  plainly  express  such  an 
intent  and  agreement  in  terms  and  meaning.  And  if  upon 
the  very  point  of  such  an  estoppel  the  stipulation  be  obscure 
and  ambiguous,  oy*  open  as  well  to  an  interpretation  favorable 
to  the  enforcement  of  the  debt  or  right  as  a^inst  it.  it  cannot 
prevail  as  a  bar.  {Msall  v.  0.  db  A.  li.  i&  T,  Co.,  50  K  T. 
661;  Clarky.  N.  Y.  L.  Ins.  <md  F.  Co.,  64:  id.  40;  French 
V.  B.,  N.  Y.  (&  K  R.  R.  Co.,  4:  Keyes,  112, 113 ;  Schieflin  v. 
Harvey,  6  Johns.  180;  Alexander  v.  Greene,  7  Hill,  547; 
iT.  J.  S.  JHf.  Co.  V.  Merchants'  Bk.,  6  How.  [U.  S.]  383.) 

Melville  H.  Regenshurger  for  respondents. 

Bradley,  J.  The  defense  rested  upon  the  discliarge  of  the 
defendants  in  bankruptcy.  For  the  purpose  of  overcoming  the 
force  of  such  discharge,  the  plaintiffs  offered  evidence  tending  to 
prove  that  the  debt  to  recover  which  the  action  was  brought  was 
contracted  in  fraud  by  the  defendants,  that  is  to  say,  that  they, 
by  fraudulent  representations,  induced  the  plaintiffs  to  give 
them  credit.  In  support  of  the  objection  to  the  evidence,  the 
defendants'  counsel  introduced  the  stipulation.  The  evidence 
was  excluded  and  exception  taken.  The  question  presented 
on  tliis  review  is  one  of  construction  and  effect  of  such  stipu- 
lation. The  defendants'  counsel  contends  that  the  purpose  of 
it  was,  that  the  plaintiffs  should  limit  their  proceedings  to  the 
bankruptcy  court  so  far  that  they  should  proceed  to  judgment 
in  this  action,  only  in  the  event  the  discharge  in  bankruptcy 
should  be  refused.  If  the  stipulation  is  entitled  to  such  con- 
struction, the  evidence  offered  was  properly  excluded,  because 
effect  must  be  given  to  the  agreement  of  the  parties.  The 
stipulation  contains  no  provision  for  the  discontinuance  of  the 
action  in  any  event.  The  only  purpose  clearly  expressed  in 
the  instrument  is,  that  the  order  of  arrest  and  the  undertaking 
made  in  that  behalf  be  vacated,  and  that  no  further  arrests 
should  be  made  in  the  action.  Beyond  that  there  is  an  apparent 
obscurity,  in  view  of  the  language  used,  as  to  what,  if  any- 
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thing,  further  than  the  snbject  of  the  aiTest  of  the  defendants, 
was  within  the  intention  of  the  parties.  The  right  to  enter  an 
order  ex  parte  upon  the  stipulation  was  made  available  by  the 
defendants'  attorney,  upon  whose  motion  an  order  seems  to 
have  been  entered.  And,  although  the  stipulation  authorized 
its  entire  effect  to  be  embraced  in  such  order,  the  latter  merely 
directs  the  vacation  of  the  order  of  arrest  and  undertaking, 
and  exonerates  the  sureties  from  hability.  The  order,  there- 
fore, furnishes  no  aid  to  the  construction  which  the  defendants 
seek  to  have  given  the  stipulation.  The  use  they  endeavor  to 
make  of  it  is  to  deny  to  the  plaintiffs  the  right,  which  they 
might  otherwise  have,  to  prove  that  the  debt  was  not  within 
those  from  which  the  defendants  were  relieved  by  their  dis- 
charge in  bankruptcy.  The  claim  that  the  plaintiffs  relin- 
quished such  right,  cannot  rest  upon  presumption  or  mere 
doubtful  construction,  but  must  have  for  its  support  a  reason- 
able degree  of  certainty.  When  the  language  of  a  contract  is 
plain  and  free  from  ambiguity,  the  understanding  of  the  parties 
to  it  must  be  ascertained  from  its  terms.  And  then  whatever 
those  terms  fairly  imply  will  be  deemed  embraced  within  it. 
{Rogers  v.  Kneeland,  10  Wend.  219  ;  S.  (7.,  13  id.  114.)  It 
is  when  the  meaning  of  an  instrument  is  uncertain  that  resort 
may  be  had  to  extrinsic  circumstances,  leading  to  and  attend- 
ing the  transaction,  in  aid  of  the  interpretation  of  the  language 
employed  to  express  its  terms.  {Blossom  v.  Oriffin^  13  N.  Y. 
569 ;  Springsteen  v.  Samson^  32  id.  703  ;  Calkins  v.  FalJc^  39 
Barb.  620 .  Field  v.  Munson,  47  N.  Y.  221.) 

The  record  before  us  embraces  but  very  little,  other  than  the 
instrument  itself,  entitled  to  consideration  on  the  question  of 
construction.  For  the  purpose  of  the  proceeding  in  bank- 
ruptcy then  pending,  the  defendants  were  subjected  to  the 
jurisdiction  of  the  District  Court  of  the  United  States.  It 
seems  tliat  two  of  the  defendants  had  been  arrested  by  virtue 
of  an.  order  of  arrest  made  in  this  action,  and  that  the  arrest 
of  another  one  of  the  defendants  pursuant  to  such  order,  after 
an  injunction  had  been,  by  the  defendants,  obtained  in  the 
District  Court  to  restrain  proceedings  to  collect  the  debt,  was 
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made  the  ground  for  a  proceeding  in  that  court  to  punish 
the  plaintiffs,  their  attorneys  and  the  sheriff  for  contempt. 
While  that  proceeding  was  pending  the  stipulation  was  made, 
and  such  proceeding  was  abandoned.    This  is  all  that  appears 
upon  the  subject  of  the  inducement  to  the  stipulation,  or 
relating  to  the  circumstances  bearing  upon  its  purpose.     This 
relieved  the  defendants  from  the  arrest  and  from  liability  to 
arrest  in  aid  of  the  purpose  of  an  action  for  the  collection  of 
the  debt,  and  the  plaintiffs  from  the  proceeding  for  contempt. 
The  action  is  not  founded  on  fraud,  and  no  execution  can  go 
against  the  person  of  the  defendants  if  recovery  be  had. 
They,  therefore,  do  not  attempt  to  make,  and  cannot  make, 
fraud  available  for  any  purpose  other  than  to  defeat  the  effect 
of  the  discharge  as  a  bar  to  the  action.     The  construction 
which  the  defendants  seek  to  give  to  the  stipulation,  is  such  as 
to  embrace  in  it  an  agreement  on  the  part  of  the  plaintiffs  to 
submit,  for  all  the  purposes  of  this  debt,  to  the  discharge,  and 
thus  relinquish  all  claim  upon  the  defendants  for  it,  except 
such  benefit  as  might  result  to  them  from  the  distribution  of 
the  assets  of  the  bankrupts.    If  such  was  the  understanding, 
or  if  the  relinquishment  by  the  plaintiffs  of  the  right,  in  any 
event,  to  make  the  charge  of  fraud  available  in  their  attempt 
to  collect  the  debt,  otherwise  than  for  the  purpose  of  the  arrest 
of  the  defendants, was  within  the  intention  of  the  parties,  they 
were  unfortunate  in  the  use  of  language  for  the  purpose  of 
giving  such  import  to  their  stipulation.     An  agreement  to 
that  effect  would  have  required  a  discontinuance  of  the  action 
upon  the  granting  of  the  discharge.     And  it  would  seem  that 
if  such  had  been  the  understanding,  a  provision  to  that  effect 
would  have  been  inserted  in  the  stipulation.     That,  however, 
is  but  a  circumstance  which  is  only  entitled  to  consideration 
as  it  may  bear  upon  the  question  of  the  intention  of  the  parties 
when  they  made  the  agreement.    If  the  use  now  sought  to 
be  made  of  the  charge  of  fraud  was  not  then  in  the  contem- 
plation of  the  parties,  it  .may  be  urged  that  it  is  not  within 
the  purpose  of  the  stipulation.     It  is  now  unnecessary  to 
attempt  to  explain  the  purport  of  the  latter  clause  of  the 
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stipulation,  or  to  presume  what  was  intended  by  it.  It  might, 
perhaps,  be  diflScult  to  do  so.  It  is  sufficient  for  the  purpose 
of  the  present  inquiry,  founded,  as  it  must  be,  solely  upon  the 
evidence  furnished  by  the  record,  that  the  instrument  does 
not  appear  to  deny  to  the  plaintiffs  the  right  to  prove  that  the 
debt  for  which  the  action  was  brought  was  not  within  those 
from  which  the  defendants  were  relieved  by  their  discharge 
in  bankruptcy.     And  such  is  the  conclusion. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Follett,  Ch.  J.,  and  Vann,  J.,  dissenting. 

Judgment  reversed. 


Thomas  Cornell,  Respondent,   v.  Willloc  Harden, 
Appellant. 

In  1855  H.  contracted  to  sell  certain'premises  to  defendant,  who  covenanted  to 
pay  the  purchase-price  in  annual  installments;  the  deed  to  be  delivered 
when  the  whole  was  paid.  It  was  provided  in  the  contract  tha:  in  case  of 
non-performance  on  the  part  of  defendant  of  any  of  his  covenants  the  con- 
tract should  become  void  and  H.  have  the  right  to  enter  into  possession, 
'*  the  same  as  if  the  contract  had  never  been  signed/'  Defendant  entered 
into  possession  and  occupied  it  until  March,  1863,  paying  none  of  the  princi- 
pal, but  paying  the  interest  under  an  oral  agreement.  He  then  transferred 
his  interest  in  the  contract  to  J.,  who  continued  to  occupy,  under  a  similar 
verbal  agreement,  until  his  death  in  1870.  He  left  surviving  him  his 
widow  and  three  children,  all  infants,  who  had  no  estate  except  their 
interest  in  the  contract.  The  widow  occupied  under  a  similar  verbal 
arrangement,  paying  interest  up  to  February  1, 1875,  but  none  of  the 
principal.  Before  that  time  one  of  the  children  died  a  minor  and  intestate. 
Since  that  time  no  interest  has  been  paid.  Prior  to  February,  1877,  the 
widow  advised  H.  that  she  was  unable  to  pay  and  asked  him  to  abandon 
the  contract,  to  which  he  consented.  8he  had  arranged  with  plaintiff 
that  he  would  pay  her  $289.50,  and  pay  H.  the  amount  unpaid  on  the 
contract  if  the  latter  would  deed  to  him;  this  H.  agreed  to  do.  There- 
upon the  widow,  acting  on  behalf  of  herself  and  her  children,  assigned 
the  contract  to  plaintiff,  agreeing  to  surrender  possession  April  1 ,  1877. 
In  pursuance  of  this  arrangement  the  contract  was  surrendered  to  H., 
who  deeded  the  premises  to  plaintiff,  the  latter  paying  to  the  widow  the 
sum  agreed.    In  1876  defendant  rented  part  of  the  premises  of  the  widow, 
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and  in  April  of  that  year  was  appointed  general  guardian  of  the  children. 
After  the  widow  left  the  premises  he  occupied  the  whole  premises  under 
a  claim  of  right  as  guardian,  and  refused,  on  demand  by  plaintiff,-  to 
deliver  up  possession.  He  tendered  to  plaintiff  a  sum  greater  than  the 
contract-price  and  interest  unpaid,  but  conditioned  upon  the  latter^s 
executing  a  deed  to  the  children.  In  an  action  of  ejectment,  held,  that 
on  the  death  of  J.  the  obligation  to  pay  devolved  upon  his  widow  and 
heirs,  and  uix)n  demand  made  of  either  of  them  and  refusal  to  pay, 
plaintiff  was  entitled  to  recover  possession;  that  neither  the  infancy  nor 
widowhood  released  or  modified  the  obligation  or  extended  the  time  of 
payment;  that,  conceding  the  right  to  a  specific  performance  had  not 
wholly  ceased  to  exist,  but  remained  suspended  and  could  have  been 
revived  by  a  tender,  that  made  was  insufficient,  because  coupled  with 
a  condition  that  plaintiff  would  convey  absolutely,  although  he  had 
acquired  and  was  entitled  to  retain  the  widow's  interest;  also,  that  there 
was  no  equitable  defense  in  favor  of  defendant,  who,  while  standing  in 
the  relation  of  tenant  to  plaintiff,  procured  himself  to  be  appointed 
guardian  of  part  of  the  owners,  and  thereupon  denied  the  title  of  his 
landlord  and  claimed  the  right  to  occupy  the  whole  premises. 

(Argued  April  15,  1889;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  4,  1886,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

WiUiam  Zounsiery  for  appellant.  The  agreement  from 
Mrs.  King  and  her  husband  to  the  plaintiff,  in  March,  1877,  did 
not  operate  as  a  conveyance  of  the  interest  of  the  two  minor 
children  of  Joseph  Hayden.  {Cagger  v.  Lansing^  64  N.  Y.  428 ; 
Emerson  v.  Spicer^  46  id.  594.)  A  contract  for  the  purchase  of 
land  goes  to  the  heir.  (Story  Eq.  Juris.  §  790 ;  Fry  on  Specific 
Performance,  §  118 ;  Watson  v.  Zeliow,  6  Barb.  481 ;  3  Johns. 
Ch.  312 ;  6  id.  398 ;  11  Paige,  268 ;  34  Barb.  173  ;  48  id.  330.) 
When  the  defendant  was  appointed  by  the  surrogate  he  took 
the  place  of  guardian  in  socage,  and  lie  represented  the  infant's 
nght  of  possession.  {Emerson  v.  Spicer^  46  N.  Y.  594.)  The 
defendant  can  interpose  an  equitable  title  as  a  defense.     (  Crary 
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V.  Goodman,  12  N.  Y.  266.)  The  Jansen  Hasbrouck  contract 
was  a  valid  and  subsisting  contract  at  the  time  of  the  com- 
mencement of  the  action.  {Stevenson  v.  MaxweU,  2  N.  Y. 
408 ;  Stone  v?  Sprague,  20  Barb.  509 ;  Parker  v.  Parmdlee, 
20  Johns.  130 ;  Gale  v.  Nixon,  6  Cow.  445 ;  Morris  y.  Sliter, 
1  Denio,  59.)  The  plaintiflE  in  case  he  disputed  the  suflSciency 
of  tender,  was  bound  to  make  a  demand  of  purchase-money  and 
tender  deed  to  put  defendant  in  default.  Possession  was  notice 
to  plaintiff.  {Park  v.  Jackson,  11  Wend.  442.)  The  contract 
was  binding  on  the  vendees,  the  heirs-at-law  of  Joseph  Hayden. 
They  were  in  possession  and  were  liable  to  pay.  They  could 
not  rescind.  {Tompkins  v.  Hyatt,  28  N.  Y.  347 ;  Goeth  v. 
White,  35  Barb.  76.)  The  tender  of  the  contract-price  and 
interest  entitled  the  defendant  to  a  deed  and  was  a  bar  to  the 
action.  {Stone  v»  Sprague,  20  Barb.  509.)  The  defendant's 
delay  is  accounted  for  reasonably.  {Tompkins  v.  Hyatt, 
28  K  Y.  347;  Goeth  v.  White,  35  Barb.  76;  Dufy  y. 
a  Donovan,  46  N.  Y.  223.) 

John  J.  Linson  for  respondent.  The  surrender  of  the  con- 
tract by  Mrs.  King,  under  the  circumstances,  and  her  abandon- 
ment of  the  premises  for  a  valuable  consideration,  were  valid 
and  effectual  acts  and  divested  the  infant  heirs  of  such  interest 
as  they  had  left  in  the  premises.'  (2  E.  S.  [7th  ed.]  chap.  1, 
tit.  1,  art.  1,  §  5,  2162;  Tyler  on  Infancy,  239^241,  263  ;  White 
Y.Parker,  8  Barb.  71 ;  Field  v.  Sohieflin,  7  Johns.  Ch.  150 ; 
Emerson  v.  Spicer,  46  N.  Y.  594 ;  Bryne  v.  Van  Hoesen^ 
5  Johns.  66 ;  Holmes  v.  Sedy,  17  Wend.  75 ;  Sylvester  v. 
Rolston,  31  Barb.  287  ;  Cagger  v.  lousing,  64  N.  Y.  425  ; 
Weed  V.  EUis,  3  Caines,  253 ;  McPherson  on  Infancy,  37 ; 
Torry  v.  Black,  58  N.  Y.  185.)  The  transaction  between 
Mr.  Hasbrouck  and  Mrs.  King  amounted  to  a  valid  rescission 
of  the  contract  as  against  all  the  world,  and  the  same  become 
void.  (2  E.  S.  [7th  ed.]  chap.  1,  tit.  3,  §  1,  2197  ;  Hawleyx. 
James,  5  Paige,  318 ;  Moore  v.  Burrows,  34  Barb.  174 ; 
3  R.  S.  [7th  ed.]  chap.  2,  §  6,  2211 ;  Lawrence  v.  Miller,  86 
SiCKELS — ^VoL.  LXIX.     35 
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N.  Y.  131 ;  Bdkeman  v.  Pooler^  15  Wend.  637 ;  Nelson  v. 
P.,  etc.y  Co,,  55  N.  Y.  480 ;  Cartnan  v.  Pidtz,  21  id.  547 ; 
Brinkerhoff  v.  Olp,  35  Barb.  27 ;  Havens  v.  PoMeraon,  43 
N.  Y.  222.)  No  right  remained  in  either  party,  tfr  in  any  repre- 
sentative of  either,  to  claim  specific  performance,  and  no  tender 
could  revive  the  contract.  (Amouxv.  HomanSy  25  How.  Pr. 
427.)  To  make  the  tender  effectual  it  should  have  been  con- 
tinuing ;  the  money  should  have  been  brought  into  court  or 
deposited,  with  notice  to  plaintiff,  and  the  tender  thus  kept 
alive.  {Becker  v.  Boon,  61  N.  Y.  317  ;  Simpson  v.  French, 
25  How.  Pr.  464 ;  Brown  v.  Ferguson,  2  Denio,  196  ;  Kort- 
right  v.  Cady,  23  Barb.  490 ;  Wilder  v.  Seelye,  8  id.  408 ; 
Holdenby  v.  Tuke,yf\\\e&,  632;  Gil^  \.  Hart,  Salk.622; 
WhiUocJc  V.  Squire,  10  Mod.  81.)  The  defendant  has  been 
guilty  of  inexcusable  laches.  {Delavan  v.  Duncan,  49  N.  Y. 
485  ;  Fry  on  Specific  Perform.  §§  730-732 ;  Story's  Eq.  Jur. 
§§  771-781 ;  Taylor  v.  Longworth,  14  Pet.  172 ;  Havens  v. 
PaMerson,  43  N.  Y.  218 ;  Bing.  on  Infancy,  99 ;  Chambers 
on  Infancy,  416-421 ;  Griffin  v.  Griffin,  1  Sch.  &  Les.  352.) 
Under  the  circumstances,  defendant  was  not  entitled  to  notice 
to  quit  before  ejectment  brought  against  him.  {Pierce  v. 
Tutde,  53  Barb.  156 ;  Jackson  v.  Miller,  7  Cow.  747 ;  Harris 
V.  Frinck,  49  N.  Y.  33 ;    Wright  v.  Moore,  21  Wend.  230.) 

Potter,  J.  This  is  an  action  of  ejectment  brought  to  recover 
a  lot  of  land  situated  in  the  county  of  Ulster.  The  original 
answer  was  a  denial.  In  the  course  of  the  trial  the  defendant 
was  allowed  to  prove  facts  outside  of  such  issue  and  tending  to 
the  establishment  of  an  equitable  defense.  The  action  was 
tried  by  the  court  and  without  a  jury,  by  consent. 

The  court  found  the  following  facts :  That  Jansen  Hasbrouck, 
the  owner  of  the  premises  in  question  on  February  1,  1855, 
entered  into  a  contract  to  sell  and  convey  the  same  to  William 
Hayden  in  consideration  of  the  sum  of  $1,084.50,  in  five  equal 
annual  payments,  with  interest  annually  on  all  sums  unpaid  on 
the  first  day  of  February  in  each  year  until  the  whole  sum  was 
paid,  when  Hasbrouck  was  to  execute  and  deliver  to  Hayden  a 
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warranty  deed  of  the  premises  in  question.  By  the  terms  of  the 
contract,  in  case  of  non-performance  of  all  or  any  part  of  the 
agreement  by  Hay  den,  the  contract^was  to  become  null  and  void, 
and  Hasbrouck  was  to  have  the  right  to  enter  into  the 
possession  of  the  premises  the  same  as  if  the  contract  had 
never  been  executed.  After  the  execution  of  the  contract 
William  Hayden  entered  into  the  possession  of  the  premises 
and  occupied  then  until  the  twenty-fourth  of  March  1863. 
During  all  this  time  he  paid  no  part  of  the  principal,  simply 
paying  the  interest  up  to  the  first  of  February  1863,  under  an 
oral  arrangement  between  himself  and  Hasbrouck.  On  the 
24th  of  March,  1853,  "William  Hayden  sold  and  transferred  all 
the  interest  he  had  in  the  contract  to  his  brother  Joseph 
Hayden,  who  immediately  entered  into  the  possession 
of  the  premises  and  continued  in  possession  of  the  same  until 
his  death  in  1870,  when  he  died  intestate.  Joseph  Hayden 
did  not  pay  any  of  the  principal  of  the  purchase-price  mentioned 
in  the  agreement,  but  paid  the  interest  under  a  similar  verbal 
arrangement  with  Hasbrouck,  up  to  the  first  day  of  February 
1869,  having  made  the  last  payment  of  interest  on  the 
fourth  day  of  February  1869.  Joseph  Hayden  left  him  sur- 
viving, Mary  his  widow,  and  three  children  by  her,  all  infants. 
The  youngest  child  died  in  the  latter  part  of  1871,  leaving 
Mary,  his  mother,  and  his  infant  brother  and  sister  lus  sole  heirs. 
The  children  had  no  estate  other  than  the  interest  which  they 
obtained  in  this  contract  by  the  death  of  their  father,  Joseph 
Hayden,  and  the  interest  which  the  surviving  children  obtained 
in  the  contract  by  the  death  of  the  youngest  child.  Mary,  after 
the  death  of  her  husband,  occupied  the  land  until  the  latter  part 
of  April,  1877,  paying  the  interest  under  a  similar  arrangement 
between  her  and  Hasbrouck,  up  to  February  1, 1875,  but  none  of 
the  principal.  All  of  the  children  lived  with  her  until  the  death 
of  the  youngest,  and  the  other  two  down  to  the  time  when  she 
left  the  premises,  when  they  lived  with  her  elsewhere,  being 
supported  and  maintained  by  their  mother  from  the  time  of 
the  death  of  their  father.  For  a  short  time  before  the 
mother's  death  one  of  the  children,  and  since  the  mother's 
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death  both,  have  resided  with  the  defendant.  .  The  interest  on 
the  money  agreed  to  be  paid  by  the  contract  has  not  been  paid 
since  February  1,  1875,  nor  has  any  part  of  the  principal  been 
paid   down  to  that  time.     Sometime   prior  to  the  Ist  of 
•February,  1877,  the  widow  went  to  Haebrouck  and  informed 
him  that  she  would  have  to  abandon  the  contract,  that  she  had 
no  money  and  could  not  procure  any  money  to  pay  it  up. 
Hasbrouck  gave  her  further  time,  but  after  some  little  time 
she  again  went  to  him  and  told  him  she  was  unable  to  pay  it 
and  asked  him  to  abandon  the  contract,  and  he  consented  to  its 
abandonment.    Thereupon  Hasbrouck  and  the  widow  mutually 
consented  to  and  did  abandon  the  contract.    As  part  of  the 
transaction  in  regard  to  the  consent  to  abandon  the  contract, 
at  the  solicitation  of  Mary,  the  plaintiff  agreed  to  pay  her  the 
sum  of  $289.50,  and  also,  with  her  consent,  agreed  to  pay  the 
amount  unpaid  upon  the  contract,  if  Hasbrouck  would  execute 
a  deed  of  the  premises  to  him.     In  pursuance  of  such  agree- 
ment Mary,  who  had  married  again,  with  her  second  husband, 
King,  acting  in  behalf  of  herself  and  the  children,  executed 
an  assignment  of  the  contract,  bearing  date  the  2d  day  of 
March,  1877,  to  the  plaintiff,  with  authority  to  receive  a  deed 
of  the  land  from  Hasbrouck  and  agreeing  to  deliver  possession 
to  the  plaintiff  April  1,  1877.     The  plaintiff  having  been 
informed  by  Hasbrouck  that  he  would  execute  a  deed  to  him, 
if  desired  by  Mary,  in  pursuance  of  the  agreement,  the  contract 
was  surrendered  to  Hasbrouck,  who  executed  and  delivered  a 
deed  of  the  premises  to  him,  bearing  date  on  the  3d  day  of 
March,  1877,  which  was  duly  recorded  on  the  6th   day  of 
March,  1877.     The  plaintiff  at  the  time  of  the  execution  of  the 
assignment  paid  to  Mary  and  to  her  husband  the  sum  of  $289.50, 
which  was  on  account  of  taxes  and  improvements  claimed 
to  have  been  paid  by  her,  and  at  the  time  of  the  execution  of 
the  deed  by  Hasbrouck  to  plaintiff,  plaintiff  paid  the  amount 
unpaid  on  the  contract.     Mary  had  no  money  of  her  own  or 
property  of  the  infants  wherewith  to  pay  the  money  unpaid 
on  the  contract,  and  the  only  way  anything  could  be  realized 
for  herself  or  the  children  out  of  the  premises  was  by  taking 
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the  course  she  did.  In  1876  the  defendant  rented  part  of  the 
house  on  the  premises  from  Mary,  she  occupying  the  remaining 
portion  of  the  house.  On  the  ninth  of  April  the  defendant 
was  regularly  appointed  general  guardian  of  the  person  and 
estate  of  the  twasurviving  children  of  Joseph  Hayden.  The 
infants  being,  respectively,  of  the  age  of  eight  and  ten  years. 

The  defendant  has  continued  to  reside  on  the  premises  since 
the  time  he  entered  on  the  same  as  the  tenant  of  Mary,  the 
widow,  and  still  resides  on  the  same,  and  since  Mary  has 
moved  off  has  occupied  the  whole  of  the  premises  under  a 
claim  of  right  as  guardian  of  the  children,  and  has  refused  to 
deliver  up  the  possession  of  the  same  to  the  plaintiff  after 
demand  made  upon  him  before  the  commencement  of  this 
action,  and  he  made  tender  of  a  sum  which  was  found  by  the 
trial  court  to  be  more  than  the  purchase-price  under  the  con- 
tract and  tlie  interest  unpaid  ;  this  tender  was,  however,  upon 
condition  that  plaintiff  would  execute  a  deed  of  the  premises 
to  the  children.  No  guardian  was  ever  appointed  for  the 
children  by  any  court  before  the  appointment  of  the  defend- 
ant. The  guardianship  of  the  infants  with  the  rights,  powers 
and  duties  of  a  guardian  in  socage  were  vested  in  the  mother 
from  the  death  of  their  father  until  the  appointment  of  the 
defendant  as  the  general  guardian.  The  value  of  the  use  and 
occupation  for  the  five  years  is  $600. 

The  lands  embraced  in  this  contract  had  the  characteristic 
of  real  estate  to  said  Hayden,  and  retained  the  same  l>y  the 
assignment  to  Joseph  Hayden.  Upon  his  death  it  went  to  his 
widow,  Mrs.  King  and  their  children,  with  the  characteristics 
of  doweress  and  heirs-at-law.  Ui^on  the  death  of  one  of  the 
heirs,  his  right  went  to  Mrs.  King,  his  mother,  for  life.  From 
the  time  of  the  death  of  her  husband  and  child,  Mrs.  King 
was  doweress,  had  a  life  estate  in  the  one-third  of  the  estate, 
subject  toiler  dower  right,  and  was  guardian  in  socage  for  the 
other  two  children  in  respect  to  their  interest  in  the  lands. 
The  obhgation  rested  upon  her  and  the  infants  to  make  the 
payments  called  for  by  the  contract.  If  she  failed  to  do  so 
after  demand  of  payment,  the  vendor  could  rescind  the  con- 
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tract  and  bring  an  action  to  recover  possession  or  take  posses- 
sion of  the  premises  by  any  means  short  of  a  breach  of  the 
peace  or  forcible  entry. 

It  is  obvious,  from  this  state  of  facts,  that  tliere  was  default 
of  long  standing,  not  only  in  paying  any  part  of  the  principal 
debt  or  purchase-price,  but  in  the  payment  of  the  interest 
since  February  1,  1 875,  and  that  the  vendor  upon  demand  of 
the  payment  and  a  neglect  or  refusal  upon  the  part  of  the 
vendee,  or  those  standing  in  that  relation,  to  do  so»  within  a 
reasonable  period,  could  maintain  an  action  to  recover  or  take 
peaceful  possession  without  action.  Neither  the  infancy  of 
the  heirs  nor  the  widowhood  of  the  wife  of  the  assignee 
of  the  vendee,  or  the  laches  of  the  infants,  released  or  modi- 
fied in  the  least  degree  the  obligation  of  the  payment  of  the 
purchase-price  or  extended  the  time  of  its  payment.  {Hamena  v. 
Patterson,  43  N.  Y.  218-222.) 

She  had,  while  holding  the  title  as  doweress  and  as  the  heir 
of  her  deceased  child  and  the  guardian  in  socage  of  the  other 
two  infant  heirs,  twice  come  to  the  vendor  and  represented  to 
him  that  neither  she  nor  the  infant  heirs  had  any  money  or 
means,  nor  was  there  any  estate  of  her  deceased  husband  with 
which  to  pay  tlie  purchase-price  or  any  part  of  it,  or  the 
interest  in  arrear  thereupon,  and  asked  him  to  abandon  the  con- 
tract and  to  release  tliem  from  its  obligations.  The  vendor 
consented  to  do  so  and  she  promised  to  abandon  the  contract 
and  to  yield  the  possession  of  the  premises  to  the  vendor.  As 
we  have  seen,  if  the  vendor  had  demanded  payment  of  the 
purchase-price  or  the  interest  within  a  reasonable  period,  and 
such  demand  was  not  complied  with,  the  vendor  could  have 
recovered  the  possession  in  an  action  brought  for  that  purpose, 
or  could  have  resumed  the  peaceful  possession  of  the  premises, 
and  it  would  have  been  sufficient  to  maintain  such  action  that 
demand  of  payment  was  made  upon  any  one  of  those  upon 
whom  the  obligations  to  pay  rested.  {Havens  v.  PoMerson, 
atijpra  /  Carman  v.  Pultz,  21  N.  Y.  547.) 

It  can  not,  it  seems  to  me,  be  reasonably  contended  that  the 
fact  that  the  widow,  and   owner  of  the   one-third  and   the 
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guardian  in  socage  of  the  owners  of  the  remainder  of  the 
premises,  desired  to  be  released  from  the  contract  and  to  aban- 
don the  same,  and  who  had  no  means  or  way  to  pay  or  perform 
the  contract,  should  be  less  potential  in  enabling  the  vendor  to 
recover  or  to  take  possession  of  the  premises  than  a  demand  of 
payment  of  the  principal  or  interest  and  a  non-compliance  with 
Buch  demand.  It  follows,  from  these  premises,  that  the  vendor 
could  have  maintained  an  action  to  recover  these  premises  at 
the  time  he  conveyed  them  to  the  plaintiflE. 

The  result  we  have  reached  is  based  wholly  upon  the  legal 
rights  existing  between  plaintiff,  standing  in  the  position  of 
the  vendor  by  virtue  of  his  deed,  and  the  defendant,  because 
of  the  default  of  payment.  We  will  consider  briefly  the 
equitable  relations  existing  between  the  plaintiflE  and  defend- 
ant, and  see  whether  they  require  or  should  produce  any 
change  from  the  legal  result.  The  plaintiff  had  purchased  of 
Mrs.  King  her  dower  interest,  and  also  an  estate  for  life,  as  heir 
of  the  deceased  child,  and  paid  her  therefor  the  sum  of  $289.59, 
and  received  a  transfer  of  those  interests  in  March,  1877.  Pre- 
vious to  this,  and  in  1876,  defendant  had  leased  of  Mrs.  King, 
and  gone  into  the  occupancy  under  such  lease,  a  portion  of  the 
premises,  and  continued  so  to  occupy  until  after  the  transfer 
by  Mrs.  King  to  the  plaintiff.  After  this  transfer  the  defend- 
ant procured  himself  to  be  appointed  the  general  guardian  of 
the  two  surviving  infant  heirs,  and  when  the  plaintiff  demanded 
possession  of  the  premises  of  the  defendant,  the  latter  claimed 
the  right  of  possession  as  the  general  guardian  of  the  surviving 
infants.  Assuming  now,  as  was  done  upon  the  trial,  t^at  the 
pleadings  permitted  the  evidence  upon  the  trial  tending  to 
establish  a  right  to  specific  performance  of  the  contract  of  sale 
between  Jansen'Hasbrouck  and  Hayden,  we  encounter  these 
difficulties :  First.  The  right  of  specific  performance  had  been 
lost  to  the  vendee  and  those  succeeding  to  his  position  under 
the  contract.  Second.  If  such  right  had  not  totally  ceased  to 
exist,  but  remained  suspended,  the  tender  required  to  revive 
the  right  was  accompanied  with  the  condition  that  the  plaintiff 
fihonld  execute  an  unqualified  deed  of  the  premises  to  the  two 
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surviving  heirs,  regardless  of  the  right  which  he  had  acquired 
of  Mrs.  King  and  paid  for,  and  without  any  recognition  what- 
soever of  those  rights.  The  plaintiff  had  certainly  acquired 
the  estate  of  Mrs.  King  while  the  defendant  was  her  tenant 
in  the  occupation  of  a  portion  of  the  premises,  and,  by  opera- 
tion of  law,  he  became  the  tenant  of  plaintiff  upon  the  plaint- 
iff's purchase  from  Mrs.  King.  The  defendant,  while  standing 
in  the  relation  of  tenant  of  the  plaintiff,  got  himself  appointed 
the  general  guardian  of  a  part  of  the  owners  of  the  premises, 
and  then  denied  the  right  of  his  landlord  and  claimed  the  right 
to  occupy  the  whole  of  the  premises.  We  perceive  no  equity 
in  such  defenses  to  the  plaintiff's  action. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  aifirmed. 
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The  National  Ulster  County  Bank,  Appellant,  v.  Michael 
ji^  g^l  J.  Madden,  Impleaded,  etc.,  Eespondent. 
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150  892  An  original  entry  or  a  memorandum,  made  by  a  witness  at  the  time  of  a 
transaction,  is  admissible  in  evidence  as  auxilary  to  his  testimony  only 
when  he  is  unable  to  distinctly  recollect  the  fact  without  its  aid.  The 
evidence  is  admitted  only  as  a  matter  of  necessity.  Where  the  witness 
has  a  distinct  recollection  of  the  essential  facts  to  which  the  entries  relate, 
the  primary  common-law  proof  may  be  furnished,  the  necessity  for  the 
secondary  evidence  does  not  arise,  and  so  it  is  incompetent. 
Bigelaw  v.  Ball  (91  N.  Y.  145)  distinguished. 

"Where  it  is  made  to  appear  that  a  check,  indorsed  over  by  tlie. payee,  was 
altered  after  his  indorsement  without  his  consent,  the  presumption  is  that 
it  was  so  made  as  to  vitiate  it,  as  against  the  indorser,  and  the  burden  is 
upon  the  party  seeking  to  enforce  it  to  relieve  it  from  the  effect  of  the 
unauthorized  indorsement  by  showing  that  it  was  made  by  a  stranger  to 
the  instrument. 
JVat.  Ulster  Co,  Bk,  v.  Madden  (41  Hun,  118)  reversed. 

(Argued  April  22,  1889;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  at  the  June  Term,  18S6,  which  aflSrmed  a  judgment  in 
favor  of  defendant  Madden,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  Jl  Zinson  for  appellant.  It  was  error  to  allow  Madden 
to  read  from  his  book  the  entries  he  said  he  made  in  it,  at  the 
time  he  indorsed  the  checks,  of  the  date,  amount  of  and  time 
when  the  checks  were  made  payable.  {Russell  v.  H.  H,  R. 
R.  Co,,  17  K  Y.  134  ;  1  Phil.  Ev.  289 ;  Halseyv.  Sinsehaugh, 
15  K  Y.  485;  CoUhis  v.  Rochwood,  64  How.  Pr.  57; 
Meacham  v.  Pell,  51  Barb.  65,  67,  68 ;  DesKon  v.  Ins.  Co., 
11  Mete.  209 ;  Thurman  v.  MosJier,  1  Hun,  340 ;  Ashley  v. 
Woolcott,  11  Cush.  196  ;  Brown  v.  Thurher,  58  How.  97.)  It 
was  not  a  part  of  the  agreement  itself,  and,  therefore,  no  part 
of  tlie  res  gestcB.  {Moore  v.  Meachim^  10  K".  Y.  209  ;  Flood  v. 
Mitchell^  68  id.  509 ;  Howard  v.  McDonough,  77  id.  592.) 
The  rule  that  a  party  signing  a  paper  with  a  blank  in  it 
authorizes  the  parties  intrusted  with  the  paper  to  fill  in  the 
blank  as  he  pleases,  though  it  be  in  direct  contradiction  to 
the  agreement  made,  when  signed  applies.  {Booth  v.  Powers, 
56  K  Y.  31 ;  Kitchen  v.  Place,  41  Barb.  465  ;  Bank  v. 
Schuyler,  7  Conn.  336  ;  Van  Duser  v.  Home,  21  N.  Y.  531.) 

£.  S.  Wood  for  respondent.  The  question  whether  the 
checks  had  been  fraudulently  altered  by  the  drawee  was  one 
exclusively  of  fact  and  solely  for  the  jury  to  determine. 
{Wood  V.  Steele,  6  Wall.  80 ;  Crawford  v.  West  Sid^  Bank, 
100  IS..  Y.  53,  54  ;  Daniels  on  Neg.  Inst.  §  1660.)  The  change 
in  the  time  of  payment  of  the  checks,  by  making  them  payable 
from  twenty  days  to  three  months  later  than  the  date  of  the 
instrument,  was  a  material  alteration  that  changed  the  liability 
of  the  indorser  and  rendered  the  instrument  void.  (Edwards 
on  Bills,  95 ;  Crawford  v.  W.  S.  Ba?ik,  100  N".  Y.  50,  56 ; 
49  Sup.  Ct.  68 ;  Vance  v.  Lowther,  L.  R,  1  Ex.  Div.  176 ; 
Master  v.  Miller,  4  Term  Rep.  320 ;  Smith's  Leading  Cases, 
458  [English  and  American  Notes]  ;  Wood  v.  Steele,  6  Wall. 
Sic?KEL8  —Vol.  LXIX.     36 
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80 ;  Britton  v.  Dierker^  2  Am.  Kep.  553  ;  45  Mo.  591 ; 
Waterman  v.  Yose^  43  Me.  511;  Ileffner  v.  Weiirich^  36 
Penn.  St.  423;  2  Pars.  Xotes  and  Bills,  550;  Wyerhavi^r  v. 
Dun^  1  East.  Rep.  T20.)  The  entries  in  his  book  by  Madden 
was  an  original  memorandum  made  by  the  party  himself, 
sworn  to  be  correct,  and  was  part  of  the  res  gesUe  and  properly 
received  in  evidence.  {Guy  v.  Mead^  22  X.  Y.  462 ;  Peck  v. 
Valentine^  94  id.  569 ;  Mayor j  etc.^  v.  Second  Avenice  H.  B. 
Co.^  31  Hun,  241 ;  ElUworth  v.  JEtna  Lwarance  Company^ 
21  Week.  Dig.  469  ;  Bigelow  v.  IlaU,  91 N.  Y.  145 ;  Riordin 
V.  Da/viSy  29  Am  Dec.  442 ;  Fish  v.  Adams,  37  Mich.  598 ; 
Meyer  v.  Beickardt,  112  Mass.  105;  Beed  v.  U.  S.  Ex,  Co,, 
48.  N.  y.  468.)  Until  it  is  shown  that  the  production  of  the 
primary  evidence  is  out  of  the  party's  power,  no  other  proof 
of  the  fact  is  in  general  admitted.  All  evidence  falling  shT)rt 
of  this  is  in  its  degree  termed  secondary.  (I  Greenleaf,  §84.) 
Oral  evidence  cannot  be  substituted  for  any  writing  the  exist- 
ence of  which  is  disputed,  and  which  is  material  either  to 
the  issue  between  the  parties,  or  to  the  credit  of  tlie 
witness,  and  is  not  merely  the  memorandum  of  some  other 
fact.  (1  Greenleaf,  §  88 ;  Behhurg  v.  Mayor,  etc,,  1  East,  182.) 
Where  blanks  are  intentionally  left  in  a  note,  check  or  other 
instnmient  the  party  who  is  intrusted  with  the  use  of  the 
instrument,  or  the  person  to  whom  it  is  delivered  for  use,  has 
implied  authority  to  fill  actual  blanks  by  inserting  the  amount, 
the  time,  or  place  of  payment,  and  the  party  who  has  left 
such  blanks  will  be  bound  by  the  terms  of  the  completed, 
perfected  instrument',  on  the  theory  that  he  has  made  the  other 
his  agent  for  the  purpose  of  making  it  perfect.  {Angle  v. 
N.  W.  M.  L,  Ins.  Co.,  2  Otto,  330,  338,  339,  340 ;  Wyerhxiuser 
V.  Dun,  1  East.  Rep.  720.)  The  general  rule  in  respect  to  the 
alteration  of  commercial  paper,  and  the  effect  of  that  altera- 
tion to  discharge  the  prior  parties  to  it,  is  well  settled  and  must 
prevail  {Na;t,  Bk.  of  Commerce  v.  N,  M,  B,  Assn.j  55 
N.  Y.  211 ;  8.  V.  Bk.  v.  Loornis,  85  id.  207.)  The  act,  there- 
fore, of  interlining  the  new  matter  is  equivalent  to  the  erasure 
of  written  or  printed  matter  in  an  instrument,  and  the  substi- 
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tution  of  something  else  in  its  place.  Such  acts  have  always 
been  held  to  render  the  instrument  void.  {Angle  v.  iT.  W. 
JU.  Z.  I7i8.  Co  5  2  Otto,  330.)  There  is  no  principle  in  the 
law  of  estoppel  that  applies  to  the  defendant  Madden  in  this 
case.  {Britton  v.  DierJcer^  2  Am.  553 ;  Wood  v.  Stede, 
6  Wall.  80;  Crawford  v.  W.  S.  BL,  49  Sup.  Ct.  68;  100 
X.  Y.  50;  Bk.  of  Coinm.  v.  Mechanics'  Bh,  55  id.  211; 
Marine  Bk.  v.  Cit?/  Bk.^  59  id.  67 ;  Susquelumna  Bk.  v. 
Loomis^  85  id.  207;  Vance  v.  Lowther^  16  Moak's  Eng.  Rep. 
583;  Trigg  Y.  Taylor,  72  Am.  Rep.  263.) 

Bradley,  J.  The  action  was  brought  to  recover  the  amount 

of  eighteen  checks  drawn  by  the  defendant  Sarah  M.  Fowks, 

by  her  attorney,  Horatio  Fowks,  upon  the  National  Bank  of 

Rondout,  and  payable  to  the  order  of  tlie  defendant  Madden, 

and  indorsed  by  the  latter.      Madden  alone  defended,  and 

alleged  that  after  the  checks  were  indorsed  by  him  they  were 

altered  in  respect  to  the  time  for  payment,  so  as  to  make  them 

payable  at  a  future  day  without  his  knowledge  or  consent. 

He  testified  that,  when  so  indorsed  by  him,  no  time  of  payment 

was  expressed  in  any  of  them.     Wlien  they  were  discounted 

l>y  the  plaintiff  they,  respectively,  appeared  to  be  payable 

*t  specified  times  subsequent  to  their  dates.     The  defendant 

-Gladden  also  testified  that  when  he  indorsed  the  several  checks 

/f^  /Qade  a  memorandum  entiy  of  the  dates,   amounts  and 

d/fn^  "^^hen  payable  of  them,  respectively ;  and  in  his  examina- 

^^^^  iii  chief,  in  his  own  behalf,  he  was  permitted,  against  the 

^.^^&<^t:ioii  and  exception  of  the  plaintiff's  counsel,  to  read  such 

^^'^aoi^nda  to  the  jury.     The  main  question  arises  upon  the 

^tnissibiiity  of  those  entries  in  evidence.     The  rule  in  this 

^te     prior  to  the  decision  in  3£errill  v.  Ithaca  and  Owego 

R^^lr^^f^ad  Company  (16  Wend.  586)  was,  that  a  witness  might 

refer  to  his  memorandum  to  refresh  his  memory,  and  then  was 

l^^'^^itted  to  testify  to  the  facts,  provided  he  could  do  so  inde- 

pendontly  of  it  upon  his  recollection.     That  was  the  extent  of 

fte    mle  in  this  respect.     {Feeter  v.  Heath,  11  Wend.  479  ; 

^^^ence  v.  Barker,  5  id.  301.)     In  the  Men-ill   Case  the 
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court  reviewed  the  eases,  and  cited  text  books  upon  the  sub- 
ject, and  announced  the  conclusion  that  original  entries  read 
by  a  witness,  and  which  he  should  testify  were  correctly  made, 
might  be  read  in  evidence,  though  he  remembered  nothing  of 
the  facts  represented  by  them,  but  that  to  render  such  entries 
admissible,  it  should  appear  that  "  every  source  of  primary 
evidence  had  been  exhausted."  Since  then,  so  far  as  we  have 
observed,  it  has  uniformly  been  held  admissible  for  the  wit- 
ness to  refer  to  the  original  entries  in  respect  to  the  facts  which 
he  is  called  upon  to  testify,  and  if  he  verifies  their,  correctness, 
and  is  unable  to  recollect  such  facts,  independently  of  such 
entries,  they  may  be  read  in  evidence.  {Bank  of  Monroe  v. 
Culver^  2  Hill,  5ai ;  CoU  v.  Jesmp^  10  N.  Y.  96 ;  Halaey 
Y.  Simsebaugh^  15  id.  485 ;  Russell  v.  H.  R.  R.  R.  Co.y  17  ii 
134 ;  Guy  v.  Mead,  22  id.  462 ;  Squires  v.  AhboU^  61  id. 
630-535  ;  Ebward  v.  McDonough,  77  id.  592 ;  Peck  v.  Valenr 
tine^  94  id.  569 ;  Mayor j  eto.y  v.  Second  Ave.  R.  R.  Co.,  102 
id.  572-580 ;  Brown  v.  JoneSy  46  Barb.  400 ;  Meacham  v. 
PeUy  51  id.  65 ;  Kennedy  v.  0.  c&  S.  R.  R.  Co.,  67  id.  170-182.) 
The  General  Term  cited,  on  this  question,  Guy  v.  Meadj 
and  made  the  remark  that  while  that  case  differed  from  this,  in 
the  fact  that  there  the  witness  had  no  recollection  of  the  matter, 
independently  of  the  memorandum  referred  to,  the  court  did 
not  place  its  decision  upon  that  ground.  Although,  in  that 
case,  the  court  did  not  expressly  declare  that  the  admissibility 
of  the  evidence  was  dependent  upon  the  want  of  recollection 
of  the  witness,  the  fact  existed  which  rendered  the  paper  com- 
petent evidence  within  the  rule  as  before  stated ;  and  reference 
was  there,  with  apparent  approval,  made  to  Russell  v.  Hudsofh 
River  Railroad  Compamy  {supra),  where  the  judgment  of  the 
court  below  was  reversed  for  error  in  receiving  a  memorandum 
in  evidence  when,  for  aught  that  appeared,  the  witness  had 
recollection  of  the  facts  to  which  he  was  called  upon  to  testify, 
independently  of  it.  And  the  cases  above  cited,  determined 
subsequently  to  Guy  v.  Meady  state  and  adhere  to  the  doc- 
trine that  original  entries  made  by  a  witness  are  admissible 
afl  auxiliary  to  his  evidence,  only  when  he  is  unable  to  dis- 
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tmctly  recollect  the  fact  without  the  aid  of  it.  This  pro- 
position seems  well  settled  in  this  state  by  a  current  of 
authority  for  the  last  fifty  years,  which  now  requires  adher- 
ence to  it,  unless  it  may  bo  seen  that  it  works  unjustly  upon 
the  rights  of  the  parties.  The  rule  which  renders  such  entries 
admissible  rests  upon  the  principle  of  necessity  for  the  recep- 
tion of  secondary  evidence,  and  is  not  applicable  where  the 
witness  has  a  distinct  recollection  of  the  essential  facts  to 
which  they  relate.  The  primary  common-law  proof  is  then 
furnished,  and  the  necessity  for  evidence  of  the  lesser  degree 
does  not  arise.  And  this  right,  so  qualified,  to  introduce  such 
secondary  evidence  is  the  better  rule,  in  view  of  the  opportu- 
nity which  otherwise  might  exist,  to  superadd  a  written  mem- 
orandum to  the  evidence  of  a  witness,  which  it  cannot  be 
said  might  not  sometimes  be  improperly  made  available  to 
strengthen  his  testimony  with  a  court  or  jury,  and  such  may 
be  within  reasonable  apprehension  until  the  moral  infirmity 
of  human  nature  becomes  exceptionally  less  than  it  yet  has. 
This  reason  for  the  rule  so  limited  has  also  been  in  the  minds 
of  the  courts  in  deciding  the  cases  declaring  it.  {MeachoAn  v. 
Pea,  51  Barb.  65-68;  Driggs  v.  Smith,  4  J.  &  S.  283; 
RmadL  v.  H.  R.  R,  R.  Co.,  17  K  Y.,  134.) 

In  holding,  as  we  do,  that  entries  made  by  a  witness  are  not 
admissible,  unless  it  appear  that  he  does  not  recollect  the 
occurrence  to  which  they  relate,  independently  of  them,  we  but 
reajfirm  what  may  be  deemed  the  rule  already  quite  well  estab- 
lished in  that  respect.  In  the  present  case  it  not  only  did  not 
80  appear,  but  the  evidence  of  the  defendant  fairly  indicated 
that  his  recollection  was  distinct  of  the  facts  in  issue,  to 
which  his  memoranda  referred.  The  ruling  which  permitted 
the  entries  to  be  read  in  evidence,  therefore,  was  error,  unless 
they  may,  as  contended  by  the  defendant's  counsel,  be  con- 
sidered admissible  as  part  of  the  res  gestas.  It  is  difficult  to 
see  that  it  does,  and  we  think  it  does  not  come  within  that 
doctrine.  The  entries  were  made  by  defendant,  and  were 
descriptive  of  the  papers  indorsed  by  him.  The  acts  which 
he  then  was  called  upon  to  do,  and  did  do,  were  to  indorse  the 
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<;heck8.  The  fact  of  the  indorsement  by  him  of  his  name 
upon  them  is  not  questioned.  The  act  of  making  the  entries 
was  not  illustrative  of  that  of  the  indorsement,  nor  did  it 
tend  to  characterize  it,  and  it  does  not  come  within  the  rule 
requisite  to  permit  it  to  be  treated  as  part  of  the  transaction. 
(Wharton's  Ev.  §  259;  Nutting  v.  Page,  4  Gray,  584; 
Moore  v.  Meacham^  10  N".  Y.  207;  TiUon  v.  Terwilliger^ 
56  id.  277.) 

The  case  of  Bigdow  v.  Hall  (91  N.  T.  145),  is  not  appli- 
cable in  that  respect  to  the  situation  presented  in  this  case. 
There  the  parties  participated  in  making  the  entries  at  the 
time  of  the  transaction,  and  they  had  relation  to  it,  wliile 
here  the  current  entries  were  made  by  the  defendant  alone, 
and  all  that  Fowks  appears  to  have  done  was  to  make  from 
time  to  time  entry  of  a  supposed  past  act  of  payment  of  a 
previously  indorsed  check,  and  that  was  done  before  the 
defendant's  entry  descriptive  of  the  succeeding  one,  and  with 
the  latter  entry  the  party  procuring  the  indorsement  had 
nothing  to  do,  nor  does  it  appear  that  he  was  then  advised  of 
the  entry  as  made  by  the  defendant,  {Brown  v.  Thurber^ 
68  How.  95-97.) 

The  evidence  of  the  person  who  represented  the  drawer  of 
the  checks,  and  drew  them  as  her  attorney,  was  contradictory 
of  that  given  by  the  defendant  Madden  in  every  respect  essen- 
tial to  the  issue  presented  at  the  trial.  It  cannot  be  seen  that 
the  reading  to  the  jury  of  the  memoranda  may  not  have  had 
some  influence  upon  tlieir  action  on  the  main  question  of  fact, 
which  they  were  required  to  determine. 

The  alleged  alteration  was  a  material  one,  and  the  finding 
that  it  was  made  after  the  defendant's  indorsement,  and  with- 
out his  consent,  presumptively  required  the  conclusion  that 
the  checks  so  altered  were  rendered  iu valid  as  against  the 
indorser,  and  tliat  such  defendant  was  entitled  to  a  verdict. 
{Crawford  v.  West  Side  Baiik,  100  K  Y.  50.) 

The  presumption  in  such  case  is,  that  it  was  so  made  as  to 
vitiate  it,  and  the  burden  is  with  the  party  seeking  to  make 
an  altered  instrument  the  basis  of  recovery  to  reUeve  it  from 
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the  effect  of  the  unauthorized  alteration,  which  may  be  done 
by  showing  that  it  was  made  by  a  stranger  to  it. .  ( Waring  v, 
Smyth,  2  Barb.  Ch.  119  ;  Eerrich  v.  Malin,  22  Wend.  388 ; 
Smith  V.  McGowan,  3  Barb.  404.) 

Nothing  appears  in  this  case  to  indicate  that  any  relief  in 
that  manner  can  be  had  from  the  effect  of  the  alteration,  if 
the  jury  find  it  was  made  after  the  indorsement  and  without 
the  knowledge  or  consent  of  the  indorser. 

No  other  question  presented  here  by  the  plaintiff's  counsel 
seems  to  require  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Parker,  J.,  not  sitting. 

Judgment  reversed. 


ZippoRAH  R.  Clark,  Respondent,  v.  Henry  V.  MoNeal  et  al.. 
Appellants. 

The  rale  that  where  one  who  has  purchased  real  estate,  with  full  notice  of 
an  equitable  claim  of  another  thereto,  transfers  it  to  a  bona  fide  purchaser, 
the  latter  not  only  takes  a  good  title,  but  can  transfer  such  a  title  to 
one  who  purchases  with  full  knowledge  of  the  fact,  Is  subject  to  this 
exception,  where  the  transfer  is  back  to  the  original  purchaser,  who  was 
guilty  of  constructive  fraud  in  transferring  the  property;  if  it  becomes 
rcTcsted  in  him,  the  original  equity  will  re-attach  to  it  in  his  hands. 

After  the  assignment  of  a  mortgage,  which  was  not  recorded,  the  mortgagee, 
at  the  request  of  the  owner  of  the  equity  of  redemption,  and  without  the 
knowledge  or  consent  of  the  assignee,  caused  the  same  to  be  canceled  of 
record.  Said  owner  then  executed  another  mortgage  on  the  premises 
to  mortgagees  who  had  full  notice  of  the  facts;  they  assigned  the  same  to 
bona  fide  purchasers,  who  foreclosed  the  mortgage,  and  on  the  foreclosure 
sale  the  premises  were  purchased  by  the  mortgagees  in  the  name  of  an 
agent  or  representative,  who  conveyed  the  same  to  a  person  having  full 
knowledge  of  the  equities  of  the  holder  of  the  original  mortgage.  In  an 
action  to  foreclose  said  mortgage,  luldy  that  it  was  a  lien  prior  to  the 
interest  of  said  subsequent  mortgagees  or  the  grantee  of  their  agent;  that 
while,  upon  transfer  of  the  subsequent  mortgage  to  bona  fide  purchasers. 
It  became  in  their  hands  a  lien  prior  to  that  of  plaintiff's  mortgage,  owing 
to  the  protection  afforded  by  the  recording  act,  upon  purchase  of  the 
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premises  by  one  acting  for  the  mortgagees,  plaintiff's  equity  at  once 
reattached. 
Upon  the  trial  defendant  Mc.N.,  who  executed  the  second  mortgage,  as  a 
witness  for  plaintiff,  was  permitted  to  testify  to  conversations  between 
him  and  one  of  his  mortgagees,  since  deceased.  This  was  objected  to  as 
incx)mpetent  under  the  Code  of  Civil  Procedure  (§  829).  Held,  untenable, 
as  plaintiff  did  not  derive  title  to  her  mortgage  from  said  mortgagor, 
and  so  the  witness  was  not  called  in  his  own  behalf  or  that  of  one  who 
had  succeeded  to  his  interest. 

(Argued  April  22,  1889;  decided  May  3,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
upon  an  order  made  February  13,  1888,  which  affirmed  a  judg- 
ment entered  in  favor  of  plaintiff,  upon  a  decision  of  the  court 
on  a  trial  at  Special  Term. 

This  action  was  commenced  to  foreclose  a  mortgage,  dated 
and  recorded  February  21,  1856,  given  by  Jonah  Miller  to 
Abraham  H.  Impson  to  secure  the  payment  of  $1,000,  in  one 
year,  with  interest,  according  to  the  condition  of  a  bond  accom- 
panying the  same. 

Said  bond  and  mortgage  were  duly  assigned,  for  value, 
April  30,  1856,  by  Impson  to  Matilda  C.  Durland,  April 
1, 1861,  by  the  latter  to  James  Durland,  and  January  30, 1880, 
by  the  said  James  Durland  to  the  plaintiff.  None  of  said 
assignments  were  recorded.  May  1,  1863,  the  lands  in  ques- 
tion were  conveyed  to  Ilenry  V.  McNeal,  who,  in  the  deed, 
assumed  and  agreed  to  pay  said  mortgage,  and  from  the  date 
of  his  purchase  until  February  13, 1880,  he  did  pay  the  interest 
thereon  as  it  became  due  to  the  holder  thereof.  October  1, 
1873,  McNeal  and  wife,  for  value,  mortgaged  said  premises  to 
Joseph  V.  Whelan  to  secure  the  payment  of  $2,000  and 
interest.  This  mortgage  was  duly  recorded  October  3,  1873. 
Subsequently,  Whelan  died,  and  the  defendants  Crosby  are  his 
executors.  October  11,  1873,  said  Impson,  at  the  request  of 
McNeal,  but  without  any  consideration,  and  without  the 
knowledge  or  consent  of  the  assignees  of  said  Impson  mort- 
gage, caused  the  same  to  be  canceled  of  record.     The  plaintiff 
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purchased  for  full  value,  and  without  notice  that  her  mortgage 
had  been  satisfied,  except  such  as  is  implied  from  the  record, 
which  she  did  not  examine,  and  upon  the  assurance  from 
McNeal  that  it  was  the  first  hen  upon  the  lands  covered 
thereby.  Prior  to  January  22,  1876,  said  Henry  V.  McNeal 
and  one  William  McNeal  were  copartners,  and  as  such  were 
indebted  to  Homer  Ramsdell  &  Co.,  a  firm  composed  of  Homer 
Eamsdell  and  George  W.  and  James  A.  Townsend,  in  the  sum 
of  $5,000  upon  a  running  account,  to  secure  tlie  payment  of 
which,  on  that  day,  they  executed  to  the  persons  comprising 
the  latter  firm,  a  mortgage  covering,  with  other  lands,  those 
described  in  plaintiffs  mortgage.  This  mortgage  was  recorded 
January  26,  1876,  and  before  the  same  was  given  said  Homer 
Eamsdell  and  George  W.  Townsend  were  each  notified  that 
the  mortgage  held  by  plaintiff  was  a  subsisting  and  first  lien 
upon  the  lands  described  therein.  Subsequently,  James  A. 
Townsend  retired  from  said  firm  and  assigned  his  interest  in 
said  mortgage  to  his  copartners,  who  thereupon  organized  a 
new  firm  under  the  same  firm  name,  and  as  such  held  and 
owned  said  mortgage.  Said  assignment  was  dated  February 
Ay  1876,  and  was  recorded  February  2,  1877.  On  the  1st  of 
February,  1877,  said  Homer  Eamsdell  and  George  W.  Town- 
send,  for  full  value,  assigned  their  bond  and  mortgage  to  James 
Mackin  and  others,  as  executors  of  one  De  Wint,  and  guar- 
anteed the  payment  thereof.  Said  executors  accepted  said 
assignment,  which  was  recorded  February  2,  1877,  without 
actual  notice  of  tlie  satisfaction  of  plaintiff's  mortgage  and 
without  examination  of  the  records  in  the  county  clerk's  oflSce. 
Before  the  commencement  of  this  action  tlie  surviving  execu- 
tors of  De  Wint  commenced  an  action,  to  which  the  plaintiff 
herein  was  not  made  a  party,  to  foreclose  their  mortgage,  and 
the  usual  judgment  of  foreclosure  was,  witliout  the  knowledge 
of  the  plaintiff,  perfected  therein  on  the  20th  of  June,  1881, 
with  the  ordinary  provision  for  judgment  for  deficiency 
against  said  Henry  V.  McNeal,  William  McNeal  and  Homer 
Eamsdell,  individually,  and  against  the  executors,  as  such,  of 
SiCKELS — ^VoL.  LXIX.     37 
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said  George  W.  Townsend,  who  had  in  the  meantime  died. 
This  action  was  commenced  May  12,  1881,  against  all  of 'the 
present  defendants  except  Homer  Ramsdell,  the  execu- 
tors of  George  W.  Townsend,  James  A.  P.  Eamsdell  and 
"William  E.  Carvey,  to  cancel  the  satisfaction  of  plaintiffs 
mortgage,  and  to  establish  the  lien  thereof  as  prior  to 
that  of  the  defendants.  A  notice  of  pendency  was 
'filed  therein  May  14,  1881.  Said  action  resulted  in 
a  decree  that  the  lien  of  the  mortgage  held  by  the 
executors  of  De  Wint  was  prior  to  that  of  plaintiff's  mortgage, 
but  that  the  lien  of  the  mortgage  held  by  the  executors  of 
Whelan  was  "  subject  and  subsequent  to  the  lien  of  plaintiffs 
mortgage  and  prior  to  the  lien "  of  any  defendant  in  the 
action ;  that  the  satisfaction  of  plaintiffs  mortgage  was  null 
and  void,  and  that  the  same  should  be  canceled  of  record. 
The  complaint  was  dismissed  as  to  the  executors  of  De  Wint. 
The  plaintiff  appealed  from  that  part  of  the  judgment  wliich 
dismissed  the  complaint,  but  the  General  Term  affirmed  it 
Upon  a  further  appeal,  however,  the  Court  of  Appeals  modi- 
fied the  judgment  by  directing  that  the  plaintiff,  upon  paying 
the  amount  due  to  the  executors  of  De  Wint  on  their  judg- 
ment of  foreclosure  and  the  costs  of  this  action,  should  be 
subrogated  to  all  their  rights  under  their  said  judgment,  bond, 
mortgage  and  the  guaranty  of  Homer  Ramsdell  &  Co.,  and 
directing  said  executors,  "  on  said  payment  being  made  within 
ninety  days,"  to  assign  to  the  plaintiflE  their  judgment,  bond, 
mortgage  and  guaranty.  Thereuj:)on,  the  plaintiff  paid  the 
costs  and  tendered  the  remainder  required  to  be  paid,  but  the 
executors  of  De  Wint  declined  to  accept  such  payment,  or  to 
make  the  transfer,  because,  pending  said  appeals,  their  decree 
of  foreclosure  liad  been  enforced  by  a  sale,  and  the  said 
Homer  Ramsdell  and  the  executore  of  his  deceased  partner 
had  paid,  in  accordance  witli  said  guaranty,  the  amount 
remaining  unpaid  upon  said  bond,  mortgage  and  judgment. 
At  said  sale  the  premises  described  in  plaintiffs  mortgage 
were  struck  oJ0E  to  one  James  A.  P.  Ramsdell  for  the  sum  of 
$50,  but  he  was  not  present  at  the  sale,  and  neither  authorized 
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nor  paid  said  bid,  which  was  made  by  the  direction  of  said 
guarantors  and  for  their  benefit.  The  referee  who  conducted 
the  sale,  without  receiving  the  amount  of  said  bid  from  any- 
one, executed  a  deed  to  said  James  A.  P.  Ramsdell,  who  subse- 
quently conveyed  said  premises  to  the  defendant  "William  E. 
Carvey.  The  negotiations  which  led  to  such  purchase  by 
Carvey  were  had  by  him  with  the  representatives  of  said 
guarantors,  who  received  the  consideration  therefor,  and 
indemnified  said  Carvey  from  loss  by  reason  of  the  claim  of 
the  plaintiff.  Prior  to  said  purchase  Carvey  W&js  fully 
informed  of  the  pendency  of  this  action  and  of  the  existence 
of  plaintiff's  mortgage  and  of  her  claim  to  priority. 

The  plaintiff  having  filed  a  supplemental  complaint,  with 
proper  allegations,  making  Ramsdell,  Townsend's  executors 
and  CarVey  parties,  the  action  was  tried  and  the  court  at 
Special  Term  found,  among  others,  the  foregoing  facts,  and 
as  a  conclusion  of  law,  that  the  mortgage  of  the  plaintiff  was  a 
valid  and  subsisting  lien  upon  the  lands  in  question,  prior  to  the 
interest  of  any  of  the  defendants,  and  that  she  was  entitled  to 
judgment  of  foreclosure  and  sale  against  all  of  the  defendants. 
Judgment  was  entered  accordingly,  which  upon  appeal  was 
affirmed  by  the  General  Term. 

E,  Countryman  for  appellants.  The  extension  of  credit 
upon  the  debt  from  McNeal  to  Eamsdell,  by  means  of  the 
mortgage  and  the  goods  obtained  at  the  time,  wajs  a  parting 
with  value.  {Bums  v.  Bowlcmd^  '40  Barb.  369  ;  Pratt  v. 
Coman^  37  K.  Y.  443 ;  Bacon  v.  Ya7i  Schoonhoven^  87  id.  446.) 
The  purchaser  at  a  foreclosure  sale  occupies  the  same  position 
as  to  priority  of  liens  on  the  property  that  the  mortgagee  held. 
(Jones  on  Mort.  §  1654 ;  Davis  v.  Conn.  MuL  L,  Ina.  Co.y  84 
m.  508 ;  Code  of  Pro.  §  632 ;  Mo^mt  v.  Manhattom  Co., 
43  K".  J.  Eq.  25.)  A  purchaser  from  one  who  is  protected  by 
the  recording  act  against  a  prior  unrecorded  mortgage,  is  him- 
self protected,  notwithstanding  he  purchases  while  having 
actual  notice  of  such  unrecorded  mortgage.  {JLacvsi/rine  Fer. 
Co,  v.  Lake  G.  ct  F.  Co,,  82  K  Y.  476,  483 ;  Wood  v.  Chapm, 
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3  Kern.  509 ;  Griffiths  v.  Griffiths,  9  Paige,  315 ;  Rector  v. 
Mack,  93  N,  Y.  491.)  The  sale  unrler  the  Mackin  judgment 
had  the  same  effect  as  it  would  have  had  had  an  entire  stranger, 
without  knowledge  of  Mrs.  Clark's  mortgage,  been  the  pur- 
chaser. {Rector  v.  JIach,  93  N.  Y.  491,  494.)  The  plaint- 
iiFs  position  as  to  the  executors  of  De  Wint  was  that  of  a 
subsequent  lienor,  and  a  payment  by  her  to  them,  as  holders 
of  a  prior  mortgage,  would  have  been  a  redemption  .of 
the  mortgage,  and  would  have  canceled  the  mortgage  debt 
and  disc^harged  the  guaranty.  {Ellsworth  v.  Lockwood,  42 
N.  Y.  97;  Frost  v.  Tonkers  Sav.  Bk.,  70  id.  553  ;  Baylies 
on  Sureties,  4.)  The  rule  concerning  commercial  paper,  choses 
in  action,  or  personal  property  of  any  description,  not  being 
prescribed  by  any  statute,  but  depending  upon  principles  of 
commercial  law  or  general  equity,  has  no  application  to  convey- 
ances of  real  estate,  as  affected  by  the  recording  act.  (  Webster 
V.  Van  Steenburffh,  46  Barb.  211 ;  Wood  v.  ChUpin,  3  Kern. 
509.)  The  testimony  of  Henry  V.  McNeal  and  William 
McNeal  of  conversations  between  themselves  and  George  W, 
Townsend,  now  deceased,  was  inadmissible  under  section  829 
of  the  Code.     {Foote  v.  Beecher,  78  X.  Y.  155.) 

Henry  Bacon  for  respondent.  Plaintiff  has,  and  can  claim^ 
no  better  rights  than  her  assignor  had ;  nor  can  she  be  deprived 
of  any  of  the  rights  which  he  possessed.  {Crane  v.  Turnery 
67  N.  Y.  437,  440 ;  Trustees  of  Union  College  v.  Wheeler,  61 
id.  88  ;  Decker  v.  Boice,  83  id.  215  ;  Shafer  v.  Reilly,  50  id. 
61 ;  Green  v.  Warnick,  64  id.  220 ;  Delancey  v.  Ste<imSy 
66  id.  157 ;  Yoking  v.  Guy,  87  id.  457,  462  ;  Chance  v.  Isaacs^ 
5  Paige,  592 ;  Patterson  v.  Brewster,  4  Edw.  364.)  This 
action  is  well  brought  to  have  a  judgment  declaring  the  satijy- 
faction  piece  and  the  record  of  it  null  and  void  and  directing 
their  cancellation.  {McUem^  v.  Hazard,  45  N.  Y.  580,  583  ; 
Code  Civil  Pro.  §  1632 ;  Harrison  v.  Simmons,  3  Edw.  Ch. 
394,  395  ;  Haxjes  v.  Thomas,  56  X.  Y.  521.)  The  effect  of 
omitting  to  make  the  holders  of  the  Impson  mortgage  parties, 
whether  their  liens  are  prior  or  subsequent  to  the  action  to 
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foreclose  the  Kamsdell  mortgage,  is  to  leave  its  lien  undisturbed 
and  the  right  to  foreclose  it  unaflEected.  Actual  notice  is 
equivalent  to  the  notice  arising  from  the  record,  and  a  party 
taking  conveyance  or  mortgage  with  actual  notice  of  an  exist- 
ing lien  is  not  protected  by  the  recording  acts.  (2  R.  S.  chap. 
3,  §  1 ;  Jackson  v.  Burgott^  10  Johns.  457 ;  Butler  v.  Vide^ 
44  Barb.  166.)  If  the  mortgage  was  given  as  payment,  the 
mortgagees  are  not  within  the  protection  of  the  recording  act. 
{Dickinson  v.  Fillinghu7^8U'4:  Paige,  215 ;  Weaver  y.  Barden^ 
49  N.  Y.  286.)  If  given  as  collateral  security,  the  mortgagees 
are  not  within  the  protection  of  the  recording  act  because 
there  is  no  proof  of  an  express  extension  of  the  time  of  pay- 
ment. ( Wood  V.  Bobinson^  22  N.  Y.  664 ;  Carey  v.  White^ 
52  id.  138;  Young  y.  Guy,  87  id.  457.)  The  fact  that 
Eamsdell  &  Co.  paid  on  account  of  their  guaranty  the  balance 
due  to  Mackin  and  others,  trustees,  does  not  add  anything  to 
the  extent  of  the  rights  and  interests  of  the  former.  (Story's 
Eq.  Jur.  §  410 ;  Daniel  on  Negotiable  Inst.  §  805 ;  Quinn  v. 
FuUer,  7  Cush.  224;  Sh^iU  v.  Large,  6  Barb.  373,  380; 
Knick.  Life  Lis.  Co.  v.  NeUon,  78  N.  Y.  137.) 

Vann,  J.  The  lien  of  plaintiff's  mortgage  was  prior  to  that 
of  the  mortgage  of  Eamsdell  &  Co.,  before  they  assigned  it  to 
a  honafide  purchaser,  because  they  accepted  the  latter  without 
actual  notice  of  the  existence  of  the  f onner.  But  after  the  pur- 
chase of  the  Ramsdell  mortgage  by  the  executors  of  De  Wint, 
in  good  faith  and  for  full  value,  it  became,  in  their  hands,  prior 
in  lien  to  that  of  plaintifiE's  mortgage,  owing  to  the  protection 
afforded  by  the  recording  act.  Upon  the  former  appeal  this 
court  sought  to  protect  the  equity  of  plaintiff  as  against  Rams- 
dell &  Co.  by  permitting  her  to  acquire  the  rights  which  the 
executors  of  De  Wint  had  obtained  by  their  purchase,  includ- 
ing the  guaranty  contained  in  the  assignment  of  the  Ramsdell 
naortgage.  {Clarke  v.  Mackin,  95  N.  Y.  346.)  Prior  to  the 
judgment  of  this  court,  however,  the  land  in  question  had  been 
sold  under  the  decree  based  upon  the  Ramsdell  mortgage,  and 
Ramsdell  &  Co.,  had  discharged  their  guaranty  by  payment  of 
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the  deficiency.    Otherwise  the  plaintifiE  could  have  acquired  the 
Eamsdell  mortgage  and  could  have  been  subrogated  to  the  rights 
of  the  holders  thereof.     If  a  sale  had  been  made,  she  would  have 
been  entitled  to  have  her  mortgage  first  paid  out  of  the  pro- 
ceeds, and  after  application  of  the  residue  upon  the  other  mort- 
gage could  have  collected  from  Ramsdell  &  Co.  any  deficiency 
then  remaining.     In  order  to  accomplish  the  same  result  in  the 
only  way  then  available,  a  supplemental  complaint  was  filed 
and  the  parties  who  were  necesskry,  owing  to  the  change  of 
circumstances,  were  brought  in.    Upon  the  trial  of  the  new 
issues,  the  court  found  that  Ramsdell  &  Co.  were  virtually  the 
purchasers  at  the  foreclosure  sale,  and  that  the  defendant 
Carvey  took  title  from  their  representative  upon  being  indem- 
nified by  them  against  loss  by  reason  of  plaintifPs  claim  to 
priority,  of  which  claim  he  was  fully  informed.     The  situation 
is,  therefore,  the  same  as  if  Ramsdell  &  Co.  now  owned  the 
premises  through  a  purchase  in  their  own  names  under  the  decree 
of  foreclosure.     The  question  presented  is,  whether  such  a 
purchase  by  them,  under  all  the  circumstances,  would  give 
them  a  title  free  from  the  lien  of  plaintiffs  mortgage.     The 
appellants    claim    that    it    would,    upon    the    ground    that 
a  purchase  from  one  who  is  protected  by  the  recording 
act  against  a  prior  unrecorded  mortgage  is  himself  protected, 
even  if  he  had  actual  notice  at  the  time  of  his  purchase.     It  is 
clear  that  a  sale  to  anyone  except  Ramsdell  &  Co.,  or  their 
representative,  would  have  destroyed  the  lien  of   plaintiffs 
mortgage.     But  a  sale  to  Ramsdell  &  Co.,  or  to  one  who  pur- 
chased for  them,  would  not  have  this  efiEect.     As  the  lien  of 
their  mortgage,  while  they  held  it,  was  subject  to  that  of  the 
plaintiffs,  so  their  title  acquired  under  that  mortgage  would 
be  subject  to  the  same  lien.     By  selling  the  mortgage  they  did 
not  destroy  plaintiffs  equity,  but  simply  prevented  her  from 
asserting  it  against  a  bona  fide  purchaser.     If  they  had  after- 
ward bought  the  mortgage,  the  equity  would  have  at  once 
re-attached,  and  when  they  bought  the  land  upon  a  sale  under 
the  mortgage,  the  equity  of  plaintiffs  lien  forthwith  revived. 
It  is  a  familiar  principle  that  where  one  purchases  with  full 
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iiotice  of  the  equitable  claim  of  another  to  the  same  property, 
he  will  not  be  permitted  to  protect  himself  against  that  claim, 
but  his  own  title  will  be  postponed  and  made  subservient  to 
it.  This  is  upon  the  ground  that  he  is  guilty  of  constructive 
fraud.  If,  however,  he  transfers  to  a  bona  fide  purchaser^ 
the  latter  not  only  takes  a  good  title,  but  can  transfer  a  good 
title  even  to  one  who  purchases  with  notice  of  the  facts,  as 
otherwise  the  hona  fide  purchaser  could  not  get  the  market- 
value  of  his  property.  To  this  general  rule,  however,  there  is- 
an  exception.  The  principle  of  protection  does  not  extend  to 
the  one  guilty  of  the  constructive  fraud,  even  if  he  purchases, 
from  a  hona  fide  purchaser. 

The  rule  as  stated  in  Story's  Equity  Jurisprudence  (§  410) 
is,  "  that  it  is  wholly  immaterial  of  what  nature  the  equity  is, 
whether  it  is  a  lien  or  an  incumbrance,  or  a  trust  or  any  other 
claim ;  for  a  hona  fide  purchaser  of  an  estate,  for  a  valuable 
consideration,  purges  away  the  equity  from  the  estate,  in  the 
hands  of  all  persons  who  may  derive  title  under  it,  with  the 
exception  of  the  original  party,  whose  conscience  stands  bound 
by  the  violation  of  his  trust  and  meditated  fraud.  But  if  the 
estate  becomes  revested  in  him,  the  original  equity  will 
re-attach  to  it  in  his  hands." 

The  rule  and  the  exception  are  laid  down  in  Pomeroy's 
Equity  Jurisprudence  (§  754),  as  follows :  "  If  the  title  to 
iand,  having  passed  through  successive  grantees,  and  subject 
in  the  hands  of  each  to  prior  outstanding  equities,  comes  to  a 
purchaser  for  value  and  without  notice,  it  is  at  onx;e  freed 
from  these  equities ;  he  obtains  a  valid  title,  and,  with  a  single 
exception,  the  full  power  oi  disposition.  This  exception  is, 
that  such  a  title  cannot  be  conveyed,  free  from  the  prior 
equities,  back  to  a  former  owner  who  was  charged  with  notice.'* 

The  authorities  are  uniform  upon  the  subject,  so  far,  at 
least,  as  they  apply  to  the  facts  of  this  case.  {Schutt  v.  LargCy 
6  Barb.  373,  380;  Ely  v.  Wilcox,  26  Wis.  91;  Church  v. 
Ruland,  64  Pa.  432 ;  Quinn  v.  Fuller,  7  Cush.  224 ;  Kost 
V.  Bender,  25  Mich.  515 ;  Daniel  on  Negotiable  Inst.  §  805.) 

The  appellants  insist  that  the  witnesses  McNeal  should  not 
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have  been  permitted  to  testify  to  conversations  between  them- 
selves and  Greorge  W.  Townsend,  deceased,  upon  the  ground 
that  such  evidence  was  inadmissible  under  section  829  of  the 
Code  of  Civil  Procedure. 

We  think  the  evidence  was  competent.  The  plaintiff  did 
not  derive  her  title  to  the  mortgage  through  either  of  the 
McJfeals.  Neither  of  them  ever  owned  it.  They  were  not 
called  in  their  own  behalf,  nor  in  behalf  of  a  person  who  had 
succeeded  to  their  interest.  The  action  could  not  have  so 
resulted  as  to  add  to  or  take  from  their  liability.  One  of 
them  was  not  a  party  to  the  action,  and  the  other  interposed 
no  defense. 

The  judgment  should  be  affirmed,  ^vith  costs. 

All  concur,  except  Bbowx,  J.,  not  sitting. 

Judgment  affirmed. 


Florian  J.  BoHN,  by  Guardian,  etc.,  Appellant,  v.  Fbedebick 
C.  Havemeyeb  et  al..  Respondents. 

In  an  action  to  recover  damages  for  injuries  aUeged  to  have  been  caused 
by  defendants'  negligence  these  facts  appeared:  Plaintiff  was  employed 
as  shoveler  in  defendants'  sugar  refinery,  upon  the  second  floor  of 
which  there  are  bins  for  the  refined  sugar.  In  the  bottom  of  each 
bin  is  an  orifice  about  two  feet  square,  through  which  the  sugar 
falls  into  a  packer.  It  is  the  duty  of  the  shovelers,  among  other 
things,  when  the  discharging  orifice  of  a  bin  becomes  clogged,  to  open  it 
by  running  a  pole  down  through  and  loosening  the  sugar.  Plaintiff  had 
been  engaged  in  this  work,  and  was  acquainted  with  the  construction  of 
the  bins  and  the  method  of  discharging  sugar.  The  orifice  of  a  bin 
became  clogged  and  plaintiff  entered  with  a  co-employe  to  open  it.  The 
pole  not  being  long  enough  to  effect  the  purpose,  they  dug  down  into 
the  sugar  far  enough  to  reach  the  orifice  with  the  pole.  On  opening  it 
a  sudden  and  unusual  subsidence  of  the  sugar  occurred  and  plaintiff 
was  drawn  down  and  surrounded  by  sugar;  his  co-employes  threwa  rope 
around  his  body  and  pulled  him  out,  whereby  he  received  the  injuries 
complained  of.  It  was  clearly  proved  that  the  bins  had  long  been  in  use,  and 
no  witness  was  called  to  show  that  they  were  defectively  constructed,  out 
of  repair,  or  that  they  might  have  been  improved.  The  only  evidence  to 
show  defendants'  knowledge  of  the  danger  was  that  of  a  former  employe. 
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who  testified  that  it  was  necessary  in  working  to  go  on  to  the  sugar,  and 
that  it  was  liable  to  run  in  upon  a  person  thus  employed;  that  it  happened 
twice  to  him,  once  the  foreman  being  present.  The  questions  of  defend- 
ants' negligence  and  plaintiff's  contributory  negligence  were  submitted 
to  the  jury,  who  found  for  the  defendants.  Hdd,  no  error  for  which 
plaintiff  could  complain. 

It  aeenu  the  evidence  was  insufficient  to  justify  the  submission  of  the 
question  of  defendants'  negligence  to  the  jury. 

Reported  below,  46  Hun,  557. 

(Argued  April  28,  1889;  decided  May  3.  1889.) 

Appeal  from  judgment  of  the  General  Term  in  the  second 
judicial  department,  entered  upon  an  order  made  December 
13, 1887,  which  affirmed  a  judgment  in  favor  of  defendants, 
entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Abraham  H,  Dailey  for  appellant.  If  the  imperfections 
of  the  bin  contributed  to  the  accident,  and  the  plaintiff  is 
blameless,  the  master  is  liable.  {Cone  v.  D,  Z.  <j6  W.  R.  R,  Co.^ 
81 N.  T.  206.)  It  was  negligence  in  the  foreman  not  to  notify 
the  plaintiff  of  the  danger  attending  that  particular  service, 
and  for  that  kind  of  negligence  the  master  is  liable.  (Whart. 
on  Neg.  §§  210,  211 ;  Clark  v.  Holmes,  7  H.  &  N.  937,  943.) 

Joseph  A.  Burr,  Jr,,  for  respondent. 

Follett,  Ch.  J.  For  several  years  before  the  accident, 
wliich  is  the  subject  of  this  action,  the  defendants  had  owned 
and  operated  a  sugar  refinery  at  Brooklyn,  N.  Y.,  in  which 
the  plaintiff  was  employed  as  a  shoveler.  Upon  the  second 
floor  of  the  refinery  are  bins  about  ten  feet  long,  five  feet 
wide  and  thirteen  feet  "deep,  into  which  refined  sugar  is  dis- 
charged from  the  mill  on  the  third  floor.  A  hole  about  two 
feet  square  is  cut  in  the  bottom  of  each  bin  through  which 
sugar  falls  into  a  packer,  which  presses  it  into  barrels.  The 
action  of  the  packer  is  automatic.  When  a  barrel  is  filled  a 
valve  closes  in  the  packer  and  stops  the  flow  of  sugar  from 
Sickels  —Vol.  LXIX.     38 


298  BoHN  V.  Havemeyer  et  al.  [May, 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 

U. ■  ■       '  . 

the  bin ;  and  when  the  filled  barrel  is  replaced  by  an  empty 
one,  the  valve  opens  and  permits  sufficient  sugar  to  flow  from 
the  bin  into  the  packer  to  fill  the  barrel.  This  operation  is 
repeated  until  all  of  the  sugar  in  the  bin  is  barreled.  It  is 
the  duty  of  the  shovelers  when  the  sugar  is  low  in  the  bin,  to 
shovel  it  towards  and  into  the  discharging  orifice ;  and  when 
the  bin  is  so  full  that  shoveling  is  unnecessary,  it  is  their  duty 
to  keep  the  discharging  orifice  open.  The  plaintiff  had  been 
engaged  in  this  work  previous  to  the  day  of  his  injury  and 
was  acquainted  with  the  construction  of  the  bins  and  the 
method  of  discharging  sugar  from  them. 

Occasionally  the  discharging  orifice  in  the  bottom  of  the 
bin  becomes  clogged,  and  then  it  is  the  duty  of  the  shovelers 
to  open  it  by  running  a  pole  down  through  and  loosening  the 
sugar  about  the  orifice.  On  the  occasion  of  the  accident  in 
question,  the  discharging  orifice  became  clogged  and  the 
plaintiff  entered  the  bin  with  a  co-employe  to  open  it,  but 
the  depth  of  the  sugar  was  so  great  that  the  pole  used  was 
not  long  enough  to  effect  the  purpose.  A  shovel  was  pro- 
cured and  they  dug  down  into  the  sugar  far  enough  to  enable 
them  to  reach  the  orifice  with  the  pole.  After  some  difficulty 
they  accomplished  their  purpose,  and  thereupon  a  sudden  and 
unusual  subsidence  of  sugar  occurred,  drawing  the  plaintiff 
and  his  co-employe  downwards.  The  plaintiff's  companion 
sank  into  the  sugar,  and  that  which  was  above  him  came  down 
upon  and  suffocated  him.  The  plaintiff,  who  evidently  was 
not  standing  in  the  lowest  part  of  the  pit,  was  not  covered 
like  his  companion,  but  was  surrounded  by  sugar  to  a  point 
somewhat  above  his  waist.  When  in  this  situation  his 
co-employes  threw  a  rope  around  his  body  in  the  region  of 
his  chest  and  pulled  him  out,  by  which  means  he  alleges  liis 
chest  and  lungs  were  injured.  It  is  supposed  that  the  sugar 
became  caked,  forming  a  large  dome  shaped  crust  over  the 
discharging  orifice,  and  that  all  tlie  sugar  underneath  it  passed 
through  the  packer  into  the  barrels,  leaving  a  cavity,  and  that 
the  breaking  of  the  crust  caused  this  unusual  subsidence, 
which,  together  with  the  fact  that  the  shovelers  were  in  the 
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pit  which  they  had  dug,  was  the  immediate  cause  of  their 
being  overwhelmed. 

The  plaintiff,  for  the  grounds  of  his  action,  alleged :  (1), 
That  the  bin  was  improperly  and  negligently  constructed; 
and  (2),  that  the  defendants  knowingly  exposed  the  plaintiff 
to  a  danger  unknown  to  him,  but  well  known  to  them.  In 
addition  to  a  general  denial,  the  defendants  alleged  that  the 
plaintiff  and  his  co-employe  negligently  contributed  to  the 
accident  by  permitting  the  crust  to  form,  and  by  digging  and 
entering  a  pit  directly  over  the  discharging  orifice  for  the 
purpose  of  reaching  and  breaking  the  crust  with  the  pole. 

The  undisputed  e^ndence  is  that  the  bins  had  long  been  in 
use,  and  no  witness  was  called  to  show  that  they  were  defect- 
ively constructed,  out  of  repair  or  that  they  might  have  been, 
improved.  The  only  evidence  in  support  of  the  plaintiflPs 
second  allegation  was  given  by  Xeigel,  a  former  employe  in 
the  refinery,  who  testified :  '*  It  is  necessary  to  go  ohto  the 
sugar  or  it  would  stop ;  in  doing  so  in  working  there  the  sugar 
is  liable  to  run  in  upon  a  person  so  employed ;  it  happened 
twice  to  me  ;  *  *  *  once  the  foreman  was  present  when 
tliis  thing  occurred ;  we  was  up  on  the  other  floor  looking 
down  at  it,  but  a  man  was  near  me ;  he  lent  his  hand  or  else 
I  would  have  been  drawn  down  myself ;  *  *  *  when  I 
was  caught  in  the  sugar  I  don't  know  whether  the  foreman, 
looking  down  from  the  floor  above,  was  the  one  who  lost  his 
Hfe  on  that  occasion,  or  another  one ;  I  went  in  about  waist 
high  ;  the  bottom  of  the  bin  was  perfectly  flat."  This  wit- 
ness does  not  state  when  these  occurrences  happened,  or  who 
were  present.  It  is  apparent  to  anyone  that  sugar  while 
being  drawn  from  a  bin  would  run  and  surround,  to  a  greater 
or  less  extent,  a  person  at  work  in  the  bin.  The  plaintiff  had 
the  same  means  of  knowing  the  danger  as  the  defendants, 
and  the  evidence  of  Xeigel  was  insuflicient  to  sustain  a  find- 
ing that  defendants  knowingly  exposed  the  plaintiff  to  a 
danger  unknown  to  him,  but  well  known  to  them. 

"Whether  the  defendants  were  negligent,  and  whether  the 
plaintiff  negligently  contributed  to  his  injury,  were  submitted 
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to  the  jury  as  questions  of  fact,  and  found  for  the  defendants, 
which  verdict  the  trial  court  refused  to  set  aside. 

It  is  urged  in  behalf  of  the  appellant  that  the  court  erred 
in  giving  and  refusing  certain  instructions  to  the  jury,  and 
also  in  ruling  upon  the  admissibility  of  evidence  relating  to 
the  question  of  damages. 

After  an  examination  of  the  evidence  we  are  satisfied  that 
it  is  insufficient  to  justify  the  submission  to  the  jury  of  the 
question  of  defendants'  negligence,  and  for  this  reason  the 
exceptions  to  the  charge  and  to  the  rulings  upon  the  question 
of  damages  are  unavailing. 

Finding  no  available  exceptions  to  the  admission  or  exclusion 
of  evidence  relating  to  defendants'  negligence,  or  to  the  plaint- 
iffs contributory  negligence,  the  judgment  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


Samuel  C,  Root,  Respondent,  v.  The  Long  Island  Railboad 
^^ vvT ^  Company,  Appellant. 

A  railroad  corporation  may  not  make  an  unreasonable  or  unjust  discrimi- 
nation between  its  customers  in  its  freight  charges. 

The  question  as  to  whether  such  discrimination  has  been  made  is  ordinarily 
one  of  fact. 

Defendant  and  one  Q.  entered  into  a  written  contract,  which  provided  that 
the  latter  should  build,  upon  certain  lands  belonging  to  the  former,  a 
dock  and  erect  thereon  a  i3ocket  for  holding  and  storing  coal.  Defend- 
ant was  to  have  the  use  of  the  south  side  of  the  dock  and  of  thirty  feet 
of  the  shore  end  and  the  right  to  use  the  other  portions  when  not  required 
by  Q.  In  consideration  thereof  defendant  agreeii  to  transport  in  its  cars 
all  the  coal  in  car  loads  offered  for  transportation  by  Q.  for  the  term  of 
ten  years  at  a  rebate  of  fifteen  cents  per  ton  from  the  regular  tariff  rates, 
Q.  to  load  the  coal,  and  it  was  understood  he  was  to  ship  large  quantities. 
At  the  termination  of  the  contract  the  dock  and  structures  were  to  be 
appraised  and  the  value  thereof,  less  $2,000  advanced  by  defendant,  paid 
to  Q.  The  dock  and  coal-pocket  were  constructed,  pursuant  to  this 
agreement,  at  an  expense  of  $17,000,  and  coal  in  large  quantities  shipped 
over  defendant's  road  by  Q.  or  his  assignee,  under  the  contract.     In  an 
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action  to  recover  the  rebate  agreed  upon,  defendant  claimed  that  the  con- 
tract was  against  public  policy  and,  therefore,  illegal  and  void.  There 
were  no  findings  or  request  to  find,  as  matter  of  fact,  that  there  was  any 
unjust  discrimination.  Eeld,  that  this  could  not  be  found,  as  matter  of 
law,  and  in  the  absence  of  such  a  finding  the  action  was  not  maintainable. 

(Argued  April  22,  1889;  decided  May  3,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  day  of  July,  1886,  which  aflSrmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  are  suflSciently  stated 
in  the  opinion. 

Edward  E.  Sprague  for  appellant.  The  agreement  for  a 
rebate  is  void  as  against  public  policy.  (In  re  N.  F.  &  TF. 
R.  R.  Co.,  108  K  Y.  375 ;  People  v.  If.  Y.  C.  R.  R.  Co., 
28  Hun,  545 ;  Heeney  v.  G.  T.  R.  R.  Co.,  47  N.  Y.  525  ; 
Tiemey  v.  N.  T.  C.  cfe  //.  R.  R.  R.  Co.,  76  id.  305  ;  Atwater 
V.  D.,  L.  &  W.  R.  R.  Co.,  48  N.  J.  L.  55  ;  Messenger  v.  P.  R. 
R.  Co.,  36  id.  407 ;  C.  cfe  A.  R.  R.  Co.  v.  People,  67  111.  1 J  ; 
McDuffie  V.  R.  R.  Co.,  52  K  H.  447 ;  xY.  E.  E.  Co.  v.  M.  C. 
R.  R.  Co.,  57  Me.  188 ;  Samuels  v.  Z.  <&  N.  R.  R.  Co.,  30 
Am.  and  Eng.  Kep.  79 ;  Hays  v.  Pa.  Co.,  6  id.  594 ;  B.  & 
N.  O.  R.  R.  Co.  V.  A.,  T.  &  S.  F.  R.  R.  Co.,  9  id.  374  ;  Yin- 
cent  V.  C.  &  A.  R.  R.  Co.,  49  111.  33  ;  Shipper  v.  P.  R.  R. 
Co.,  47  Penn.  St.  338 ;  R/i^des  v.  If.  P.  R.  R.  Co.,  21  Am. 
and  Eng.  Rep.  31 ;  £.  <&  0.  R.  R.  Co.  v.  A.  Ex.  Co.,  18  id. 
461 ;  A., T.dkS.  F. R. R.  Co.  v.  D.  i&  N.  0.  R.  R.  Co.,  110 
U.  S.  667 ;  R.  R.  Co.  v.  Forsaith,  59  N.  H.  122.)  Elegality 
is  a  good  defense  as  between  the  parties  to  the  contract. 
{Arnot  V.  P.  E.  Coal  Co.,  68  N.  Y.  558 ;  Enowlton  v.  C.  cfe 
K  S.  Co.,  57  K  Y.  518 ;  Messenger  v.  P.  R.  R.  Co.,  36 
N.  J.  L.  407.) 

Frwncie  Ijynde  Stetson  for  respondent.  The  defendant's 
agreement  to  carry  coal  for  plaintiff's  assignor  for  fifteen  cents  a 
ton  less  than  for  customers  other  than  the  Brooklyn  water-works 
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was  valid  and  enforceable  against  defendant,  notwithstanding 
the  alleged  defense  of  a  contrary  public  policy.  {KHmer  v. 
]Sr.  Y.  a  (&  E.  jR.  H.  R.  Co.,  100  N.  Y.  395, 402  ;  Bax^ndde 
V.  E.  B.  Co.y  4  C.  B.  [X.  S.]  63 ;  Cogga  v.  Bet^ard,  1  Sniith's 
L.  C.  284 ;  F.  B.  B.  Co.  v.  Gaffe,  12  Gray,  393  ;  MenachoY. 
Ward,  27  Fed.  Rep.  529 ;  23  Blatch.  502 ;  34  Alb.  L.  Jour. 
44 ;  Johnson  v.  P.  (&  P.  B.  B.  Co.,  16  Fla.  623,  668 ;  26  Am. 
Rep.  731 ;  1  Chitty  on  Contracts  [11th  Am.  ed.]  687 ;  Oxlade 
V.  Bailway  Co.,  1  C.  B.  [N.  S.]  454 ;  In  re  Bansome,  Id.  437 ; 
NicJwU&n  V.  Bailway  Co.,  5  id.  366 ;  In  re  Jones,  3  id.  718 ; 
Bobinson  v.  Bailway  Co.,  35  L.  J.,  C.  P.  123  ;  PicJcford  v. 
Bailway  Co.,  10.  M.  &  W.  122;  Messenger  v.  P.  B.  B.  Co., 
36K.  J.  L.  407,  410;  18  Am.  Rep.  754,  759;  AtwaterY. 
B.,  L.  i&W.  B.  B.  Co.,  4  East.  Rep.  189.)  The  approvals 
by  defendant  of  the  several  assignments  to  plaintifiE  and  his 
associates  may  be  considered  as  binding  the  defendant,  as  an 
estoppel  against  a  denial  of  plaintiflPs  right  to  enjoy  all  the 
Apparent  benefits  of  the  contract.     (JOAmoreaux  v.  Vischer, 

2  N.  Y.  278 ;  Wolfe  v.  S.  F.  Ins.  Co.,  39  id.  49 ;  Tovm^end 
V.  Scholey,  42  id.  18  ;  E.  C.  Bank  v.  Boop,  48  id.  292 ;  Weyhy. 
Bolan,  85  id.  394,  397 ;  Fish  v.  Cotnett,  44  id.  538 ;  Car- 
penter V.  O' Dougherty,  2  T.  &  C.  427  ;  Watson  v.  McLaren, 
19  Wend.  557 ;  Petrie  v.  F-eeUr,  21  id.  172 ;  Tylee^  v.  Yates, 

3  Barb.  222 ;  Wendel  v.  Van  Benssel<ier,  1  Johns.  Ch.  344 ; 
Edgertan  v.  Thomas,  9  ^'.  Y.  40.)  A  new  contract  may  be 
considered  to  have  been  effected  by  defendant's  approval  of 
the  several  assignments  to  plaintiff  of  the  original  contract 
{EAmoreaux  v.  Vischer,  2  N.  Y.  278 ;  Shearman  v.  i\^  F. 
Ins.  Co.,  2  Sweeney,  476 ;  46  X.  Y.  426,  531 ;  17  id.  427.) 

Haight,  J.  In  June,  1876,  the  defendant  and  one  Quintard 
entered  into  a  written  contract  which,  among  other  things,  pro- 
vided that  Quintard  should  build  at  Long  Island  City  upon  the 
lands  of  the  defendant  a  dock  two  hundred  and  fifty  feet  long 
and  forty  feet  wide,  and  erect  thereon  a  pocket  for  holding 
and  storing  coal  according  to  certain  plans  and  specifications 
annexed.     The  defendant  was  to  have  the  use  of  the  south  Bide 
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of  the  dock,  and  also  of  thirty  feet  of  the  shore  end,  and  the 
right  tp  use  the  other  portions  thereof  when  not  required  by 
Quintard.  In  consideration  therefor  the  defendant  agreed  with 
Quintard  to  transport  in  its  cars  all  the  coal  in  car  loads  oSei-ed 
for  transportation  by  him  at  a  rebate  of  fifteen  cents  per  ton, 
of  twenty-two  hundred  and  forty  pounds,  from  the  regular 
tariff  rates  for  coal  transpoi'ted  by  the  defendant  from  time  to 
time,  except  in  the  case  of  the  coal  carried  for  the  Brooklyn 
Water- Works  Company,  with  which  company  the  defend- 
ant reserved  the  right  to  make  a  special  rate  which  should  not 
be  considered  "  the  regular  tariff  rate."  The  defendant  also 
agreed  with  Quintard  to  provide  him  with  certain  yard  room 
and  office  room  free  of  rent,  and  the  contract  was  to  continue 
for  the  term  of  ten  years,  and  at  the  termination  of  the  con- 
tract the  dock  and  structures  were  to  be  appraised,  and  the 
value  thereof,  less  the  sum  of  $2,000  advanced  by  the  defendant, 
to  be  paid  to  Quintard.  Pursuant  to  this  agreement  the  dock 
and  coal-pocket  were  constructed  at  an  expense  of  $17,000, 
and  coal  in  large  quantities  was  shipped  over  the  defendant's 
road  by  Quintard  or  his  assignee  under  the  contract,  and  it  is 
for  the  rebate  of  fifteen  cents  per  ton  upon  the  coal  so  shipped 
that  this  action  was  brought. 

The  defense  is  that  the  contract  was  against  pul)lic  policy, 
and  was,  therefore,  illegal  and  void.  The  defendant  is  a  rail- 
road corporation  organized  under  the  laws  of  the  state,  and 
was,  therefore,  a  common  carrier  of  passengers  and  freight, 
and  was  subject  to  the  duties  and  liabilities  of  such.  These 
duties  and  liabilities  have  often  been  the  subject  of  judicial 
consideration  in  the  different  states  of  the  union.  In  Illinois 
it  has  been  held  that  a  railroad  corporation,  although  permitted 
to  establish  its  rates  for  transportation,  must  do  so  without 
injurious  discrimination  to  individuals ;  that  its  charges  must 
be  reasonable.  (CI  db  A.  li,  H.  Co.  v.  People  ex  rel.  Koemer^ 
67  III.  11 ;  Vincent  v.  C.  <&  A.  B.  R.  Co.,  49  id.  33.)  In 
Ohio  it  was  held  that,  where  a  railroad  company  gave  a  lower 
rate  to  a  favored  shipper  with  the  intent  to  give  such  shipper 
an  exclusive  monopoly,  thus  affecting  the  business  and  destroy- 
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ing  the  trade  of  other  shippers,  the  latter  have  the  right  to 
require  an  equal  rate  for  all  under  like  circumstances^  {Sco- 
field  V.  R.  Co.^  43  Ohio  St.  571.)  In  New  Jersey  it  has  been 
held  that  an  agreement  by  a  railroad  conxpany  to  carry  goods 
for  certain  persons  at  a  cheaper  rate  than  it  would  carry  under 
the  same  conditions  for  others,  is  void  as  creating  an  illegal 
preference ;  that  common  carriers  are  public  agents  transact- 
ing their  business  under  an  obligation  to  observe  equality 
towards  every  member  of  the  commimity ;  to  serve  all  persons 
alike  without  giving  unjust  or  unreasonable  advantages  by 
way  of  facilities  for  the  carriage,  or  rates  for  the  transportation 
of  goods.  {Messenger  v.  P.  i?.  R.  Co.,  36  N.  J.  L.  407 ; 
State  ex  rd.  Atwater  v.  i>.,  Z.  cfe  IF.  R,  R.  Co.,  48  id.  55.) 
In  New  Hampshire  it  has  been  held  that  a  railroad  is  bound 
to  carry,  at  reasonable  rates,  commodities  for  all  persons  who 
offer  them  as  early  as  means  will  allow ;  that  it  cannot  directly 
exercise  unreasonable  discrimination  as  to  whom  and  what  it 
will  carry ;  that  it  cannot  impose  unreasonable  or  unequal 
terms,  facilities  or  accommodations.  {McDuffee  v.  P.  <&  R. 
R.  R.  Co.y  52  N.  H.  430.)  To  similar  effect  are  cases  in  other 
states.  (iT.  E.  Ex.  Co.  v.  M.  C  R.  R.  Co.,  57  Me.  188 ;  Ship- 
per V.  P.  R.  R.  Co.,  47  Penn.  St.  338 ;  FitchburgR.  B.  Co. 
V.  Gage,  12  Gray,  393 ;  MenacAoY.  Ward,  27  Fed.  Rep.  529.) 

In  New  York  the  authorities  are  exceedingly  meager.  The 
question  was  considered  to  some  extent  in  the  case  of  Killmer 
V.  New  York  Central  cfe  Hudson  River  Railroad  Company 
(100  N.  T.  395),  in  which  it  was  held  that  the  reservation  in 
the  general  act  of  the  power  of  the  legislature  to  regulate  and 
reduce  charges,  where  the  earnings  exceeded  ten  per  cent  of  the 
capital  actually  expended,  did  not  relieve  the  company  from 
its  common-law  duty  as  a  common  carrier ;  that  the  question, 
as  to  what  was  a  reasonable  sum  for  the  transportation  of 
goods  on  the  hues  of  a  railroad  in  a  given  case  is  a  complex 
question  into  which  enters  many  elements  for  consideration. 

In  determining  the  duty  of  a  common  carrier  we  must  be 
reasonable  and  just.  The  carrier  should  be  permitted  to  charge 
reasonable  compensation  for  the  goods  transported.     He  should 
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not,  however,  be  permitted  to  unreasonably  or  unjustly  dis- 
criminate against  other  individuals  to  the  injury  of  their  busi- 
ness where  the  conditions  are  equal.  So  far  as  is  reasonable 
aH  should  be  treated  alike ;  but  we  are  aware  that  absolute 
equality  cannot  in  all  cases  be  required,  for  circumstances  and 
conditions  may  make  it  impossible  or  unjust  to  the  carrier. 
The  carrier  may  be  able  to  carry  freight  over  a  long  distance 
at  a  less  sum  than  he  could  for  a  short  distance.  He  may  be 
able  to  carry  a  large  quantity  at  a  less  rate  than  he  could  a 
smaller  quantity.  The  facilities  tor  loading  and  unloading 
may  be  different  in  different  places,  and  the  expenses  may  be 
greater  in  some  places  than  in  'others.  Numerous  circum- 
stances may  intervene  which  beaSr  upon  the  cost  and  expenses 
of  transportation,  and  it  is  but  just  to  the  carrier  that  he  be 
permitted  to  take  these  circumstances  into  consideration  in 
determining  the  rate  or  amount  of  his  compensation.  His 
charges  must,  therefore,  be  reasonable,  and  he  must  not 
unjustly  discriminate  against  others,  and  in  determining  what 
would  amount  to  unjust  discrimination  all  the  facts  and  cir- 
cumstances must  be  taken  into  consideration.  This  raisen  a 
question  of  fact  which  must  ordinarily  be  determined  by  tlie 
trial  court 

The  question  as  to  whether  there  was  unjust  discrimination 
embraced  in  the  provisions  of  the  contract  does  not  appear  to 
have  been  determined  by  the  referee,  for  no  finding  of  fact 
appears  upon  thaEt  subject.  Neither  does  it  appear  that  he 
was  requested  to  find  upon  that  question,  and,  consequently, 
there  is  no  exception  to  the  refusal  to  find  thereon.  Unless, 
therefore,  we  can  determine  the  question  as  one  of  law,  there 
is  nothing  upon  this  subject  presented  for  review  in  this  court. 

Is  the  provision  of  the  contract,  therefore,  providing  for  a 
rebate  of  fifteen  cents  per  ton  from  the  regular  tariff  rates  an 
unjust  discrimination  as  a  matter  of  law  ?  Had  this  provision 
stood  alone,  unquaUfied  by  other  provisions,  without  the  cir- 
cumstances under  which  it  was  executed,  explaining  the  neces- 
sity therefor,  we  should  be  inclined  to  the  opinion  that  it  did 
SiCKELs— Vol.  LXIX.    39 
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provide  for  an  unjust  discripiination,  but,  upon  referring  to 
the  contract,  we  see  that  the  rebate  was  agreed  to  be  paid  in 
-consideration  for  the  dock  and  coal-pocket,  which  was  to  be 
eonstructed  upon  the  defendant's  premises  at  an  expense  of 
$17,000,  in  part  for  the  use  and  convenience  of  the  defendant 
Quintard  was  to  load  all  the  cars  with  the  coal  that  was  to  be 
transported.  It  was  understood  that  a  large  quantity  of  coal 
was  to  be  sliipped  over  defendant's  line,  thus  increasing  the 
business  and  income  of  the  company.  The  facilities  which 
Quintard  was  to  provide  for  the  loading  of  the  coal,  his 
services  in  loading  the  cars,  the  large  quantities  which  he  was 
to  ship,  in  connection  with  the  large  sums  of  money  that  he 
had  expended  in  the  erection  of  the  dock,  in  part  for  the  use 
and  accommodation  of  the  defendant^  are  facts  which  tend  to 
explain  the  provision  of  the  contract  complained  of,  and  ren- 
der it  a  question  of  fact  for  the  determination  of  the  trial 
court,  as  to  whetlier  or  not  the  rebate,  under  the  circum- 
stances of  this  case,  amounted  to  an  unjust  discrimination,  to 
the  injury  and  prejudice  of  others. 

Therefore,  in  this  case,  the  question  is  one  of  fact,  and  not 
of  law,  and  inasmuch  as  the  discrimination  has  not  been 
found  to  be  unjust  or  unreasonable,  the  judgment  cannot  be 
disturbed. 

The  defendant,  in  its  answer,  alleged  that  the  rebates 
accruing  between  the  1st  day  of  January  and  the  3l6t  day  of 
October,  1879,  were  waived  by  the  parties.  The  referee, 
upon  request,  refused  to  find  that  this  was  the  case,  and  an 
exception  was  taken  to  such  refusal. 

Had  we  been  sitting  as  a  trial  court,  it  is  possible  we  should 
have  reached  a  different  conclusion,  but  on  review  the  evi- 
,dence  is  too  meagre  and  indefinite  to  justify  a  reversal* 

The  judgment  should  be  afltened,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Mehitable  G.   Grain,  Respondent,  v.  John  Wright,         l^i^^^i 
Appellant.  '"'^W 

Tlie  will  of  W.  gave  fifty  acres  of  land  to  his  widow  "  to  have  and  to  hold 
for  her  benefit  and  support."  In  an  action  of  ejectment,  brought  by  a 
grantee  of  the  widow,  held,  that  no  intent  to  pass  a  less  estate  than  a  fee 
could  **  be  necessarily  implied  in  the  terms  "  of  the  devise;  and  that  the 
widow  took  a  fee  under  the  provision  of  the  Revised  Statutes  (1  R.  S. 
748,  §  1),  providing  that  the  term  "  heirs,"  or  other  words  of  inheritance, 
shall  not  be  requisite  to  convey  a  fee,  and  that  a  devise  will  pass  all  the 
estate  of  the  testator  **  unless  the  intent  to  pass  a  less  estate  or  interest 
shall  appear  by  express  terms  or  be  necessarily  implied."  • 

Terry  v.  Wiggins  (47  N.  Y.  612);  Hmderaon  v.  maddmm  (104  lU.  22); 
Payne  v.  Barnes  (100  Mass.  470)  distinguished. 

It  appeared  that  plaintiffs  deed  was  delivered  to  her  husband  in  trust  for 
her  benefit  by  the  grantor,  with  a  request'  that  it  should  be  kept  secret 
until  her  death.  PlaintiK  was  in  the  house  when  the  deed  was  prepared 
and  executed  and  was  present  at  a  conversation  shortly  before  when  the 
grantor  announced  her  intention  to  convey  the  property  to  plaintiff. 
Hdd,  the  circumstances  authorized  the  presumption  that  the  deed  was 
delivered  with  the  intent  that  it  should  take  effect  as  a  present  convey- 
ance and  that  it  was  accepted  by  plaintiff,  and  this  having  been  found 
by  the  jury  that  it  became  operative  as  a  conveyance. 

Mem.  of  decision  below,  86  Hun,  74. 

(Argued  April  26, 1889;  decided  IVIay  3,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  23,  1885,  which  afiirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  aflirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  was  an  action  of  ejectment  to  recover  the  possession 
of  thirty  acres  of  land  in  the  town  of  Ilartland,  county  of 
Niagara.     The  defense  was  a  general  denial. 

The  parties  are  the  children  of  one  John  Wright,  who  died 
April  2,  1861,  leaving  a  last  will  and  testament,  the  material 
portion  of  which  is  as  follows,  viz. : 

"  First  It  is  my  will  that  the  whole  of  my  estate,  landed 
and  personal,  remain  after  my  decease  in  the  hands  of  legal 
executors  one  year,  to  be  used  by  them  in  paying  my  just 
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debts  and  for  the  support  of  the  family  during  said  term  of 
time  at  their  discretion. 

"  Second.  Unto  my  dear  wife  Anna,  I  give  and  bequeath 
fifty  acres  of  land,  off  the  north  end  of  my  farm,  to  have  and 
to  hold  for  her  benefit  and  support.  And  I  "felso  give  to  my 
aforesaid  wife  Anna  all  my  household  furniture,  beds  and 
bedding. 

"  Third.  Unto  my  son  John  Wright,  Jr.,  I  give  and 
bequeath  all  the  remainder  of  my  property  after  paying  the 
following  legacies,"  naming  them. 

The  plaintiff  claims  that  on  the  7th  of  June,  1873,  said 
Anna  Wright  conveyed  to  her  the  premises  in  question,  which 
are  a  part  of  the  fifty  acres  mentioned  in  the  wilL  The 
defendant  claims  the  same  prenuses  under  the  residuary  clause 
of  said  will,  as  well  as  by  the  will  of  said  Anna  Wright,  dated 
April  9,  1872,  and  admitted  to  probate  May  9,  1874. 

George  C.  Greene  for  appellant.  Anna  Wright  took  only 
a  life  estate  in  the  land  under  the  will  of  her  husband  John 
Wright,  deceased,  and  the  defendant  John  Wright,  by  virtue 
of  the  will,  took  the  remainder  and  was  seized  in  fee  thereof. 
{Terry  v.  WigginSy  47  N.  T.  512,  514,  516 ;  Henderson  v. 
Blackburn,  104  111.  227 ;  Payne  v.  Barnes,  100  Mass.  470 ; 
Smith  V.  Van  Ostrand,  64  N.  Y.  278,  284 ;  Spencer  v.  Strait, 
38  Hun,  228.)  The  plaintiff  acquired  no  title  to  the  lands  in 
question,  by  virtue  of  the  deed  from  Anna  Wright  {Comm. 
V.  Jackson,  10  Bush.  424;  TutUe  v.  Turner,  28  Texas,  773; 
Hathaway  v.  Payne,  34  N.  Y.  92-106 ;  2  Mass.  447 ;  55^*^- 
well  V.  Huhhard,  20  Wend.  44,  46 ;  In  re  Dieze,  50  N.  Y. 
88,  93 ;  Taft  v.  Taft,  26  K  W.  Eep.  426 ;  33  Alb.  L.  Jour. 
264;  Wellborn  v.  Weaver^  17  Ga.  257;  Naldred  v.  CHlham^ 
1  P.  Wms.  577;  UniacTce  v.  Giles,  2  Moll.  257;  OficU  v. 
Butcher,  2  Jac.  &  W.  565 ;  GUmore  v.  Whiteside^,  Dud.  Elq. 
[S.  C]  14 ;  Cook  v.  Brown,  34  N:  H.  460 ;  Stinson  v.  Ander- 
son,  96  111.  373 ;  Prutsman  v.  Baker,  30  Wis.  644 ;  Baker  v. 
Haskdl,  47  N.  H.  479  ;  Brown  v.  Br(ywn,  66  Me.  316 ;  N.  E. 
Eep.  260.,  note  3 ;  People  v.  Bostwick,  32  N.  Y.  445,  448.) 
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Eichard  Crowley  for  respondent  The  term  "  heirs  "  or 
other  words  of  inheritance  are  not  necessary  to  create  or  con- 
vey a  fee  since  the  adoption  of  the  present  Bevised  Statutes. 
(2  R.  S.  tit  5,  chap.  1,  §  1 ;  Taggart  v.  Murray,  53  N.  Y. 
233 ;  Campbell  v.  Beaumont,  91  id.  464.)  The  will  created 
a  particular  estate  in  Anna  Wright  in  fee  simple,  and  no  sub- 
sequent clause,  by  implication  or  expressly,  created  a  different 
estate.  {J^estcoU  v.  Cody,  5  Johns.  Oh.  348 ;  Popham  v. 
Banfidd,  1  Salk.  236.)  No  remainder  being  limited  upon  it, 
it  became  a  fee  simple  absolute.  {In  re  £irk  v.  Bichardson, 
32  Hun,  434.)  The  delivery  of  the  deed  to  her  husband  was 
in  trust  for  her  benefit  and  vested  the  title  in  her,  subject  to  be 
divested  by  her  dissent  The  trust  was  beneficial  and  vested 
title  in  her  unless  she  expressly  disaffirmed  it  Being  for  her 
benefit,  her  assent  is  to  be  presumed.    {Atkins  v.  Barwick, 

1  Strange,  165 ;  Berly  v.  Taylor,  6  Hill,  581 ;  Sturtevant  v. 
Arser,  24  K  T.  538  ;  Evichinga  v.  Miner,  46  id.  456,  460 ; 
Hathaway  v.  Payne,  84  id.  92,  105,  112,  113 ;  Brooks  v. 
Marbury,  7  Wheat.  555 ;  Foster  v.  Mansfield,  8  Mete.  414 ; 
Belden  v.    Carter,  4  Day, '66;   Wheelright  v.  Whed/rigJU, 

2  Mass.  447;  ItsAer  v.  BTaU,  41  N.  Y.  416 ;  Tooley  v.  Bilh 
He,  2  Hill,  641.) 

Yajshs,  J.  The  title  of  the  plaintiff  depends  upon  a  convey- 
ance to  her  from  her  mother  Anna  Wright  The  title  of 
Anna  Wright  depended  upon  the  will  of  her  deceased  husband, 
John  Wright,  by  which  he  devised  the  lands  in  question  to 
her  "  to  have  and  to  hold  for  her  benefit  and  support"  The 
appellant  contends  that  by  the  addition  of  these  words  the 
devise  was  cut  down  to  a  life  estate,  and  the  case  of  Terry  v. 
Wiggins  (47  N.  Y.  512)  is  cited  in  support  of  this  positioiu 
In  that  case,  however,  the  testator  devised  a  piece  of  land  to 
his  wife  ^^  for  her  sole  and  absolute  use  and  disposal,"  and  also 
gave  her  all  his  other  real  and  personal  estate  ^'  for  her  own 
personal  and  independent  use  and  maintenance,  with  full  power 
to  sell  or  otherwise  dispose  of  the  same,  in  part  or  in  the 
whole,  if  she  should  require  it  or  deem  it  expedient  so  to  do." 
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After  her  decease  he  gave  to  a  religious  society  "  whatever 
residue  there  may  be  of  personal  or  real  estate  and  effects.'' 
It  was  held  that  by  the  second  devise  the  devisee  took  a  life 
estate  only,  with  a  conditional  power  of  disposal  annexed, 
because  the  only  necessity  for  two  distinct  devises  was  either 
to  give  different  estates  or  to  annex  some  condition  to  one 
devise  which  it  was  not  intended  should  apply  to  the  other. 
It  is  evident  this  must  have  been  the  design  of  the  testator  in 
that  case,  as  otherwise  there  could  have  been  nothing  left  for 
the  residuary  clause  to  operate  upon.  As  the  reasons  govern- 
ing that  decision  have  no  application  to  this  case,  we  do  not 
consider  the  authority  analogous. 

The  Eevised  Statutes  provide  that  the  term  **  heirs, "  or 
other  words  of  inheritance,  shall  not  be  requisite  to  create  or 
convey  an  estate  in  fee,  and  that  every  grant  or  devise  of  real 
estate  shall  pass  aU  the  estate  or  interest  of  the  grantor  or  tes- 
tator, "unless  the  intent  to  pass  a  less  estate  or  interest  shall 
appear  by  express  terras,  or  be  necessarily  implied  in  the  terms 
of  such  grant. "  As  such  intent  does  not  appear  by  express 
terms  in  the  will  of  JohnWrigfit,  unless  it  is  necessarily  to  be 
imi>lied  therefrom,  the  construction  should  be  against  the 
appellant's  contention.  The  statute  requires  that  the  intent 
must  "  necessarily  "  be  implied,  and  hence,  that  it  must  be  the 
only  reasonable  interpretation  that  is  possible.  We  think  that 
the  words  "  for  her  benefit  and  support "  indicate  the  reason 
for  making  the  gift,  rather  than  the  intention  of  the  testator  to 
annex  a  condition  or  limitation  to  the  gift.  He  gave  her  the 
land  in  order  to  provide  her  with  the  means  of  support,  not 
simply  by  the  use  of  the  land  itself,  but  by  tlie  use  of  the  land 
or  of  its  proceeds,  when  sold.  Moreover,  the  premises  were 
devised  to  her  not  only  for  her  support,  but  for  her  benefit. 
The  use  of  the  word  "  benefit, "  in  connection  with  a  gift  of 
property,  is  significant.  It  is  consistent  with  a  devise  in  fee, 
but  inconsistent  with  the  devise  of  a  life  estate.  A  gift  to  a  per- 
son for  his  benefit  means  an  absolute  gift,  and  excludes  the 
idea  of  a  qualified  or  limited  estate. 

In  Campbell  v.  Beauinont  (91  N.  Y.  464),  the  testator  left 
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all  his  property  to  his  wife  "  to  be  enjoyed  by  her,  for  her  sole 
use  and  benefit, "  and  added  that  "  in  case  of  her  decease,  the 
same  or  such  portion  as  may  remain  thereof,  it  is  my  will  and 
desire  that  the  same  shall  be  received  and  enjoyed  by  her  son 
Charles,  *  *  *  requesting  him,  at  the  same  time,  that  lie 
will  use  well  and  not  wastef  ully  squander  the  little  property  I 
have  gained  by  long  years  of  toil."  It  was  held  that  the  devisee 
took  an  absolute  title  with  power  to  dispose  of  the  whole  estate. 
The  court  referring  to  the  provision  as  to  Charles,  who  was  the 
son  of  the  widow  by  a  former  husband,  said :  "  It  seems  insufli- 
cient  to  limit  the  wife's  estate  or  interest,  and  rather  to  have 
been  intended  to  express  the  natural  anticipation  of  the 
testator  that  his  property,  or  some  of  it,  would,  as  matter 
of  course,  go  from  the  mother  to  her  child,  and  his  acqui- 
escence in  such  devolution,  coupled  with  a  hope  that  what  he 
had  painfully  acquired  should  not  be  wasted."  If  an  intent 
to  limit  the  estate  could  not,  under  the  statute,  be  implied  in 
that  case,  it  is  impossible  that  such  an  intent  is  necessarily  to  be 
implied  in  this  case.  No  other  authority  has  been  cited  which, 
in  principle,  so  nearly  resembles  the  case  under  consideration. 

In  Henderson  v.  BlacJchum  (104  111.  227)  and  Payne  v. 
Barnes  (100  Mass.  470),  cited  by  the  learned  counsel  for  the 
appellant,  there  was  an  express  limitation  of  the  gift  by  the  use 
of  the  words  "  during  her  lifetime  "  in  the  former,  aiid  "  during 
her  natural  life  "  in  the  latter.  In  the  absence  of  such  express 
terms,  and  when  the  effort  to  qualify  the  estate  depends 
wholly  upon  necessary  implication,  a  strong  and  clear  case 
is  required  to  satisfy  the  statute.  These  views  lead  to  the 
conclusion  that  the  grantor  of  the  j^laintiff  took  an  estate  in 
fee,  and  that  she  had  the  absolute  power  of  disposition  by  deed 
or  will  as  she  saw  fit. 

The  appellant  further  contends  that  the  deed  from  Anna 
Wright  to  the  plaintiff  was  never  delivered  so  as  to  become 
operative  as  a  conveyance.  This  was  a  question  of  fact,  and 
the  jury  found,  upon  sufficient  evidence,  and  under  proper 
instruction  from  the  courts  that  the  deed  was  delivered  with 
the  intent  that  it  should  take  effect  as  a  present  conveyance 
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of  the  land.  The  request  of  the  grantor  tliat  it  should  be  kept 
secret  during  her  life  from  all  who  were  not  obliged  to  know 
of  itsexistence,  was  simply  to  avoid  the  importunity  of  the 
other  heirs,  and  gave  her  no  right  to  demand  a  return  of  the 
deed  or  to  exercise  any  control  over  it.  It  did  not  postpone 
the  operation  of  the  instmment  until  after  her  death,  nor  con- 
vert the  deed  into  a  will.  The  circumstances  warrant  the 
presumption  that  the  conveyance  was  accepted  by  the  pkint- 
iflp,  as  it  was  delivered  to  her  husband  in  trust  for  her  benefit 
while  she  was  living  with  him.  She  was  in  the  house  when  the 
deed  was  prepared  and  executed,  and  was  present  at  a  conversa- 
tion, shortly  before,  when  the  grantor  announced  her  intention 
to  convey  the  property  to  her.  In  the  absence  of  proof  of 
express  disaflSrmance,  acceptance  will  be  presumed  from  these 
facts.  This  question,  however,  is  not  raised  by  any  request 
to  to  go  the  jury,  nor  by  any  exception. 

We  have  examined  the  questions  relating  to  the  admission 
of  evidence,  and  think  they  were  properly  disposed  of  by  the 
trial  court. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


Rose  Tousey,  Respondent,  v.  Lewis  Roberts,  Appellant. 

An  elevator  in  a  building,  for  the  carriage  of  persons,  is  not  supposed  to  be 
iao  472!  a  place  of  danger,  to  be  approached  with  great  caution;  on  the  contrary, 

it  may  be  assumed,  when  the  door  is  thrown  open  by  an  attendant,  to  be 
a  place  which  may  be  safely  entered  without  stopping  to  look,  listen  or 
make  a  special  examination. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused  by 
defendant's  negligence,  these  facts  appeared :  Plaintiff's  husband  leased 
of  defendant  an  apartment  in  an  apartment-house  owned  by  him  in  the 
city  of  New  York.  The  usual  mode  of  going  to  and  from  said  apartment 
was  by  an  elevator  operated  by  defendant  for  the  accommodation  of  the 
occupants.  The  door  through  which  the  elevator  car  was  entered  on  the 
ground  floor  was  so  constructed  that  it  could  be  opened  by  a  person  stand- 
ing in  the  hallway.    Pkintiff  entered  the  hallway  from  the  street  between 


1889.]  TOU8J5Y  V.  Roberts.  313 


Statement  of  case. 


6  and  7  p.  M. ;  there  was  no  artificial  light  in  the  hallway ;  as  she  approached 
the  elevator  the  door  was  thrown  open  by  a  boy  who,  plaintiff's  witnesses 
testified,  had  frequently  run  the  elevator.  She  stepped  through  the  door- 
way and,  as  the  car  was  above,  she  fell  to  the  bottom  of  the  shaft  and 
was  injured.  Held,  that  a  motion  for  a  nonsuit  was  properly  denied;  and 
that  the  evidence  justified  a  verdict  for  plaintiff. 

The  court,  after  it  had  stated  to  the  jury  that  there  was  no  evidence  that 
the  boy  was  employed  by  defendant,  charged  that,  although  he  was  not 
a  servant,  it  might  be  a  question  for  them  whether  defendant  should  not 
have  exercised  such  supervision  over  the  building  as  to  make  it  impossible 
for  the  boy  to' do  acts  from  which  the  tenant  might  have  derived  the 
impression  that  he  was  such  a  sei'vant.    Held,  no  error. 

The  case  showed  that  defendant  requested  the  court  to  charge  six  proposi- 
tions set  forth;  it  did  not  show  what  disposition  was  made  of  them. 
There  was  an  exception  "  to  each  and  every  refusal  of  the  court  to  charge 
each  and  every  proposition  requested  by  defendant's  counsel."  Held, 
that  the  exception  was  not  available. 

Reported  below,  21  J.  &  S.  44ft. 

(Argued  April  26,  1889;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  2, 1886,  wliich  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 

JSTorman  T.  M.  MeUisa  for  appellant.  The  plaintiff  was 
guilty  of  contributory  negligence,  as  a  matter  of  law,  in 
stepping  into  the  shaft  under  the  circumstances,  the  hallway 
being  light,  the  elevator  making  considerable  noise  in  coming 
down  and  she  not  looking  before  she  stepped  in.  {Solomon  v. 
Manhattan  R,  Go.j  103  N.  Y.  443 ;  Glendenning  v.  Sharp^ 
22  Hun,  78 ;  Woodward  v.  N.  T.,  Z.  K  dk  W.  R.  R.  Co,, 
106  N.  Y.  369 ;  Young  v.  iT.  T.,  Z.K  dk  W.  R.  R.  Co.,  107 
id.  500 ;  CahiU  v.  Hilton,  106  id.  512,  522.)  It  is  undisputed 
that  the  boy  who  opened  the  door  of  the  elevator  shaft  and 
thereby  brought  about  the  injury  to  the  plaintiff  was  not  in 
the  employment  of  the  defendant,  nor  had  he  been  employed 
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by  anybody  in  beh&lf  of  the  defendant.  His  act,  therefore, 
was  not  the  defendant's  act.  {Stevens  v.  Arrmtrong^  6  K.  Y. 
435 ;  Edwards  v.  Jones^  67  How.  Pr.  177.) 

Willima  II,  Townley  for  respondent.  The  case  was  properly 
submitted  to  the  jury.  {Dawson  v.  Sloan^  49  Super.  Ct 
[J.  &  S.]  304 ;  100  N.  Y.  620.)  As  a  tenant  plaintiff  had  a 
right  to  all  the  precautions  as  to  the  safety  of  the  well-shaft 
which  could  be  given  to  her.  To  open  the  door  was  to  invite 
her  to  enter.  {Glushing  v.  Sharpe^  Becr.^  96  N.  Y.  676.) 
It  was  negligence  on  the  part  of  the  landlord  to  suffer  a  state 
of  things  to  exist  which  would  leave  the  door  of  his  elevator 
shaft  in  a  condition  to  be  opened  from  the  outside  by  any  boy 
or  man  who  chose  to.  {AUharf  v.  Wolfe^  22  N.  Y.  364.) 
Agency  can  be  inferred  from  circumstances.  Where  one 
habitually  acts,  or  is  suffered  to  apparently  act  for  another,  or 
that  other  permits  or  acquiesces  in  such  acts  as  to  third  parties, 
the  proof  of  agency  is  sufficient  (Althorf  v.  Wolf^  22  N.  Y. 
364,  385  ;  Gleason  v.  AmsdeU^  9  Daly,  393.) 

FoLLETT,  Ch.  J.  In  1883,  the  defendant  owned  a  house  on 
West  Fifty-sixth  street  in  the  city  of  New  Y'ork,  known  as 
"  The  Winfield,"  which  was  divided  into  apartments.  The 
plaintiffs  husband  had  a  written  lease  from  the  defendant  of 
an  apartment  on  the  fourth  floor,  in  which  the  plaintiff  and 
her  husband  dwelt.  The  usual  mode  of  going  to  and  from 
this  apartment  was  by  an  elevator  which  was  operated  by  the 
defendant  for  the  accommodation  of  the  occupants  of  the 
building.  The  elevator  shaft  extended  seven  feet  below 
the  ground  floor.  The  door  through  which  the  car  was  entered 
from  this  floor  was  so  constructed  and  fastened  that  it  could 
be  opened  by  persons  standing  in  the  hallway.  Between  six 
and  seven  o'clock  in  the  afternoon  of  May  7, 1883,  the  plaintiff, 
accompanied  by  a  lady,  entered  the  hallway  from  the  street, 
walked  towards  the  elevator,  and  as  she  approached  it  the 
door  was  thrown  open,  she  passed  through  and  the  car  being 
above,  she  fell  to  the  bottom  of  the  shaft,  sustaining  external 
and  internal  injuries.     This  action  is  for  the  recovery  of  the 
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damages  sustained,  and  it  is  alleged  in  the  complaint :  (1)  that 
the  hallway  on  the  ground  floor  which  led  to  the  elevator  was 
not  lighted;  (2)  that  the  door  through  which  the  car  was 
entered  from  the  hallway  was  fastened  so  it  could  be  opened 
from  the  hallway ;  (3)  that  defendant  employed  or  permitte  J 
a  boy  to  run  the  elevator  who  negligently  opened  the  door  and 
thereby  invited  the  plaintiff  to  pass  through  when  the  car 
was  in  the  upper  part  of  the  shaft. 

It  was  conceded  at  the  trial  that  at  the  time  of  the  accident 
there  was  no  artificial  light  in  the  hallway  ;  but  whether  it  was 
then  so  dark  that  a  light  was  required  was  a  disputed  fact  It 
was  also  conceded  that  the  door  through  which  the  car  was 
entered  from  the  hallway  could  be  opened  from  the  hallway, 
and  that  upon  the  occasion  in  question  it  was  so  opened  by  a 
boy  by  the  name  of  Reilly,  a  younger  brother  of  the  person 
employed  by  the  defendant  to  run  the  elevator.  Witnesses 
caUed  by  the  plaintiff  testified  that  young  Eeilly  had  run  the 
elevator  on  many  occasions  before  the  accident;  while  the 
witnesses  called  by  the  defendant  testified  that  he  had  never 
run  it.  The  defendant  insisted  that  the  plaintiff  contributed 
to  the  accident  by  failing  to  observe  that  the  car  was  not  in 
place ;  urging  that  if  she  had  looked  attentively  she  could  have 
seen  that  it  was  absent,  or  if  she  had  listened  that  she  could 
have  heard  it  descending  from  above. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  to 
dismiss  the  complaint  upon  the  ground  that  no  negligence  had 
been  shown  that  was  attributable  to  the  defendant,  or  to  any 
of  his  employes ;  and  when  both  parties  rested  the  defendant 
asked  the  court  to  direct  a  verdict  in  his  favor  upon  the  ground 
above  stated,  and  upon  the  further  gr<)unds,  that  young 
ReiUy  was  not  defendant's  employe;  and  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  not  looking  before  she 
walked  through  the  door.  Both  motions  were  denied  and  the 
defendant  excepted.  In  this  there  was  no  error.  The  defend- 
ant assumed  to  operate  the  elevator  for  the  benefit  of  his  tenants, 
and  he  was  required  to  exercise  due  care  for  their  safety,  and 
was  liable  to  his  tenant  for  the  negligence  of  his  employes  in 
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operating  the  elevator.  The  evidence  was  sufficient  to  sustain 
a  finding  that  young  Reilly  had  run  the  elevator  on  so  many 
occasions  that  the  plaintiff  was  justified  in  assuming  that  he 
was  employed  by  the  defendant  in  that  service ;  and,  also,  to 
sustain  a  finding  that  this  practice  of  young  Reilly  was  known, 
or  should  have  been  known,  to  the  defendant's  son,  who  had 
the  general  supervision  of  the  building,  and  to  the  engineer 
employed  in  and  who  superintended  the  building  and  the  run- 
ning of  the  elevators,  with  power  to  employ  attendants.  For 
their  neglect  the  defendant  is  liable.  And  so,  also,  was  the 
evidence  sufficient  to  justify  the  jury  in  inferring  that  the  hall- 
way and  elevator  should  have  been  lighted.  The  door  to  the 
car  of  the  elevator  being  thrown  open  by  a  boy  who  had  been 
accustomed  to  throw  it  open,  it  was  not,  as  a  matter  of  law, 
contributory  negligence  in  the  plaintiff  to  pass  through  the 
door  without  stopping  to  look  and  listen.  An  elevator  for  the 
carnage  of  persons  is  not,  like  a  railroad  crossing  at  a  highway, 
supposed  to  be  a  place  of  danger,  to  be  approached  with  great 
caution ;  but,  on  the  contrary,  it  may  be  assumed,  when  the 
door  is  thrown  open  by  an  attendant,  to  be  a  place  which  may 
be  safely  entered  without  stopping  to  look,  listen  or  make  a 
special  examination. 

The  court  instructed  the  jury  that  there  was  no  evidence  that 
young  Reilly  was  employed  by  the  defendant,  and  then  said : 
"  But 'though  he  was  not  such  a  servant,  it  may  be  a  question 
for  you  whether  the  defendant  should  not  have  exercised  such 
supervision  over  the  building  as  to  make  it  impossible  for  that 
brother  to  do  acts  from  which  the  tenants  might  have  derived 
the  impression  that  he  was  such  a  servant."  To  this  the 
defendant  excepted.  The  court  did  not  go  beyond  the  law  in 
directing  the  jury  to  determine,  as  a  question  of  fact,  whether 
the  defendant  should  not  have  exercised  sufficient  supervision 
over  his  building  to  have  prevented  this  young  and  unauthor- 
ized boy  from  acting  as,  and  creating  the  impression  that  he, 
in  fact,  was,  an  attendant  at  the  elevator. 

The  case  shows  that  the  defendant  requested  the  court  to 
charge  six  propositions,  which  are  set  forth,  but  it  does  not 
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show  what  answer  the  court  made  or  how  it  disposed  of  them. 

But  two  exceptions  were  taken  to  the  charge,  one  to  the 

instruction  as  to  the  supervision  of  the  building,  which  has 

been  discussed,  and  the  following :  "  Defendant's  counsel  also 

excepts  severally  to  each  and  every  refusal  of  the  court  to 

charge  each  and  every  proposition  requested  by  defendant's 

counsel."     It  is  urged  that  the  refusal  to  charge  the  first  and 

second  of  the  six  propositions  was  error.     It  is  suflScient  to  say 

that  the  case  does  not  show  that  the  court  refused  to  charge  any 

one  of  the  requests.     The  exception  above  quoted  did  not  point 

out  wherein  defendant's  counsel  conceived  the  court  to  have 

erred,  and  thus  given  an  opportunity  for  correction,  for  which 

reason  it  is  unavailing.     {Walsh  v.   Kdlyy  40   N.  T.  656; 

Requa  v.  City  of  Rochester ^  45  id.  129 ;  Harwood  v.  Keechy 

4  Hun,  389 ;  S,   C,  6  T.  &  C.  665 ;  Becuver  v.  Taylor,  93 

U.S.  46.)  ... 

No   exceptions  were   taken   to   the   rulings   admitting  or 

excluding  evidence,  and  the  record  disclosing  no  error,  the 

judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  who  concur 
in  result. 

Judgment  affirmed. 


The  People  ex  rel.   Abel  S.  Myers,  Appellant,  v,   John        {JJ  ^i 
Barnes  et  al.,  as  the  Board  of  Town  Auditors  of  the  Town 
of  Highlands,  Respondents. 

The  term  "audit,"  as  applied  to  the  action  of  a  board  of  town  auditors, 
means  to  hear  and  examine;  it  includes  both  the  adjustment  or  allow- 
ance and  the  disallowance  or  rejection  of  an  account. 

As  a  general  rule  no  claim  against  a  town  is  obligatory  upon  or  enforceable 
against  it  until  it  has  been  audited  and  allowed  by  said  board.  Its  juri»- 
diction  over  such  claims  is  not  only  original  but  its  decision  is  conclusive 
until  reversed  or  modified  by  another  court  in  the  manner  prescribed  by 
law, »'.  a.,  in  proceedings  by  certiorari. 

In  proceedings  by  mandamus^  instituted  by  a  commissioner  of  highways, 
to  compel  the  board  of  town  auditors  to  audit  certain  claims  against  the 
town  for  costs  awarded  against  the  relator  and  paid  by  him  in  actions 
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brought  by  him  as  such  commissioner,  and  for  moneys  expended  by  him 
in  that  capacity,  it  was  admitted  that  the  claims  had  been  presented  to 
former  boards  and  rejected  by  them  on  the  ground  that  the  town  was  not 
legally  liable  to  pay  them.  Held,  that  the  former  adjudications  were 
conclusive,  and  that  imtil  reversal  they  formed  a  bar  to  a  reauditing  of 
the  bills  and  to  the  application  for  a  mandamus  to  compel  it. 

Neither  the  Revised  Statutes  (1  R.  S.  857,  §  8),  nor  the  Code  of  Civil  Pro- 
cedure (§  1031),  impose  an  absolute  liability  upon  towns  for  all  judg- 
ments recovered  against  a  sole  commissioner  of  highways  in  actions 
prosecuted  by  him  in  his  official  name. 

The  board  of  town  auditors  have  power  to  examine  and  determine  whether 
the  action  was  one  the  commissioner  had  the  right  to  prosecute  in  his 
official  character  and  whether  it  was  carried  on  in  good  or  bad  faith. 

In  determining  as  to  the  liability  of  the  town  the  board  acts  judicially,  and 
its  action  cannot  be  reviewed  or  controlled  by  the  courts  through  a  writ 
of  mandamus. 

Reported  below,  44  Hun,  574 

(Argued  March  5,  1889;  decided  March  19,  1889.)* 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  1,  1887,  which  overruled  the  relator's  excep- 
tions, aflSrmed  a  judgment  entered  upon  an  order  dismissing 
the  complaint  and  the  application  for  a  writ  of  mandamus. 

The  nature  of  the  proceeding  and  the  facts  are  sufficiently 
stated  in  the  opinion. 

T.  F,  Bush  for  appellant.  The  board  cannot  avoid  the  per- 
formance of  its  duty  of  auditing  and  certifying  claims  by 
deciding  erroneously  that  they  were  not  legal  town  cliarges. 
{People  V.  Bd.  of  Supervisors,  11  Hun,  306  ;  73  N.  Y.  173 ; 
Laws  of  1840,  chap.  305;  1  R.  S.  [7th  ed.]  834,  835,  841  ; 
People  ex  rd,  v.  Chopin^  105  N.  Y.  309 ;  People  v.  Super- 
visors  of  Delaware  Co,,  45  id.  196;  People  v.  Town 
Auditors,  82  id.  80.)  If  the  board  decides  that  an  illegal 
claim  is  legal  and  audits  it,  the  audit  is  without  jurisdiction 
and  void,  and  a  mandamus  will  lie  to  compel  a  change  of 
decision  and  a  cancellation  of  the  audit.  {People  v.  Lawrence^ 
6  Hill,  244 ;  People  v.  Bd.  of  Suprs.  11  Hun,  306 ;  73  N".  Y. 

*  This  case  was  not  reported  hi  its  order,  as  a  motion  for  reargument 
was  pending. 
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173.)    All  the  claims  presented  by  the  relator  are  legal  town 
charges.     (1  K.  S.  [7th  ed.]  841,  §§  2,  8 ;  Code  of  Civil  Pro. 
§§  1926, 1931 ;  2  R.  S.  [7th  ed.]  chap.  16,  part  1,  title  1,  §§  16, 48, 
53;  People  v.  City  of  Kingston^  101  N.  Y.  96;    People  v. 
Supervisors^  45  id.  196 ;  Peoph  v.  Town  Auditors^  82  id.  80 ; 
Govld  V.  Glass,  19  Barb.  179,  189.)     The  unqualified  power 
of  the  highway  commissioners  to  sue  for  penalties  carries  with 
it  the  right  to  employ  all  the  remedies  provided  by  law,  and 
to  incur  such  expense  as  may  be  necessary  to  reach  a  final 
determination  of  the  controversy.    {People  v.  Town  Avditors, 
74  K  Y.  310  ;  75  id.  316 ;  People  v.  Supervisors  of  Ulster, 
93  id.  397.)    The  settlement  with  the  relator  and  certificate 
made  and  entered  by  the  board  of  the  amount  due  him, 
8128.17,   March  4,   1882,  was  a  judicial  act,  and  put  the 
existence    and    amount    of    the    claim    beyond    question. 
(1  R.  S.  [7th  ed.]  834,  835,  §§  46,  47,  48;  Laws  of  1863, 
chap.   172;  Osterhovdt  v.  Rigney,  98  K  Y.  222;  People 
v.  Supervisors,  45  id.  200 ;  Supervisors  v.  Bi^gs,  2  Denio, 
26 ;  Laws  of  1858,  chap.  103  ;  Laws  of  1865,  chap.  442 ;  2  R.  S. 
[  7th  ed.]  1218.)    It  is  not  necessary  that  the  consent  of  the 
board  shall  precede  the  expenditure,  the  statute  does  not  in 
terms  require  it.    It  is  the  consent  of  the  town  officers,  and  not 
the  order  in  which  it  is  given,  that  constitutes  the  essential 
requirement  of  the  statute.     {People  v.  Supervisors,  93  N.  Y. 
401,  402 ;    O.  S.  Co.  v.  Whitten,  7  Hun,  44 ;    69  N.  Y.  337.) 
The  board  had  jurisdiction  through  the  special  power  con- 
ferred by  this,  statute,  and  any  informality  or  irregularity  can 
only  be  corrected  by  a  direct  proceeding  for  review.     {Oster- 
hoxidt  V.  Rigney,  98  Jf .  Y.  237.)     The  commissioner  acted 
within  the  line  of  his  afithority,  and  the  order  changing  the 
districts  was  regular.     (2  R.  S.  [7th  ed.]  1213,  §  5.)    The  exer- 
cise of  discretion  by  the  court  below  is  reviewable  here. 
{People  ex  rd.  v.  Common  Council,  78  N.  Y.  56-61 ;  People 
ex  rel.  v.  Chapin,  104  id.  96.)    The  decisions  of  the  lower 
courts  are  based  entirely  on  questions  of  law,  as  none  of  the 
material  facts  are  disputed.     {Pharis  v.  Gere,  107  N".  Y.  231.) 
As  to  this  claim,  by  the  act  of  1858,  as  amended  (2  R.  8. 
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[7th  ed.]  1218),  the  board  was  vested  with  an  absolute  power 
to  determine  as  to  tlie  necessity  and  propriety  of  the  expendi- 
ture made  and  to  consent  or  withhold  consent  to  the  same. 
(Laws  of  1840,  chap.  305,  §§  3,  4;  1  R.  S.  [7th  ed.]  835; 
Hull  V.  Supra.,  19  Johns.  259 ;  People  ex  rel.  v.  Supra,,  45 
K  Y.  196 ;  People  ex  rd.  v.  Clerh  of  Marine  Court,  3  Abb. 
491 ;  Judges  of  Oneida  Go,  v.  People,  1  Johns.  179.)  When 
an  account  is  presented  for  services  which  are  legally  charge- 
able to  the  county,  it  is  the  duty  of  the  board  to  audit  and 
allow  it  How  much  shall  be  allowed  rests  in  its  discretion  in 
subservience  to  established  rules.  But  it  must  take  action  and 
allow  the  claim,  when  legal,  at  some  amount.  And  if  it  does 
not,  where  there  is  no  remedy  by  action,  it  can  be  compelled 
by  mandamus  to  proceed  so  to  do.  {People  ex  rd,  Johnson 
V.  Bd.  Suprs.,  45  K  Y.  196, 200, 206 ;  Bull  v.  Suprs.,  19  Johns. 
259 ;  People  v.  Clerk  of  Marine  Court,  3  Abb.  Ct.  App. 
Dee.  501 ;  Pecple  v.  Suprs.,  32  K  Y.  473 ;  51  id.  401 ; 
5  Wend.  114;  58  Barb.  139;  Laws  of  1840,  chap.  305; 
1  R.  S.  [7th  ed.]  835,  841,  842 ;  2  id.  926,  978,  979 ;  Pecple 
ex  rd.  V.  Bd.  Town  Auditors,  82  N.  Y.  180 ;  Osterhoudt  v. 
Bigney,  98  id.  222 ;  People  v.  Suprs.,  93  id.  403.)  If  such 
a  board,  through  an  erroneous  decision  of  the  law,  audits  an 
illegal  claim,  their  judgment  is  not  final  like  the  judgment  of 
a  court,  but  will  be  corrected  by  mandamus.  {People  v.  Bdn. 
of  Suprs.,  73  K  Y^  173 ;  Bd.  of  Suprs.  v.  EUis,  59  id.  620.) 

Lewis  E.  Carr  for  respondents.  The  writ  was  properly 
dismissed  by  the  trial  justice  because  the  evidence  given  on 
the  trial  of  the  issues  raised  failed  to  establish  such  a  clear, 
legal  right  in  the  relator  to  a  mandamus  as  justifies  a  resort 
to  that  remedy.  {People  ex  rd.  Stevens  v.  Baj/t,  66  N.  Y. 
606 ;  In  re  Gardner,  68  id.  467;  People  ex  rd.  Lunney  v. 
CamphdZ,  72  id.  496 ;  People  ex  rd.  Krohm,  v.  Miller,  39  Hun, 
557,  565 ;  People  ex  rd.  Gas  Light  Co.  v.  Common  Council^ 
78  K  Y.  66,  61 ;  People  v.  Thomson,  25  Barb.  73 ;  People 
ex  rel.  Demarest  v.  Fairchild,  67  N.  Y.  334 ;  People  ex  rel. 
Francis  v.  Commjon  Council,  78  id.  34 ;  People  ex  rel.  Milr 
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lard  V.  Chopin^  lOtt  id.  96, 100.)    When  claims  have  once  been 
passed  upon  by  a  board  of  town  auditors  and  rejected  upon  their 
merits,  no  power  exists  in  a  subsequent  board  to  review  that 
decision  or  reopen  the  matter  once  decided.     The   decision 
once  made  is  as  final  as  the  judgment  of  a  court.     {OaterJiout  v. 
Eigney^  98  N.  Y.  222,  234 ;  People  v.  Supra,  of  Schenectady, 
35  Barb.  4^8,  414 ;    People  ex  rel.  v.  City  of  Kingston^  101 
N.  Y.  82,  94 ;  People  ex  rel.  Eierett  v.  Suprs.  ofUlstery  93  id. 
397,  404 ;  People  ex  rel.  Life  Ins.  Co.y.  Chaphx,  103  id.  635 ; 
Howland  v.  Eldridge^  43  id.  457.)     The  judgment  in  question 
for  costs  against  the  relator,  which  he  paid,  was  properly 
rejected  by  the  auditors  when  it  was  presented  to  them  in  1 883, 
and  certainly  in  1885.     (1  R.  S.  [7th  ed.]  841,  842,  §  2 ;  People 
ex  rel.  v.  Town  Auditors,  74  N.  Y.  310,  315,  316 ;  Monk  v. 
Town  of  New  Utrecht^  104  id.  552,  557 ;  People  ex  rel.  Bd, 
ofSuprs.,  93  id.  397, 403, 404 ;  People  ex  rel.  Wallace  v.  Abbott^ 
107  id.  225-227.)     Under  the  statute  invoked  by  the  appel- 
lant he  was  not  put  to  his  action  until  he  was  secured  against 
the  costs  of  the  prosecution.     If  he  moved  without  that  he 
had  no  claim  against  the  town  until   the   proper  auditing 
officers  had  decided  that  his  claim  was  one  that  the  town  ought 
to  pay.     {People  ex  rd.  Bd.  of  Suprs.,  93  N.  Y.  404.)     Com- 
missioners of  highways  are  not  town  officers.     {People  ex  rel. 
Van  Keuren  v.  Town  Auditors^  74  N.  Y.  310,  315 ;  People 
ex  rd.  Everett  v.  Bd.  of  Suprs.,  93  id.  397,  404.)     Commis- 
sioners of  highways  have  no  power  or  authority  to  run  the  town 
in  debt.  {Barker  v.  Zoomis,  6  Hill,  463;  Mather  v.  Crawford^ 
36  Barb.  564 ;    Bridge  Co.  v.  Bamett,  1  S.  Rep.  600,  603 ; 
People  ex  rel.  Van  Keuren  v.  Town  Auditors^  74  N.  Y.  310; 
People  ex  rel.  Loomia  v.  Town  Auditors^  75  id.  316 ;  People 
ex  rel.  Everett  v.  Bd.  of  Siipra.^  93  id.  397,  401.)     The  judg- 
ment rendered  constitutes  a  bar  to  the  claim  for  the  balance 
of  1882,  even  if  it  be  held  that  it  at  any  time  had  any  vitality 
against  the  town.     {Dunlmm  v.  Brower^  77  N.  Y.  76,  80 ; 
Blair  V.  Barilett^  75  id.  150, 153 ;  Broion  v.  Mayor^  etc.,  66  id. 
385.)     The  relator  was  not  a  town  officer  and  his  claims  were 
S1CKELS--V0L.  LXIX.     41 
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not  town  charges.  {People  ex  rel.  Van  Kewren  v.  Taum 
Auditors,  74  K  Y.  310,  315,  316;  People  ex  rd.  JEverettY. 
Bd.  of  Supra.,  93  id.  397,  403,  404.) 

Potter,  J.  The  issue  arose  upon  an  answer  to  an  alterna- 
tive writ  of  mandamvs  requiring  the  respondents,  as  the 
board  of  town  auditors,  to  audit  three  claims  in  favor  of 
the  relator  against  said  town  and  to  certify  the  same  to  the 
board  of  supervisors  of  the  county. 

These  claims  are  for  the  costs  awarded  in  a  judgment 
against  the  relator  in  an  action  commenced  by  the  relator 
as  commissioner  of  highways  in  said  town  against  one 
Charles  Hickok,  to  recover  penalties  incurred  by  him  as 
one  of  the  overseers  of  highways  in  said  town,  amounting 
to  $76.10,  which  the  relator  paid,  with  interest,  on  the 
3d  day  of  November,  1883,  for  the  necessary  costs  and 
disbursements  incurred  and  paid  by  said  relator  in  the  con- 
duct of  said  action  and  in  two  other  actions  against 
the  said  Hickok  for  the  same  or  a  similar  purpose,  but 
withdrawn  before  judgment  therein,  and  amounting  to 
the  sum  of  $80.15;  and  for  moneys  expended  in  the  year 
1881,  after  the  annual  town  meeting  in  said  town,  and  in 
excess  of  the  moneys  which  came  into  the  relator's  hands 
for  the  repairing  of  bridges  in  said  town  with  the  alleged 
consent  and  approval  of  the  board  of  town  auditors,  and 
amounting  to  $128.17. 

The  return  to  the  writ  contained  allegations  that  these 
claims  were  unlawful  and  the  town  was  not  legally  liable 
therefor,  and  that  these  identical  claims  had  been  presented 
by  the  relator  in  the  year  1883,  and  again  on  the  5th  day 
of  November,  1885,  and  upon  both  occasions  the  same  had 
been  audited  and  rejected  by  the  respondents  as  the  board 
of  town  auditors. 

Upon  the  trial,  after  the  introduction  of  evidence  of  the 
judgment  awarding  costs  against  the  relator,  and  of  the 
character  and  consideration  of  the  other  two  bills,  the  admis- 
sions hereinafter  referred  to  were  made  and  the  evidence 
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was  closed;  the  respondents  made  a  motion  for  the  dis- 
missal of  the  complaint  and  a  denial  of  the  writ  of  mandamuSy 
and  the  same  was  granted  over  the  relator's  exception,  and 
the  exceptions  were  ordered  to  be  heard  in  the  first  instance 
at  the  General  Term.  The  exceptions  were  heard  and  over- 
ruled and  the  order  of  dismissal  affirmed. 

I  propose  to  Consider,  first,  these  admissions  and  their 
effect  upon  this  proceeding. 

The  admissions  were  as  follows :  "  It  is  admitted  that  the 
bills  were  presented  to  the  board  of  town  auditors  of  1885. 
That  they  examined  them,  and  decided  that  the  town  was 
not  legally  liable  to  pay  for  the  whole  or  any  part  of  them, 
and  rejected  them."  The  same  admission  was  made  as 
to  the  action  of  the  board  in  the  year  1883.  "And  it  is 
further  admitted  that  the  bills  presented  to  said  board  of 
town  auditors,  in  November,  1883,  were  for  the  same 
claims  as  those  presented  in  November,  1885." 

Does  not  this  admission  constitute  an  auditing  and  a  rejec- 
tion of  the  claims?  To  audit  is  to  hear,  to  examine  an 
account,  and  in  its  broader  sense  it  includes  its  adjustment  or 
aUowance,  disallowance  or  rejection.  {People  ex  rel.  Brown 
V.  Board  Appt,  62  K  T.  227.) 

The  statute  has  created  a  board  of  town  auditors  to 
examine  and  decide  upon  claims  made  and  presented  against 
a  town.  (1  K.  S.  358,  359,  328,  461,  479  Laws  of  1881, 
chap.  701,  in  relation  to  judgments  against  towns  or  highway 
commissioners.) 

Sncli  board  is  a  statutory  tribunal  or  court  to  hear  and  to 
allow  or  reject  any  claims  presented  against  the  town.  The 
examination  of  the  account  is  the  trial  and  its  allowance  or 
disallowance  is  the  judgment  of  this  tribunal. 

As  a  general  rule,  no  claim  against  a  town  is  obligatory  upon 
or  is  enforceable  against  the  town  until  it  has  been  audited  or 
examined  and  allowed.  Its  jurisdiction  over  claims  against 
the  town  is  not  only  original,  but  it  is  conclusive  until  brought 
under  review  in  another  court  in  the  manner  prescribed  by 
law.     {Osterhoudt  v.  Rtgney^  98  K  Y.  234.)    The  board  of 
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town  auditors  is  to  determine  whether  a  claim  presented  is  a 
town  charge  and  the  amount  of  it  or  the  portion  of  it  which 
is  a  town  charge. 

The  claims  presented  generally  involve  questions  of  mixed 
law  and  fact.  In  some  instances  the  board  will  have  nothing 
to  examine  «is  to  the  amount  of  the  charge,  but  simply  whether 
the  prosecution  or  defense  was  conducted  upon  reasonable 
grounds  and  in  good  faith. 

In  certain  classes  of  town  charges  the  amount  is  fixed  by 
statute,  by  agreement,  or  by  the  judgment  of  a  court.  Such 
are  claims  for  salaries  fixed  by  law,  or  the  amount  of  damages 
or  costs  awarded  by  the  judgment  of  a  court.  In  some  cases^ 
where  the  rate  of  compensation  by  the  day  is  fixed  by  law, 
the  board  determines  the  amount  by  ascertaining  the  number 
of  days  of  service.  For  instance,  a  claim  presented  by  high- 
way commissioners  that  a  judgment  recovered  against  them 
for  injuries  arising  from  a  defective  bridge  or  liighway.  In 
such  a  case  "  a  board  of  town  oflScers  *  *  *  shall  have 
power  to  audit  and  pay,  if  they  shall  deem  it  just  so  to  doP 
(Laws  of  1881,  chap.  700,  704.) 

This  board  must  determine  the  legality  of  the  claim  and 
whether  it  is  a  town  charge.  Oftentimes  the  legality  and  not 
the  amount  of  the  claim  is  the  main,  if  not  the  only,  question 
for  examination.  {Tenney  v.  Mautner^  24  Hun,  340  ;  People 
ex  rel.  v.  Bd.  of  Suprs,,  93  K  Y.  403.) 

I  think  that  it  may  be  stated  as  a  general,  if  not  universal, 
proposition  that  no  claim  can  be  collected  of  or  enforced 
against  a  town  until  it  has  been  audited  and  allowed  by  tlie 
board  of  town  auditors.  (93  N.  Y.  403,  supra  /  People  ex  reL 
Van  Keuren  v.  Bd.  Town  Auditors,  74  id.  310.) 

Statutes  have  been  passed  and  amended  from  time  to  time 
as  to  the  manner  of  issuing  execution  against  town  and  other 
oflScers  and  as  to  what  property  may  be  levied  thereunder,  but 
such  statutes  do  not  affect  the  question  whether  the  claim  is  a 
town  charge.  Such  is  the  character  of  section  1931  Code  of 
Civil  Procedure. 

If  the  claim  embraced  in  the  judgment  against  the  relator 
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is  not  to  be  submitted  to  the  judgment  of  the  board  of  town 
auditors,  it  would  follow  that  a  highway  commissioner  may 
commence  actions  without  a  cause  of  action  or  upon  any 
pretext  against  any  person  whomsoever,  and  when  beaten  with 
costs,  the  town  must  pay  the  judgment. 

If  the  judgment  constitutes  an  absolute  liability  against  the 
town,  why  go  through  the  mere  formality  of  presenting  to 
the  board  for  audit  and  allowance  at  all  ?  Or  what  necessity 
or  propriety  in  asking  the  court's  mandate  to  the  board  of 
auditors  to  audit  and  allow  it  ? 

If  the  board  of  town  auditors  have  no  discretion  to  exercise 
in  allowing  or  rejecting  such  claim,  why  not  present  it  at  once 
in  the  first  instance  to  the  board  of  supervisors  to  levy  and 
raise  the  money  to  pay  it.  The  admission  is  that  all  three 
claims  were  presented  to  and  examined  by  the  board  and  were 
rejected  as  illegal  claims.  Their  determination,  it  seems  to  me, 
like  the  determination  of  all  courts,  is  conclusive  until  reversed 
or  modified  under  proceedings  by  certiorari,  A  mandamus 
will  not  issue  commanding  the  board  to  do  over  again  what  it 
has  done,  but  with  a  different  result.  This  would  imply  that 
the  Supreme  Court  might  dictate  the  judgment  of  the  board. 
(People  ex  rel.  v.  Toivn  Auditors  of  Elmira^  82  N.  Y.  82 ; 
People  ex  rd,  Phcenix  v.  Suprs.j  1  Hill,  362 ;  People  v.  Suprs.y 
93  K.  Y.  4:04 ;  People  ex  rel.  v.  Fairraan,  12  Abb.  N.  C. 
272  ;  People  ex  rel  Brown  v.  Board  of  Appt,  52  N.  Y.  227.) 

This  court  has  given  construction  in  People  ex  rel.  Everett 
V.  Bd.  Suprs.  (93  N.  Y.  397)  to  this  section  (1 E.  S.  357,  §  8), 
which  has  been  sometimes  thought  should  be  construed  to  estab- 
lish an  absolute  town  charge  in  favor  of  a  town  officer.  The 
head  note  in  that  case  is  as  follows :  "  In  order  to  make  a  judg- 
ment against  a  commissioner  of  highways  a  town  charge,  it  must 
liave  been  recovered  upon  a  liability  incurred  by  him  while 
acting  within  the  scope  of  his  authority,  and  in  such  case  the 
claim  therefor  mv^t  he  presented^  parsed  upon  and  audited 
hy  the  board  of  town  auditors. 

Besides  section  8  (1  R.  S.  357,  supra\  relates  to  the  person 
in  whose  favor  the  judgment  against  the  town  officer  was 
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rendered,  and  to  his  (the  judgment  creditor's)  remedy  to 
enforce  payment  of  the  same.  As  to  him,  the  judgment  is 
made  a  town  charge,  and  when  levied  and  collected  the  moneys 
shall  be  paid  to  him. 

The  claim  on  account  of  the  judgment,  therefore,  is  for 
moneys  paid  out  by  the  relator  as  commissioner  of  highways, 
and  so  falls  within  the  very  letter  of  the  grant  of  power  to  the 
board  of  town  auditors  to  audit  the  accounts  of  town  officers 
for  moneys  paid  out.    (1  E.  S.  [7th.  ed.]  836.) 

If  these  views  are  correct,  then  the  claims  under  con- 
sideration have  been  adjudicated  by  the  respondents  and 
there  is  no  occasion  for,  or  propriety  in  asking  for,  a  man- 
damus,  and  hence  this  court  is  not  called  upon  to  examine 
the  legality  of  the  olaim,  but  the  relator  must  pursue  the 
remedy  afforded  by  certiorari  to  review  the  decision  of  the 
board.     {People  ex  rel.  Millard  v.  Chxipin,  104  N.  Y.  96.) 

This  conclusion  leads  to  an  affirmance  of  the  judgment,  with 
costs  against  the  relator,  and  thus  harmonizes  with  the  views 
of  all  the  members  of  the  court  at  General  Term  as  to  two  of 
the  bills,  and  with  two  of  its  members  as  to  the  third  bill. 

There  is  another  defense  to  this  proceeding,  if  the  bills 
have  been  audited  and  rejected  by  the  town  board  upon 
their  merits,  and  that  is,  that  such  audit  forms  a  bar  to  a 
reauditing  of  the  bills  by  the  board  of  town  auditors  and 
to  the  application  for  a  mandamus  requiring  them  to  do 
so.  {Osterhoudt  v.  Rigney,  98  N.  Y.  222;  People  ex  reL 
Ilotchhisa  v.  Bd.  Suprs.,  65  id.  222 ;  People  ex  rel,  v.  City  of 
Kingston,  101  id.  82-94.) 

This  court  is  not  called  upon  to  examine  the  legality  of 
the  claim  or  to  express  any  opinion  in  respect  to  the  ques- 
tion whether  these  bills  or  any  of  them  are  a  legal  charge 
upon  the  town  of  Highlands. 

The  judgment  should  be  affirmed. 

All  concur,  except  Beown,  J.,  dissenting,  and  Paeker,  J.^ 
not  sitting ;  Bradley,  J.,  concurring  in  result. 

Judgment  affirmed. 
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On  motion  for  reargument  the  following  opinion  was 
handed  down : 

Per  Curiam,  The  relator  was  the  sole  commissioner  of 
highways  of  the  town  of  Highland  from  the  annual  town 
meeting  in  March,  1881,  to  the  annual  town  meeting  in  March, 
1883.  On  the  Tuesday  preceding  the  annual  town  meeting 
boards  of  town  auditors  are  required  to  audit  the  accounts  of 
'*  all  tovm  officers  who  receive  or  disburse  any  moneys  belong- 
ing to  their  respective  towns."  (2  E.  S.  [8th  ed.]  908.)  On 
the  last  Thursday  preceding  the  annual  meeting  of.  the  board 
of  supervisors,  boards  of  town  auditors  are  required  to  meet 
and  audit  "  the  accounts  of  all  charges  and  claims  payable  by 
their  respective  towns  "  and  certify  all  claims  allowed  to  the 
board  of  supervisors^  which  body  is  required  to  levy  the  sums 
certified  upon  the  taxable  property  of  the  town.  (Chap.  305, 
Laws  of  1840 ;  2  K.  S.  [8th  ed.]  907.) 

On  the  last  Tuesday,  preceding  the  town  meeting  of  1882, 
the  board  of  auditors  met,  examined  the  accounts  of  the 
relator  as  commissioner  and  certified  in  due  form  that  $128.17 
was  due  him  from  the  town.  Why  this  claim  was  not  certified 
to  the  board  of  supervisors  by  the  board  of  town  auditors 
when  they  met  on  the  last  Thursday  preceding  the  annual 
meeting  of  the  board  of  supervisors  in  1882,  does  not  appear. 
When  the  annual  town  meeting  for  1882  was  held  there 
were  thirty-three  road  districts  in  the  town.  A  commissioner 
of  highways  is  required  (Chap.  503,  Laws  of  1880 ;  2  E.  S. 
[8th  ed.]  1354),  within  one  week  after  the  annual  town  meet- 
ing to  appoint  as  many  overseers  of  highways  as  there  are 
road  districts  in  the  town,  which  duty  the  relator  duly  per- 
formed March  24,  1882.  Charles  Hickok  was  appointed 
overseer  of  district  No.  3.  On  the  same  day  the  relator  duly 
assessed  the  highway  labor,  made  out  and  certified  the  lists  or 
warrants  for  the  several  road  districts,  which  were  delivered 
to  the  several  overseers  as  prescribed  by  the  statute.  (2  E.  S. 
[8th  ed.]  1358,  §§  24,  25.)  May  1,  1882,  the  overseers  of 
districts  Nos.  12,  18  and  27  resigned,  and  their  resignations 
were  accepted  by  the  relator.     May  3, 1882,  he  made  an  order 
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by  which  h^  assumed  to  abolish  districts  Nos.  12,  18  and  27 
and  added  the  territory  embraced  within  them  to  district  No.  3. 
The  assessment  lists  or  road  warrants  which  had  been  issued 
to  the  overseers  of  districts  Xos.  12,  18  and  27  were  returned 
to  the  relator,  who  delivered  them  to  Hickok,  the  overseer  of 
No.  3,  and  directed  him  to  execute  them.  Subsequently, 
Hickok  refused  to  obey  the  commands  of  the  relator  and 
enforce  the  assessments  against  persons  and  property  in  districts 
Nos..  12,  18  and  27,  alleging  as  his  justification  that  the 
attempted  abolition  of  those  districts  and  the  addition  of  the 
territory  within  them  to  his  district  was  in  violation  of 
the  statute  authorizing  a  sole  commissioner  of  highways  to 
divide  his  town  into  as  many  road  districts  as  he  shall  think 
convenient  by  a  written  order  made  at  least  ten  days  before 
the  annual  town  meeting.  (Sub.  5,  §  1 ;  1  E.  S.  501 ;  2  id. 
[.8th  ed.]  1347.)  June  28,  1882,  the  relator  began  an  action 
against  Hickok  in  a  Justice's  Court  in  the  town  of  Highland, 
alleging  as  a  cause  of  action  that  Hickok,  by  refusing  to  obey 
the  commands  of  the  relator  and  enforce  the  assessments,  had 
incurred  the  penalties  imposed  by  statute  upon  overseers  who 
unlawfully  refuse  to  perform  their  duties.  (1  R.-  S.  504,  §  16 ; 
2  id.  [8th  ed.]  1350.)  The  action  was  twice  tried,  resulting  in 
disagreements  of  the  juries,  and  was  discontinued.  A  second 
action  was  begun  in  a  Justice's  Court  of  the  town  of  Bethel, 
which  was  tried  and  resulted,  in  August,  1882,  in  a  judgment 
for  the  defendant  of  no  cause  of  action,  with  costs.  The 
relator  appealed  to  the  County  Court,  demanding  a  retrial, 
which  was  had,  resulting,  April  28,  1883,  in  a  judgment  of  no 
cause  of  action,  with  $76.10  costs,  which  the  relator  paid 
November  3,  lb83.  Assuming  that  the  litigation  was  proper, 
the  relator  necessarily  expended  $80.15  in  conducting  it. 

On  the  last  Tuesday  (February  twenty-seventh),  preceding 
the  annual  town  meeting  of  1883,  the  relator  presented  Lis 
accounts  for  moneys  received  and  disbursed  as  commissioner 
for  the  preceding  year  to  the  board  of  town  auditors  (but  the 
claims  now  sought  to  be  recovered  were  not  included  therein), 
and  thereupon  his  account  was  audited  and  it  was  found  that 
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he  had  received  $134.37  more  than  he  had  paid  out ;  which 
sum  was  adjudged  to  be  due  from  him  to  thef  town.     In  July, 
1883,  the  supervisor   of  the  town  brought  an  action  in  a 
Justice's  Court  against  the  relator  and  his  sureties  upon  his 
official  bond  for  the  recovery  of  this  sum,  which  action  the 
relator  settled  July  30,  1883,  by  paying  the  amount  claimed. 
On  the  last  Thursday  (November  8..  1883),  preceding  the 
annual  meeting  of  the  board  of  supervisors  in  1883,  the  relator 
presented  to  the  board  of  town  auditors  his  claim  audited  in 
1882  for  $128.17;  his  claim  for  the  judgment  paid  November 
3, 1883,  $76.10 ;  amount  expended  in  the  litigation  against 
Hickok,  $80.15,  and  demanded  that  the  accounts,  with  interest, 
should  be  allowed  him  and  certified  to  the  board  of  super- 
visors, but  the  claims  were  all  rejected.     The  relator  re-pre- 
sented the  claims  to  the  town  board  on  the  last  Thursday 
preceding  the  annual  meeting  of  the  board  of  supervisors  in 
1885  and  they  were  again  rejected.     Thereupon,  November 
30,  1885,  the  relator  obtained  an  alternative  writ  of  mandamus 
requiring  the  board  of  auditors  to  certify  to  the  board  of 
supervisors  the  audit  of  1882  ($128.17)  and  the  judgment  for 
$76.10  costs,  and  to  audit  the  claim  for  $80.15,  or  show  cause, 
etc.     An  issue  of  fact  was  joined  which  was  tried  at  circuit, 
and  at  the  close  of  the  evidence  the  writ  was  dismissed  and  the 
exceptions  taken  were  ordered  heard  at  General  Term  in 
the  first  instance.     Upon  a  case  made  the   General   Term 
sustained  the  ruling  at  circuit  and  ordered  a  judgment  for  the 
defendant,  with  costs,  which  was  entered,  and  from  which  the 
relator  appealed. 

The  appeal  must  be  determined  upon  the  assumption  that 
every  disputed  question  of  fact  would  have  been  found  in 
favor  of  the  relator. 

The  $128.27  was  expended  by  the  relator  without  first 
obtaining  the  consent  of  the  board  of  town  auditors  in  the 
reparation  of  bridges  damaged  after  the  annual  town  meeting 
of  1881.  The  defendants  asseii;  that  such  expenditure  being 
in  violation  of  the  statute  (Chap.  103,  Laws  of  1858 ;  2  E.  S. 
SicKELS— Vol.  LXIX.    42 
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[8th  ed.]  1353),  the  relator  is  not  entitled  to  recover  the  sum 
of  the  town.  The  relator,  however,  insists  that  the  auditing 
of  the  bill  by  the  board  was  a  legal  ratification  of  his  act  and 
made  his  claim  upon  the  town  as  valid  as  though  the  expendi- 
ture had  been  first  duly  authorized,  as  provided  by  the  statute 
cited,  and  afterwards  duly  audited.  If  the  relator's  position 
be  correct,  the  fact  remains  that  the  board  had  the  power  to 
examine  this  claim  for  these  unauthorized  expenditures  and 
determine  whether  they  were,  in  fact,  made,  and  if  so,  were 
they  necessary  or  reasonable ;  and  it  had  the  right,  acting  in 
good  faith  and  within  legal  rules,  to  reject  the  whole  or  part 
of  the  claim  for  such  reason.  The  relator  also  insists  that  the 
bill  having  been  once  audited,  the  board  had  no  right  to 
reaudit  and  reject  it.  The  answer  to  this  is  that  the  relator 
by  presenting  this  claim  to  the  board  at  its  subsequent  meet- 
ings for  audit,  submitted  his  rights  to  it,  and  he  cannot  now 
successfully  assert  that  the  board  was  without  power  to 
re-examine  and  allow  or  disallow  a  claim  which  he  submitted 
for  its  determination. 

Section  8  of  title  5  of  chapter  2  of  part  1  of  the  Revised 
Statutes  (1  R.  S.  357 ;  2  id.  [8th  ed.]  913)  and  section  1931  of 
the  Code  of  Civil  Procedure  do  not  impose  an  absolute 
liability  upon  towns  for  all  judgments  recovered  against  a  sole 
commissioner  of  highways  in  an  action  prosecuted  in  his 
official  name.  {People  v.  Bd,  of  Supra,  of  Ulster^  29  Hun, 
185 ;  93  N.  Y.  397.)  The  board  of  town  auditors  had  the 
power  to  examine  and  determine  whether  the  action  was  one 
which  the  relator  had  the  right  to  prosecute  in  his  official 
character  and  whether  it  was  carried  on  in  good  or  bad  faith. 
The  board  of  town  auditors  had  the  power,  and  it  was  its  duty, 
to  examine  and  allow  or  disallow,  in  whole  or  in  part,  die 
claim  for  $80.15  expended  in  the  litigation,  out  of  which  the 
judgment  for  costs  arose. 

In  determining  whether  the  town  was  liable  for  these  claims 
the  board  acted  judicially,  and  such  action  cannot  be  reviewed 
or  controlled  by  courts  through  the  writ  of  mandamuSy  which 
is  an  appropriate  remedy  to  compel  public  officers,  judicial  as 
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Wei) 

offi     ^^  ministerial,  to  act ;  and  when  the  act  is  ministerial  the 

I ,  ^i^  may  be  compelled  to  perform  the  act  according  to  law ; 
Qp^  ^Qicers  vested  with  judicial  power  which  is  to  be  exercised 
djj^     a  disputed  state  of  facts,  or  upon  facts  from   which 
11^^  ^^*^nt  inferences  may  be  drawn,  cannot  be  compelled  by 
bef   ^cjmw^  to  decide  in  a  particular  way.     If  the  record 
flia^  ^'^  us  showed  that  the  claims  sought  to  be  recovered  were 
^kvv^    by  a  statute  or  by  some  well-settled  rule  of  law,  legal 
.     ^^8  against  the  town,  charges  which  the  board  was  bound 
^  w[\ow  in  whole  or  in  part,  then  this  case  would  have  been 
witbin  the  rule  laid  down  in  People  v.  Supervisors  of  Dela- 
ware (45  ^,  Y.  196) ;  People  v.  Board  of  Town  Auditors  of 
Elmira  (82  id.   80)  and  kindred  cases.     But,  as  we  have 
attempted  to  show,  the  relator  has  failed  to  establish  by  the 
eridence  contained  in  the  record  the  absolute  liability  of  the 
town  for  the  whole  or  part  of  any  one  of  the  claims,  nor  does- 
the  evidence  present  a  question  of  fact  which  could  liave  been 
determined  so  as  to  establish  the  liability  of  the  town. 
The  motion  for  a  reargument  should  be  denied. 
All  concur,  except  Brown,  J.,  not  voting,  and  Pareeb,  J., 
not  sitting. 
Motion  denied 


LuTHEB  E.  Mansfield,  Respondent,  v.  The  New  York  Cen- 
tral and  Hudson  River  Railroad  Company,  Appellant. 

In  an  action  to  recover  unliquidated  damages  for  breach  of  contract,  unless 
the  means  are  accessible  to  the  party  sought  to  be  charged  of  ascertain- 
ing, by  computation  or  otherwise,  the  amount  to  which  plaintiff  is 
entitled,  he  may  not  be  allowed  interest  on  the  amount  of  damages 
found,  and  the  submission  of  the  question  as  to  such  allowance  to  the 
jury  \&  error. 
The  question  whether  interest  is  recoverable  in  actions  on  contract  does  not 

rest  in  the  discretion  of  a  jury,  but  is  one  of  law  for  the  court. 
^.  &  M.  contracted  to  construct  for  defendant  the  superstructure  of  an 
elevator,  they  to  commence  work  within  five  days  after  notice  from 
defendant's  engineer  that  the  foundations  were  ready,  and  to  complete 
the  structure  within  t\e  months  thereafter.  Defendant  agreed  to  pay, 
hi  addition  to  the  CQntract-price,  $500  for  each  day  less  than  the  time 
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allowed  occupied  in  the  work;  said  engineer  served  the  required  notice, 
but  at  the  time  the  foundations  were  not  ready.  In  an  action  upon 
the  contract  plaintiff  claimed,  and  the  jury  found,  that  had  the  founda- 
tions been  completed  and  he  not  delayed  by  tlieir  unfinished  condition, 
he  would  have  completed  the  work  thirty  days  before  the  end  of  the  five 
months,  for  which  he  was  allowed  $500  per  day;  he  also  claimed,  and 
was  allowed,  damages  for  the  inconvenience  and  extra  work  caused  by 
the  unfinished  condition  cf  the  foundations.  The  court  submitted  to  the 
jury  the  question  and  they  allowed  interest  on  the  damages  found.  Edd 
(Potter,  J.,  dissenting),  error;  that  plaintiff  was  not  entitled  to  interest 
on  either  item  of  damages. 

But  ?ield,  that  the  provision  as  to  the  per  diem  allowance  was  a  valid  agree- 
ment based  upon  a  good  consideration;  and  as  the  contractors,  without 
fault  on  their  part,  were  denied  the  right  to  perform,  they  were  entitled 
to  the  benefits  which  would  have  resulted  from  performance,  and  so 
were  entitled  to  the  allowance  for  the  thirty  days. 

Parrott  v.  K  Ice  Co.  (46  N.  Y.  861);  Mairs\.  M.  etc.,  Asm.  (89  id.  498); 
WaXrath  v.  lUdfldd  (18  id.  457);  Duryee  v.  May(yr,  eU.  (96  id.  477);  Van 
Btrmdatr  v.  Jeuiett  (2  id.  135);  Baiia  v.  Fiedler  (12  id.  40);  McMcJton  v. 
K  T.  d:  E.  R  B.  Co.  (20  id.  468);  McCollumy.  Seward  (62  id.  316); 
Mercer  v.  Vm  (67  id.  66);  JS^ewell  v.  Wheeler  (36  id.  244);  Mygait  v. 
Wilcox  (45  id.  306)  distinguished. 

Beported  on  a  former  appeal,  102  N.  Y.  205. 
(Argued  March  20,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  13,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  alleged 
breach  of  a  contract  made  between  the  firm  of  Gill  &  Mans- 
field, contractors,  and  the  defendant,  for  the  construction  by 
the  former  for  the  latter  of  a  grain  elevator. 

Gill  assigned  his  interest  in  the  contract  to  Mansfield,  the 
plaintiff. 

The  clauses  of  the  contract,  so  far  as  material,  are  as  follows : 

'^  The  said  parties  of  the  first  part  hereby  further  agree  to 
commence  the  erection  of  the  elevator  within  five  davs  after 
notice  from  the  engineer  that  the  foundations  are  ready,  and 
to  complete  the  same,  ready  for  use,  of  all  the  lofting  elevators, 
within  five  months  thereafter. 
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"In  consideration  of  the  faithful  performance  of  all  the 
covenants  and  agreements  herein  contained  by  the  parties  of 
the  first  part  to  tliis  agreement,  the  said  party  of  the  second 
part  hereby  agrees  to  pay  to  the  said  parties  of  the  first  part 
the  above-named  sum  of  ($331,500)  three  hundred  and  thirty- 
one  thousand  five  hundred  dollars,  and  in  addition  thereto  the 
sum  of  five  hundred  dollars  for  each  and  every  day  that  the 
elevator  shall  be  completed,  as  aforesaid,  in  advance  of  the 
expiration  of  the  five  months  from  the  time  of  commencement, 
as  hereinbefore  fixed  and  agreed  upon." 

On  June  22,  1876,  defendant's  engineer  served  upon  the 
contractors  a  notice  as  follows :  "  I  hereby  notify  you  that  the 
foundations  are  ready  for  you  to  commence  the  erection  of 
the  superstructure,  and  that  the  five  months  allowed  for  the 
completion  of  said  elevator  will  begin  on  the  27th  inst.,  being 
five  days  from  the  date  of  this  notice."  Plaintiff  claimed  and 
gave  evidence  tending  to  show  that  at  the  date  of  this  notice 
the  foundations  were  not  nearly  completed;  that  upon  its 
receipt  they  sent  to  defendant  a  written  communication  stating 
this  fact,  and  protesting  against  being  required  to  go  on  with 
the  contract  at  that  time  and  until  the  foundations  were  com- 
pleted ;  that  under  an  arrangement  with  said  engineer,  and  at 
his  request  that  they  should  begin  the  work,  and  his  promise 
that  no  advantage  should  be  taken  of  them,  they  did  com- 
mence the  work ;  that  the  foundations  were  not  actually  com-- 
pleted  until  Augiist  24,  1876 ;  that  the  work  was  completed, 
to  the  use  of  the  lofting  elevators,  December  24,  1876,  and 
that  if  the  foundations  had  been  ready  at  the  time  of  the  service 
of  the  notice,  the  contract  could  have  been  completed  in  less 
than  four  months.  Plaintiff  claimed  as  damages  the  $500 
allowance  for  thirty  days,  also  damages  for  the  inconvenience 
and  extra  work  and  expeuvses  caused  by  the  unfinished  condi- 
tion of  the  foundations. 

The  court  directed  the  jury,  if  they  found  for  the  plaintiff, 
to  render  a  general  verdict,  and  also  to  answer  the  following 
questions : 
*^  How  much  is  the  piamtiff  entitled  to  recover  on  account 
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of  being  prevented  from  finishing  the  work  in  less  than  five 
months  i  How  much  is  the  plaintiff  entitled  to  recover  for 
€xtra  expense  in  handling  material,  and  how  much,  if  any- 
thing, should  be  awarded  the  plaintiff  for  interest  ? " 

To  the  submission  of  the  question  as  to  interest  defendant's 
counsel  duly  excepted. 

The  jury  found  a  general  verdict  in  favor  of  plaintiff  in  the 
sum  of  $23,900.57,  and  to  the  questions  submitted  by  the 
court,  answered : 

"  I.—  30  days,  @  $500  per  day,  $15,000. 

"IL— $802. 

"IIL— $8,098^^^7." 

John  E,  BurriU  for  appellant.  There  was  no  consideration 
existing  at  the  time  for  the  defendant's  promise  to  pay  the 
$500  per  day ;  it  was  like  an  offer  or  an  option,  and  was  con- 
ditional on  performance,  in  which  case  it  is  well  settled  that 
no  recovery  can  be  had  except  in  case  of  actual  performance. 
{MilUr  V.  McKenzie,  95  K  Y.  575 ;  Toddx.  Weber,  Id.  192 ; 
Sands  v.  Crool^e,  46  id.  564,  570;  White  v.  Baxter,  71  id. 
254.)  Defendant  had  the  right  to  revoke  its  promise,  even 
though  the  j^laintiff  had  made  preparations  for  its  performance, 
or  had  incurred  some  liability  or  expense  with  a  view  to  under- 
taking the  performance  of  it  in  reliance  on  the  j^romise ;  but 
in  the  latter  case  the  plaintiff  would  be  entitled  to  recover 
from  the  defendant  compensation  for  what  he  had  so  done,  or 
for  the  expenditure  or  liability  which  he  had  so  incurred, 
(r.  K  V.  Behan,  110  U.  S.  338.)  Under  no  circumstances 
and  on  no  principle  could  the  j^laintiff  in  such  case  recover 
the  sum  which  had  been  agreed  to  be  paid  only  on  the  i>er- 
formance  of  the  condition.  {Duhols  v.  J9.  iJ&  II.  C,  Co.y 
4  Wend.  285.)  Plaintiff  was  not  entitled  to  recover  the  $500 
per  day  on  the  principle  of  "  gains  prevented."  (  United  States 
V.  Sj)ecd,  8  Wall.  77;  McMaster  v.  State,  108  K.  T.  557; 
r.  S,  V.  Behan,  110  U.  S.  338,  344 ;  Gnffin  v.  Colver,  16  K.  Y. 
489,  405  ;  Pasainger  v.  Thorhuim,  34  id.  634;  White  v.  Mil- 
ler, 71  id.  118,  133;  Mast^rton  v.  Mayor,  etc,  7  Hill,  61  ; 


1889.]        Mansfield  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  335 


Statement  of  case. 


Mes»more  v.  iT.  Y.  S.  cfe  Z.  Co,,  40  id.  422.)  In  case  of 
unliquidated  claims  interest  is  not  allowable,  even  from  the 
commencement  of  the  action.  {McMaster  v.  State,  108  N.  Y. 
557;  White  v.  MiUer,  71  id,  118;  78  id.  393.) 

IT.  W,  Mac  Farland  for  respondent.  Def  endan  was  bound 
under  the  contract  to  have  the  foundations  ready  at  the  time 
of  requiring  plaintiffs  firm  to  commence  the  work  so  that  it 
could  be  proceeded  with  to  the  utmost  advantage  and  economy. 
{Mansfield  v.  iT.  Y.  C.  d  JI.  B.  R.  R.  Co.,  102  K  Y.  205.) 
Gains  prevented  as  well  as  losses  sustained  may  be  recovered 
as  damages  for  a  breach  of  contract  where  they  can  be  rendered 
reasonably  certain  by  evidence,  and  have  naturally  resulted  from 
the  breach.  (  White  v.  Miller,  71 K  Y.  118, 133 ;  78  id.  393 ; 
Pass^inger  v.  Tliorhurny  34  id.  634 ;  MUbum  v.  Belloni,  39 
id.  53 ;  Masterton  v.  Mayor,  etc.,  7  Hill,  63 ;  Griffin  v.  Col- 
ver,  16  N.  Y.  489  ;*  Mesarrurre  v.  iT.  Y.  S,  cfe  Z.  Co.,  40  id. 
422.)  K  by  any  act  or  omission  of  duty  on  the  part  of  the 
defendant  the  contractors  were  hindered  in  the  prosecution 
of  the  work  and  subjected  to  increased  expense,  the  plaintiff 
was  entitled  to  recover  as  damages  such  additional  amount 
as  was  required  to  be  expended  to  complete  the  contract. 
{AUamon  v.  Mayor,  etc.,  43  Barb.  33 ;  Starhird  v.  Barrona, 
38  N.  Y.  230,  239 ;  Cross  v.  Beard,  26  id.  85,  88 ;  Mansfidd 
V,  N.  Y.  a  &  H.  R.  R.  R.  Co.,  102  id.  205,  211.)  The  sole 
fact  that  a  demand  has  not  been  liquidated  is  not  a  bar  to  the 
absolute  legal  right  to  interest.  (  White  v.  MiUer,  78  N.  Y. 
303-305, 393 ;  71  id.  118 ;  Sedg.  on  Damages  [5th  ed.]  432-440 ; 
ParroU  y.  K.  <&  ]S\  Y.  Ice  Co.,  46  ]S^  Y.  361-369;  Van 
Rensselaer  v.  Jewett,  2  id.  135 ;  Dana  v.  Fiedler,  12  id.  40  ; 
McMahon  v.  iV":  Y.  <&  E.  R.  Co.,  20  id.  463 ;  Mairs  v.  M. 
R.  E.  Assn.,  89  id.  498-507 ;  Walrath  v.  RedjkU,  18  id.  457 ; 
Buryee  v.  Mayor,  etc.,  96  id.  477-499 ;  McCuUorn  v.  Seward, 
62  id.  315 ;  Mercer  v.  Vose,  67  id.  56 ;  McMaster  v.  State, 
108  id.  542.)  In  all  cases  where  interest  is  not  a  matter  of 
express  stipulation  in  contracts,  it  is  adopted  by  the  law  as  a 
just  and  convenient  instmmentality  and  aid  in  enforcing  the 
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rule  of  just  compensation,  wlietlier  the  case  arises  ex  delicto  or 
ex  contractu.  (  White  v.  Miller,  71  K  Y.  118 ;  78  id.  393 ; 
McMaster  v.  StcOe,  108  id.  542 ;  43  id.  372  ;  89  id.  507.) 

Bkadley,  J.     I  tliink  the  defendant's  exception  was  well 
taken  to  the  submission  to  the  jury  of  the  question  of  interest 
upon  the  amount  of  damages  they  should  find  against  the 
defendant.     The  action  was  to  recover  for  breach  of  contract. 
In  such  cases  whether  interest  is  recoverable  does  not  rest  in 
the  discretion  of  the  jury,  but  it  is  a  question  of  law  for  the 
court,  while  in  actions  sounding  in  tort  when  the  recovery  of 
interest  is  permissible  it  is,  with  some  exceptions,  a  question 
for  the  jury.     {Duryee  v.  Mayor,  etc.,  96  X.  Y.  478.)     The  rule 
upon  the  subject  may  appear  to  have  been  involved  in  some 
uncertainty,  but  now  it  seems  to  be  reasonably  well  defined  in 
this  state.     In  McMast^r  v.  Stat<i  (108  X.  Y.  542),  the  claim 
was  for  damages  founded  upon  a  breach  of  contract  for  the  . 
supply  of  materials  for  and  services  in  the  construction  of  a 
public  building.     The  damages  resulted  from  the  refusal  of 
the  state  to  permit  the  contractor  to  proceed  with  the  work 
to  its  completion,  as  provided  by  the  contract.     And  such 
damages  consisted  of  a  loss  of  profits,  which  would  have  been 
realized  by  performance  of  the  work  at  the  contract-price. 
The  court  held  that  interest  was  not  allowable  even  from  the 
time   of   the   commencement   of  the  action  or  proceeding, 
because  the  claim  was  unliquidated,  and  ^*  there  was  no  possible 
way  for  the  state  to  adjust  the  same  and  ascertain  the  amount 
which  it  was  liable  to  pay."     And  reference  was  made  to 
^yh^t^  V.  Miller  (71  K  Y.  118 ;  78  id.  393).     That  was  an 
action  to  recover  damages  resulting  from  breach  of  warranty 
upon  sale  of  a  quantity  of  cabbage  seed.     The  referee  on  the 
first  trial  allowed  interest  upon  the  damages  from  the  time  the 
crop  would  have  been  harvested.     The  court  held  that  was 
error,  for  the  reason  that  "  the  demand  was  unliquidated  and 
that  the  amount  could  not  be  determined  by  computation 
simply,  or  reference  to  market  valuer."     (71  N.  Y.  134.)     On 
the  next  trial  the  plaintiffs  were  allowed  to  recover  interest 
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upon  the  amount  of  damages  from  the  time  of  the  commence- 
ment of  the  action.  This  was  held  to  be  error.  And  after 
reviewing  .many  prior  cases  on  the  subject  the  court,  by 
Eael,  J.,  remarked,  that  some  of  those  cited  "  tend  to  sliow 
that  where  an  account  for  services  or  for  goods  sold  and 
delivered,  which  has  become  due  and  payable  in  money, 
although  not  strictly  liquidated,  is  presented  to  the  debtor  and 
payment  demanded,  the  debtor  is  put  in  default  and  interest 
is  set  running ;  and  that,  if  not  demanded  before,  the  com- 
mencement of  the  suit  is  a  sufficient  demand  to  set  the  interest 
running  from  that  date.  But  there  is  no  authority  for  holding 
in  a  case  like  this,  where  the  claim  sounds  purely  in  damages, 
is  unliquidated  and  contested,  and  the  amount  so  uncertain 
that  a  demand  cannot  set  the  interest  running,  that  it  can  be 
set  running  by  the  commencement  of  the  action.  *  ♦  * 
The  claim  is  no  less  unliquidated,  contested  and  uncertain. 
The  debtor  is  no  more  able  to  ascertain  how  much  he  is  to 
pay.  *  *  *  The  conditions  are  not  changed,  except  that 
the  disputed  claim  has  been  put  in  suit,  and  there  is  no  more 
reason  or  equity  in  allowing  interest  from  that  time  than  from 
an  earlier  date."  (78  N.  Y.  399.)  The  judicial  reason  thus 
stated  for  the  rule  applied  in  that  case,  is  applicable  to  the 
present  case,  and  is  no  less  applicable  to  the  damages  awarded 
by  way  of  j>er  diem  allowance  for  the  time  the  jury  found 
the  plaintiff  and  his  associate  would  have  completed  the  work 
in  advance  of  five  months  if  the  foundation  had  been  com- 
pleted on  June  22,  1876,  than  the  other  class  of  damages 
allowed  to  the  plaintiff.  .  The  alleged  breach  of  contract 
was,  that  when  the  stipulated  notice  was  given  the  founda- 
tion was  not  ready  for  the  superstructure,  which  tlie 
plaintiffs  agreed  to  erect  upon  it.  And  while  they  were  not 
required,  they  were  permitted  to  proceed  and  charge  the 
defendant  with  such  damages.  {Mansfield  v.  N.  T.  G,  cfe  H. 
Ji.  JR.  R.  Co.,  102  K  Y.  205.)  Whether  they  couM  and  would 
have  completed  the  work  in  less  than  five  months  if  the  founda- 
tion had  been  entirely  ready  when  the  notice  was  given,  and  if 
SicKELS— Vol.  LXIX.    43 
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SO,  how  many  days  in  advance  of  that  time,  were  questions  of 
very  much  uncertainty  as  appears  by  the  evidence,  and  so  much 
so  that  there  can  be  assumed  to  have  existed  no  basis,  upon  which 
the  defendant  could  hav^  made  any  estimate  with  a  view  to 
any  adjustment  of  the  amount  as  between  it  and  the  plaintiff. 
The  alleged  claim  was  unliquidated,  and  as  uncertain  in  amount 
.as  any  can  well  be  conceived  to  be.     It  was  necessarily  in  some 
sense  speculative,  aa  it  involved  the  consideration  of  causes  the 
presence  or  absence  of  which  could  not  be  demonstrated,  bearing 
upon  the  ability  or  inability  of  the  contractor  to  do  the  work 
>vithin  any  certain  time  if  they  had  been  permitted  to  proceed 
with  the  utmost  economy  and  advantage  within  five  days  after 
xiefendant's  notice  was  given.    This  branch  of  the  claim  for 
jdamages  was  not  for  services,  but  was  sought  to  he  ootsdned 
and  was  recovered  as  prospective  profits,  of  which  the  plaintiff 
was  deprived  by  the  breach  of  the  contract.    And  it  was  no 
less  unliquidated  for  the  purpose  of  the  question  now  under 
consideration,  than  it  would  have  been  if  there  had  been  no 
stipulated  ^er  diem  allowance  provided  by  the  contract  for  the 
diligence  of  the  contractors  in  doing  the  work.    The  amount 
of  such  claim  for  damages  was  entirely  uncertain,  and  was 
closely  contested  by  the  defendant.     So  much  so  that  a  verdict 
for  the  defendant  upon  that  branch  of  the  case  would  have 
been  supported  by  the  evidence.    This  question  of  interest 
seems  clearly  to  come  within  the  doctrine  of  the  case  before 
cited,  and  should  have  been  excluded  from  consideration  on 
the  trial.    And,  in  view  of  the  reason  for  the  rule  and  the  rule 
itself,  so  announced,  the  cases  cited  by  the  plaintiff's  counsel  do 
not  support  his  proposition  in  this  respect.    In  Parrott  v. 
KnicJcerbocker^  etc.,  Ice  Comp<my  (46  K.  Y.  361) ;  Hairs  v. 
ManhaMan,  etc.,  Assofyiation  (89  id.  498) ;  Walrath  v.  Redfield 
(18  id.  457) ;  Duryee  v.  Mayor,  etc.,  (96  id.  477),  the  actions 
were  in  tort,  and  the  question  of  interest  was  for  the  jury.      In 
Van  Hen^elaer  v.  Jewett  (2  N.  Y.  135)  the  action  was  for  rent 
payable  in  specific  articles  with  no  sum  mentioned.    Da?ta  v. 
Fiedler  (12  J^T.  Y.  40),  was  brought  to  recover  damages   for 
non-delivery  of  a  quantity  of  madder  pursuant  to  contract. 
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In  both  those  cases  the  market-vahies  of  the  property,  at  the 
time  stipulated  for  delivery,  the  defendants  had  the  means  of 
ascertaining,  and,  therefore,  when  in  default  and  required  to 
perform  they  were  able  to  ascertain  by  computation  the 
amount  to  which  the  plaintiffs  were  entitled.  The  court  held 
that  they  were  entitled  to  recover  interest. 

In  McMahon  v.  New  York  and  Erie  Railroad  Company 
(20  N,  Y,  463),  the  action  was  to  recover  for  work  performed 
and  materials  furnished  by  the  plaintiff  in  construction  of  the 
defendant's  road.     The  defendant  had  refused  to  have  measure- 
ments made  by  its  engineer,  which  was  a  condition  precedent 
to  payment.     The  court  referred  to  the  doctrine  of  Van  Bens- 
$elaer  v.  Jewett,  and  by  Selden,  J.,  said  that  the  court  there 
went  as  far  as  was  reasonable  to  go,  and  held  that  interest  was 
allowable  upon  the  ground  that  the  defendant  was  in  default 
for  not  having  taken  the  requisite  steps  to  ascertain  the  amount 
of  the  debt.     In  McCoUum  v.  Seward  (62  N.  Y.  316),  and 
Mercer  v.  Yo9e  (67  N.  Y.  56),  the  actions  were  to  recover  the 
amount  due  for  services  upon  a  quantum  meruit     The  claims 
were  unliquidated,  and  the  recovery  of  interest  from  the  time 
of  the  commencement  of  the  action  was  sustained.  The  former 
of  the  last  two  cases  was  decided  upon  authorities  there  cited, 
and  was  followed  by  the  other.     The  doctrine  of  that  line  of 
cases  is,  that  in  actions  for  services  rendered  or  goods  sold,  etc., 
when  the  debtor  is  in  default  for  not  paying  pursuant  to  his 
contract,  the  creditor  is  entitled  to  interest  by  way  of  damages. 
{NetoeU  V.  Wheeler,  36  N.  Y.  244;    Mygatt  v.  Wilcox,  45  id. 
306.)     And  that  is  upon  the  theory  that  the  amount  may  be 
known  or  ascertained  and  computed,  actually  or  approximately, 
by  reference  to  market- values,     {Sipperly  v.  Stewart,  50  Barb. 
ij2 ;    Van  Rensselaer  v.  Jewett,  2  N.  Y.  135,  140 ;  De  Laval- 
lett^  v.  Wendt,  75  id.  579.)    There  may  be  cases,  from  the 
nature  of  which  it  appears  that  this  cannot  be  done,  to  which 
the  rale  allowing  interest  is  not  applicable.     {SmJUh  v.  Velie, 
60  N.  Y.  106;  DeWiU  v.  DeWitt,  46  Hun,  258.)    And,  so 
far  as  I  have  observed,  it  has  not  been  extended  to  actions  to 
recover  unliquidated  damages  for  breach  of  contract,  unless 
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the  means  are  accessible  io  the  party  sought  to  be  charged,  of 
ascertaining  the  amount  by  computation  or  otherwise  to  which 
the  other  party  Is  entitled.  This  case  cannot  be  brought  withiu 
the  rule  which  renders  the  recovery  of  interest  permissible. 
My  conclusion  is  that  the  plaintiff  was  erroneously  allowed  to 
recover  interest,  and  that  the  judgment  should  be  modified 
accordingly. 

Potter,  J.  This  action  was  brought  to  recover  damages, 
on  the  part  of  the  plaintiff  and  respondent,  against  the  defend- 
ant, the  New  York    Central  &    Hudson    Rivei    Railroad 
Company,   appellant,  for  breach  of   a  contract    made  and 
entered  into  between  them  in  respect  to  the  building  of  an 
elevator  in  the  city  of  New  York.     There  are  two  separate 
and  independent  stipulations  in  the  contract  for  the  breach  of 
each  of  which  plaintiff  seeks  to  recover  damages.    The  instru- 
ment provided,  among  other  things,  that  Gill  &  Mansfield 
should  furnish  materials,  perform  the  work  in  erecting  the 
superstructure  of  the  elevator  over  the  waters,  upon  piers 
in  the  Hudson  river  between  Sixtieth  and  Sixty-first  streets 
in  the  city  of  New  York,  and  should  finish  the  same  within 
five  months  from  the  time  of  the  commencement  of  the  work, 
and  should  receive  as  their  compensation  therefor  the  sum  oi 
$331,500,  and  the  further  sum  of  $500  per  day  for  each  day 
less  than  that  occupied  in  its  construction. 

In  respect  to  the  time  of  commencing  the  work  it  was  pro- 
vided, "  that  said  parties  of  the  first  part  hereby  further  agree 
to  commence  the  erection  of  the  elevator  within  five  days  after 
notice  of  the  engineer  that  the  foundations  are  ready,  and 
complete  the  same  ready  for  use,  of  all  the  lofting  eleva- 
tors within  five  months  thereafter."  The  plaintiff  alleges  that 
he  performed  the  work  within  the  time  by  about  thirty  days, 
and  was  thus  entitled  to  receive  under  the  contract  $500  a 
day  for  the  thirty  days,  amcrnnting  to  $15,000.  The  plaintiff 
also  claims  to  recover  of  the  defendant  damages  for  not  having 
the  foundation  ready  for  the  erection  of  the  elevator  within 
five  days  of  the  time  when  defendant,  through  its  engineer, 
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gave  the  plaintiff  notice  that  the  foundations  were  ready. 
The  damages  ho  seeks  to  recover  in  that  regard  are  for 
inconvenience  and  extra  work  in  placing  and  handling  and 
moving  his  materials  upon  and  about  the  premises  where  the 
erections  were  to  be  made. 

The  case  has  been  twice  tried  at  Circuit  and  has  been  to  the 
General  Term  three  times,  and  to  the  Court  of  Appeals  once. 
On  the  appeal  to  the  Court  of  Appeals  that  court  laid  down 
certain  principles  upon  which  plaintiff's  rights  depend  under 
the  contract  and  its  several  provisions,  and  is  to  be  found  in 
102  New  York,  page  205. 

Upon  that  appeal  it  was  held  by  this  court,  in  substance, 
that  the  two  stipulations  contained  in  the  agreement  for  breach 
of  which  the  action  is  brought  were  independent  of  each  other, 
and  that  the  plaintiff  could,  upon  proper  proof,  recover  the 
$500  per  diem  for  the  time  that  was  unexpired  for  the  com- 
pletion of  the  structure ;  and  that,  also,  upon  proper  proof  he 
was  entitled  to  recover  any  damage  which  he  sustained  by 
reason  of  the  extra  work  and  moneys  paid  out  in  the  doing  of 
the  work  or  that  portion  of  the  work  which  he  did  before  the 
foundations  were  in  the  condition  required  to  be  by  the  contract. 

The  case,  of  course,  must  be  disposed  of  upon  this  appeal  in 
accordance  with  the  principles  laid  down  in  the  former  appeal, 
and  it  is  not  perceived,  upon  an  examination  of  the  case  as  now 
presented,  but  that  the  last  trial  was  conducted  in  accordance 
with  the  principles  thus  laid  down  by  the  court  on  the  former 
appeal.  Hence  we  perceive  no  error  in  those  respects.  The 
question  in  regard  to  the  rule  of  damages,  so  far  as  interest 
was  concerned,  at  least  upon  the  sums  which  plaintiff  might 
prove  and  become  entitled  to  under  the  rulings  on  the  former 
appeal,  were  not  disposed  of  by  the  court  on  the  former  appeal, 
bat  were  left  to  be  raised  upon  such  evidence  and  findings  as 
should  be  had  upon  a  subsequent  trial.  Upon  the  last  trial 
the  plaintiff  proved,  and  the  jury  found,  upon  sufficient  proof, 
in  our  judgment,  that  the  plaintrfiE  was  entitled  to  recover  $500 
per  day  for  the  thirty  days  between  the  commencement  of  the 
-work,  within  which  the  work  could  have  been  done  if  thefoun- 
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dations  bad  been  completed,  and  the  fire  months  the  defend- 
ant was  allowed  to  complete  it  itl.  This  was  within  the  princi- 
ple decided  by  this  court  that  the  plaintiff  might  recover  in 
this  action.  They  also  found  the  damages  which  the  plaint- 
iff had  sustained  by  reason  that  the  foundations  were  not  in 
the  condition  required  to  be  by  the  contract  was  $802. 

According  to  my  apprehension  of  the  case  upon  this  appeal, 
the  only  question  for  our  consideration  remaining  is,  whether 
or  not  the  plaintiff  is  entitled  to  recover  interest  upon  these 
two  sums  as  found  by  the  jury,  or  upon  either  of  them,  as 
damages.  The  general  rule,  no  doubt,  is,  that  interest  cannot 
be  allowed  upon  claims  for  unliquidated  damages^  but  by  legis- 
lation in  some  instances  or,  in  respect  to  a  certain  class  of 
actions  and  by  decisions  of  courts,  cases  of  unliquidated  dam- 
ages, in  which  interest  will  not  be  allowed,  are  becoming  more 
rare.  We  think  the  rule  still  is,  that,  where  the-  damages 
are  entirely  unliquidated,  and  where  the  jury  have  to  take 
numerous  elements  of  uncertainty  and  doubt  and  speculation 
into  account  in  rendering  a  verdict,  the  old  rule  still  applies. 
But  where  the  elements  which  enter  into  and  form  a  part  of 
the  considerations  which  the  jury  are  to  determine  upon 
in  respect  to  the  amount  of  damages  are  simple  and  reaeon- 
ably  certain,  the  tendency  of  the  decisions  of  the  court  is 
in  the  direction  of  an  extension  of  the  rule  in  various  cases 
of  miliquidated  damages  where  formerly  the  rule  of  allowing 
interest  would  not  be  permitted.  It  is  done  for  the  purpose 
of  making  a  party  who  has  sustained  damage  by  reason  of  the 
failure  of  another  party  to  perform  hts  agreement^  some  comr 
pensatwn  or  some  indemnity  for  the  loss  which  he  has  «<#- 
tained.  Some  cases  have  left  this  question  doubtful,  whether  in 
the  cases  where  a  party  may  be  entitled  to  interest  the  jury  may 
find  that  interest  as  damages  in  their  discretion,  or  whether  the 
court,  as  matter  of  law,  may  direct,  if  they  find  a  verdict  for  a 
party,  to  also  include  in  or  to  add  to  the  amount  of  damages  the 
interest  which  has  accrued  from  the  time  of  the  commence- 
ment of  the  suit,  or  from  some  former  time  when  the  cause  of 
action  accrued,  or  a  demand  of  payment  was  made.    Whether 
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or  not  it  should  have  been  left  to  the  jury,  ill  their  discretion,  to 
allow  interest  as  damages  is  not  a  matter  of  any  importance 
in  this  case ;  that  is,  if  the  court  woulct  have  been  authorized, 
as  a  matter  of  law,  to  direct  the  jury  to  include  in  the  damages 
assessed  by  them  also  the  interest  upon  such  damages  as  they 
found,  then  the  jury  having  allowed  the  plaintiff  to  recover 
interest  from  the  time  of  the  commencement  of  the  action  on 
both  the  sums  for  damage  which  they  found  for  plaintiff,  the 
same  result  has  been  reached. 

The  question,  then,  recurs  whether  or  not  the  plaintiff  was 
entitled  to  interest  as  matter  of  law  or  have  it  submitted  to 
the  discretion  of  the  jury  whether  interest  should  have  been 
allowed  upon  these  two  claims  for  damages  as  found  by  the 
jury.  There  would  not  seem  to  be  many  elements  of  uncer- 
tainty or  speculation  in  the  claim  of  $500  a  day  for  thirty  days. 
The  only  thing  the  jury  had  to  do  in  respect  to  that  claim  was, 
under  the  charge  of  the  court  and  upon  the  whole  evidence  in 
the  case,  to  determine  how  many  days  short  of  the  five  months 
the  plaintiff  did  complete  this  elevator  in;  and,  further,  how 
many  other  days  less  than  five  months  he  might  have  com- 
pleted the  contract  in  if  the  foundations  had  been  ready  as 
agreed. 

The  amount  per  day  was  fixed  by  the  agreement  of  the 
parties  at  $500.  Hence  to  ascertain  the  amount  the  plaintiff 
was  entitled  to  in  this  respect,  was  simply  to  take  the 
number  of  days  which  were  and  might  have  been  saved 
from  the  whole  period  of  five  months  in  the  construction  of 
the  building,  which  was  thirty  (as  found  by  the  jury),  and 
multiply  that  thirty  by  five  hundred,  and  to  cast  the  interest 
upon  that  product  from  the  commencement  of  the  suit  until 
the  day  of  the  trial.  That  certainly  was  not  a  difficult  thing 
to  du,  and  there  was  no  element  of  imcertainty  about  it  except 
the  number  of  days  they  should  determine,  from  the  evidence, 
had  been  saved  from  the  five  months.  The  other  claim,  which 
was  fixed  by  the  verdict  of  the  jury  at  $802,  did  not  contain  a 
great  many  elements  of  uncertainty,  for  every  element  could  be 
established  quite  accurately  and  plainly  by  the  evidence  in  the 
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case.  The  plaintiff,  by  himself  and  his  witnesses,  were  called 
upon  and  stated  how  much  less  work  would  have  been  required, 
or  how  much  more  expense  attended  the  beginning  and  pro- 
gress of  the  work  for  the  first  few  days  on  account  of  the 
unpreparedness  of  the  foundations.  That  could  be  easily 
arrived  at  by  anyone  who  was  familiar  with  tliat  kind  of  work, 
and  as  the  work  was  done  by  the  plaintiff's  workmen,  in 
the  presence  of  numerous  others,  who  were  competent  to 
testify,  and  as  they  were  the  witnesses  who  gave  evidence,  and 
as  there  was  nothing  about  it  but  that  was  visible  and  capable 
of  easy  calculation,  it  would  not  seem  to  have  been  a  case  where 
there  were  many  elements  of  uncertainty  and  that  were  specu- 
lative, involved  in  the  ascertainment  of  that  amount;  and 
that  amount  having  been  ascertained,  the  computation  of  the 
interest  was,  of  course,  within  the  qualification  of  every  juror. 

It  seems  to  me  that  there  are  many  cases  reported  in  which 
interest  from  the  commencement  of  the  action  has  been  allowed 
and  approved  by  the  court,  where  the  elements  of  uncer- 
tainty were  much  more  numerous  and  of  much  more  difficult 
ascertainment. 

The  cases  referred  to  and  reKed  upon  by  appellant's  coun- 
sel were  cases  in  108  New  York,  557,  and  in  White  v.  Miller 
(71  N.  Y.  118,  and  the  same  case  cited  again  at  78  K  Y.  393). 
In  those  cases  interest  was  not  allowed,  for  the  reason  that  the 
demand  was  unliquidated,  and  was  so  dependent  upon  various 
uncertain  and  speculative  elements  that  the  court  was  unwill- 
ing to  allow  it. 

The  latter  case  was  an  action  to  recover  damages  for  a 
breach  of  warranty  in  the  sale  of  cabbage  seeds.  They  had 
been  sold  and  represented  upon  the  sale  to  have  been  seed  of 
a  particular  kind,  and  that  they  would  produce  a  crop  of  a 
certain  character.  It  turned  out  that  the  seeds  were  defective, 
of  a  different  kind,  and  did  not  produce  tlie  crop  which  the 
party  sought  to  raise.  The  plaintiff  sought,  in  that  action,  to 
recover  the  difference  in  the  value  of  the  crop  as  raised  from 
imperfect  seed  of  a  different  character  from  the  value  of  a 
crop,  such  as  would  be  produced  from  the  seed  of  another 
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kind  which  he  sought  to  purchase.  The  court  allowed  Iiim 
to  recover  that  difference,  but  this  court,  upon  appeal,  held 
tliat  there  were  too  many  elements  of  uncertainty,  such  sb  the 
weather,  the  kind  of  soil,  the  rains  and  drouths,  etc.,  to  allow 
interest  in  such  a  case  or  upon  such  a  recovery.  In  the  other 
case  cited  by  appellant's  counsel,  the  case  of  Mc Master  v.  State 
of  New  York  (108  N.  T.  542),  was  a  claim  arising  from  the 
breach  of  a  contract  to  construct  a  number- of  public  buildings 
for  the  state  in  the  city  of  Buffalo,  thirteen  in  number.  The 
contractor  was  to  furnish  and  dress  the  stone  and  deliver  them 
npon  the  premises,  and  after  he  had  done  so  in  sufficient 
quantity  for  some  six  or  seven  of  the  buildings  the  contract 
was  broken  by  the  other  side.  He  sought  to  recover  his 
damage  by  reason  of  his  being  compelled  to  abandon:  the  con- 
tract. The  court  in  that  case  held  tliat  as  there  entered  into 
the  damage,  which  he  got  an  award  for,  such  uncertain 
elements,  to  wit,  how  much  he  would  have  made  if  he  had 
been  allowed  to  go  on  and  finish  the  construction,  the  cost  of 
the  stone  and  dressing  of  them,  the  value  of  the  stone  which 
were  left  upon  the  ground  at  the  time  the  state  abandoned  the 
contract,  and  more  especially  because  there  was  involved  in 
that  ascertainment  of  damages  the  time  which  he  would  save, 
and  the  work  and  labor  and  responsibility  which  were  saved  him 
from  completing  the  job,  that  those  constituted  too  uncertain 
elements  in  a  case  of  unliquidated  damages  to  warrant  the  allow- 
ance of  interest.  But,  in  a  numerous  class  of  cases,  it  seems  to 
me  the  court  has  allowed  interest,  either  directing  it  as  a 
matter  of  law  in  a  class  of  cases,  or  submitted  it  to  the  dis- 
cretion of  the  jury  in  other  cases  in  the  nature  of  compen- 
sation or  indemnity.  And  such  cases  are  to  be  found  in 
McMahon  v.  New  York  amd  Erie  Railroad  Company  (20 
N.  T.  463) ;  Yam,  Rensselaer  v.  Jewett  (2  id,  135) ;  Parrott 
V.  Knickerbocker  Ice  Corrypamy  (46  id.  361).  In  the  latter 
case  the  court  approved  of  the  action  of  the  judge  in  leaving 
the  question  to  the  jury  whether  the  allowance  of  interest  was 
not  necessary  in  order  to  give  the  plaintiff  proper  and  just  com- 
SiCKELS— Vol.  LXIX.    44 


346  Mansfield  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.        [June, 

Opinion  per  Curiam, 

pensation.  The  claim  on  which  the  interest  was  allowed  in  this 
case  was  for  services,  or  in  the  nature  of  services  or  extra  ser- 
vices, rendered  by  the  plaintiff  for  the  defendant,  and  the  courts 
have  gone  by  recent  decisions,  and  should  go  beyond  the  earlier 
decisions,  for  the  purpose  of  indemnifying  the  party  who  has 
kept  his  contract  against  loss  occasioned  the  party  breaking  it. 

We  have  carefully  studied  the  vely  able  brief  of  appellant's 
counsel,  and  we  have  been  unable  to  perceive,  either  in  tlie 
reception  or  rejection  of  testimony,  or  in  the  charge  to  the  jury, 
any  violation  of  well-settled  principles  in  this  class  of  cases  or 
any  departure  from  the  principles  laid  down  in  this  case  on  the 
former  appeal  in  tlie  able  opinion  of  Judge  Rugee  in  tliis  court. 
We  have  also  looked  with  some  degree  of  care  at  the  excep- 
tions to  evidence  and  to  the  judge's  charge,  and  we  do  not  per- 
ceive any  error  that  should  justify  another  trial  of  this  action. 

I  think  that  the  allowance  of  interest  from  the  time  of  the 
commencement  of  the  action  to  the  day  of  the  trial  was  proper, 
and  the  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur  with  Potter,  J.,  except  upon  the  question  of 
interest,  upon  which  question  all  concur  with  Bradley,  J., 
except  Potter,  J. 

Judgment  modified  by  striking  out  allowance  for  interest. 

Upon  a  subsequent  motion  for  reargument  the  following 
opinion  was  handed  down : 

Per  Curiam.  The  first  review  in  this  court  was  of  a  judg- 
ment of  the  General  Term  aflirming  judgment  entered  upon 
dismissal  of  the  complaint  directed  by  the  court  upon  the  trial. 
And  upon  that  trial  the  evidence  offered  by  the  plaintiff  to 
prove  damages  resulting  from  the  alleged  breach  of  the  con- 
tract was  excluded.  The  court  on  such  review  having  determ- 
ined that  the  contract  required  that  the  foundations  be  so  far 
completed  as  to  enable  the  contractors  to  prosecute  the  work 
to  the  utmost  advantage  and  economy  before  the  notice  should 
be  given  by  the  defendant's  engineer,  held  that  the  giving  such 
notice  before  that  time  was  a  breach  of  the  contract ;  and  as 
the  plaintiff  and  his  associate,  without  waiver  of  any  rights  in 
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that  respect,  had  proceeded  with  the  work,  the  plainiiff  was 
entitled  to  recover  such  damages  as  the  contractors  had  sustained 
bj  reason  of  the  breach,  and  reversed  the  court  below.  (102 
K  Y.  205.)  .The  question  as  to  what  were  or  might  be  legiti- 
mately treated  as  damages  resulting  from  the  breach  of  the 
contract  was  not  then  necessarily  before  the  court  or  determ- 
ined. And  because  the  matter  of  recovery  of  damages  upon 
the  clause  giving  the  contractors  an  opportunity  to  realize  a 
profit  for  diligence  in  the  work  was  not  expressly  considered 
as  an  original  proposition  in  the  opinion  on  the  last  review, 
this  motion  is  made.  That  question  arose  upon  the  provision 
of  the  contract  which  gave  to  the  contractors  the  right  to  $500 
per  day  for  the  time  they  should  complete  the  work  in  advance 
of  the  time  stipulated  for  its  performance.  The  contention 
that  the  plaintiff  was  not  entitled  to  recover  anything  by  way 
of  damages  pursuant  to  that  provision  of  the  contract  had  the 
support  of  an  able  and  thorough  argument  by  the  appellant's 
counsel,  by  which  it  was  argued : 

Firat,  That  the  right  to  tliat  allowance  rested  upon  a  mere 
condition  dependent  upon  performance  within  the  stipulated 
time,  which  could  be  set  in  motion  only  by  the  notice  of  the 
engineer,  and  must  terminate  with  the  expiration  of  such  time 
from  that  when  the  notice  was  given ;  and  that  such  promise 
of  the  defendant,  when  made,  was  merely  an  offer  without 
tlie  support  of  any  consideration. 

Second.  That  the  per  diem  allowance  so  provided  for, 
dependent  uix)n  such  event,  did  not  constitute  prospective 
profits  ;  and  founded  upon  the  breach  of  the  contract  did  not 
come  within  the  meaning  of  gains  prevented.  We  think  the 
agreement  to  pay  this  per  diem  amount  may  be  treated  as 
made  with  a 'view  to  increased  compensation,  in  the  event 
there  mentioned,  for  the  work  which  the  contractors  under- 
took to  perform  for  the  defendant,  as  represented  by  the  pro- 
vision that  "  in  consideration  of  the  faithful  performance  of 
all  the  covenants  and  agreements  herein  contained  by  the  par- 
ties of  the  first  part  to  this  agreement,  the  said  party  of  the 
second  part  hereby  agrees  to  pay  to  the  said  parties  of  the  first 
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part  the  above-named  sum  of  three  hundred  and  thirty-one 
thousand  five  hundred  dollars,  and,  in  addition  thereto,  the  sum 
of  five  hundred  dollars  for  each  and  every  day  that  the  elevator 
shall  be  completed,  as  aforesaid,  in  advance  of  the  expiration 
of  five  months  from  the  time  of  the  commencement,  as  here- 
inbefore fixed  and  agreed  upon."  And  when  this  court,  as  it 
did  on  the  first  review,  held  that  the  service  of  the  notice  that 
the  foundation  was,  when  in  fact  it  was  not,  ready,  etc.,  was 
a  breach  of  the  contract  available  to  the  plaintiff  for  the 
recovery  of  the  damages  sustained  by  the  contractors  in  con- 
sequence of  the  delay  in  the  work  occasioned  by  it,  the  way 
was  open  to  permit  the  plaintiff  to  establish,  if  he  could,  that 
they  were  by  the  delay  thus  occasioned  deprived  of  the  gains 
and  profits  which  they  otherwise  would  have  realized  from 
the  performance  of  the  work  in  advance  of  the  five  months. 
Although  the  contractors  did  not  agree  to  earn  any  of  the 
additional  sum  by  completion  of  the  work  in  advance  of  the 
stipulated  time,  or  to  make  any  effort  to  do  so,  it  cannot  be 
said  that  the  agreement  of  the  defendant  to  pay  such  amount^ 
at  the  rate  before  mentioned,  as  the  contractors  should  by  their 
diligence  become  entitled  to,  was  without  consideration.  It 
may  have  induced  the  contractors  to  enter  into  the  agreement 
upon  the  terms  in  other  respects  represented  by  it,  and  it  may 
be  assumed  that  such  was  its  effect  upon  their  action  in  doing 
60.  And,  therefore,  if  they,  ^vithout  their  fault,  were  by  the 
defendant  denied  the  right  to  perform  the  contract,  they  were 
entitled  to  recover  the  value  of  it,  or,  in  other  words,  the  benefit 
to  them,  which  would  result  from  its  observance  and  perform- 
ance. These  views  lead  to  the  conclusion  that  the  provision 
referred  to,  of  the  contract,  was  something  more  than  a  mere 
condition,  and  was  a  stipulation  in  it  of  such  value  to  the 
contractors  at  the  time  it  was  made  as  their  diligence  would 
enable  them  to  realize  from  it.  In  view  of  its  relation  to  the 
contract,  of  which  it  forms  an  inseparable  part,  it  differs  from 
the  case  where  there  is  no  mutuality  when  consideration  is 
wholly  dependent  upon  performance  by  the  promisee. 
{^WUleUe  V.  Sun  Mut.  Ins.   Co.^  45  N.  Y.  45;   Miller  v. 
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McKenzie^  95  id.  575;  White  v.  Baxter^  71  id.  254.) 
Here  the  contractors  undertook  by  the  contract  to  perform 
the  work,  and  the  price  may  be  deemed  to  have  been 
regulated  somewhat  by  the  diligence  with  which  it  should  be 
done.  And,  with  that  view,  the  contract  also  contained  a 
counter-provision  to  the  effect  that  the  amount  which  the  con- 
tractors should  recover  for  the  work  should  be  reduced  at  tlie 
same  rate  for  delay  in  its  completion  beyond  the  stipulated 
time  of  performance.  It  follows  that  the  damages  resulting 
from  delay,  arising  from  breach  of  the  contract  by  the  defend- 
ant, embraced  the  profits  which,  otherwise,  the  Contractors 
would  have  obtained  if  they  had  been  uninterruptedly  per- 
mitted to  perform  it.  And  this,  in  view  of  the  finding  of  the 
jury,  seems  to  dispose  of  the  question  whether  the  work  would 
have  been  performed  in  advance  of,  and  how  many  days  prior 
to  the  expiration  of,  the  stipulated  time  of  performance,  if 
there  had  been  no  breach  on  the  part  of  the  defendant,  and 
of  the  question  of  damages  estimated  by  them  upon  such  find- 
ings. The  notice  Was  given  by  the  engineer  on  June  twenty- 
second,  and  the  time  provided  by  the  contract  for  the  com- 
mencement of  the  work  was  within  five  days  after  notice 
should  be  given  by  him.  The  evidence  tended  to  prove  that 
some  work  was  performed  by  the  contractors  intermediate 
that  date  and  the  time  when  the  foundation  was  completed, 
which  was  August  twenty-fourth.  The  defendant's  counsel 
requested  the  court  to  charge  the  jury  that,  in  computing  the 
time  within  which  the  work  would  have  been  completed,  they 
should  take  into  consideration  the  work  done  between  June 
twenty-seventh  and  August  twenty-fourth.  The  court  charged 
that  they  should  take  into  consideration  the  evidence  on  that 
subject.  And  thereupon  the  defendant's  counsel  requested 
the  court  to  charge  that  they  should  allow  for  the  work  done 
and  material  prepared  by  the  plaintiff  during  that  time.  The 
court  declined  to  so  charge,  and  exception  was  taken.  This 
exception  might  seem  to  present  a  question  of  some  diflSculty 
if  not  obviated  by  the  manner  which  this  branch  of  the  case 
was  submitted  to  the  jury,  which  was,  that  they  were  to 
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determine  the  question  whether  the  foundations  were  in  such 
condition  as  to  enable  tlie  contractors  advantageously  and 
economically  to  prosecute  the  work  at  the  time  the  notice  was 
given,  and  if  they  found  that  the  foundations  were  not  in  the 
condition  required  by  the  contract,  then  they  were  to  inquire 
whether,  if  they  had  been  in  such  condition,  the  contractors 
could  and  would  have  completed  the  work  in  less  than  five 
months.  And  if  they  could  and  would  have  completed  it  in 
less  than  that  time,  how  many  days  less  than  five  months. 
This 'covered  the  whole  ground  involved  in  the  inquiry 
essential  to  the  question  of  damages,  and  the  measure  of  them 
founded  upon  the  alleged  breach,  so  far  as  they  were  depend- 
ent upon  the  time  within  which  the  work  otherwise  would 
liave  been  performed  by  the  contractors.  The  estimate  of 
the  time  which  would  have  been  occupied  by  them  in  doing 
it  was,  necessarily,  somewhat  speculative  and  uncertain,  but  it 
is  difficult  to  see  any  other  or  better  way  of  submitting  the 
question  to  the  jury.  It  is  evident  that  the  proposition  which 
the  court  refused  to  submit  to  the  jury  would  have  afforded 
tliem  no  aid  in  their  way  to  a  conclusion.  They  were  directed 
to  take  into  consideration  all  this  evidence  upon  the  subject  of 
work  performed  in  the  interim  referred  to. 

It  is  deemed,  unnecessary  to  further  extend  the  expression 
of  the  considerations  which  led  to  the  result  given  to  the  appeal 
when  it  was  determined. 

The  n/otion  for  reargument  should  be  denied. 

All  concur. 

Motion  denied. 


Chaeles  S.  Hine  et  al.,  Eespondents,  v.  Peter  Bowe, 
Appellant. 

The  firm  of  E.  &  H.  executed  to  plaiDtifF  H.  an  instrument,  in  form  a  bill 
of  sale  of  all  of  the  firm  property.  H.  executed  an  instrument  in  return, 
which  stated  that,  in  consideration  of  the  sale,  he  agreed  to  cancel 
an  indebtedness  of  the  firm  to  him,  to  pay  certain  specified  debts  of  the 
firm  *'  and  such  other  sums  for  wages,  merchandise  recently  purchased 
and  other  claims,"  as  the  firm  might  direct,  **  as  entitled  to  a  preference 
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not  exceeding  $750."  Defendant,  as  sheriff,  levied  upon  and  took  the 
property  from  the  possession  of  plaintiffs  by  virtue  of  attachments  issued 
against  the  firm.  In  an  action  to  recover  possession  defendant  claimed 
that  the  transfer  was,  in  effect,  an  assignment  for  the  benefit  of  creditors, 
and  was  fraudulent  and  void  upon  its  face  because  of  the  right  reserved 
to  the  firm  to  direct  what  claims  should  have  the  preference  for  the  pur- 
pose of  the  payment  of  the  $750.  Held,  that  the  contract,  as  evidenced 
by  the  terms  of  the  two  instruments,  which  were  to  be  taken  and  con- 
strued together,  did  not  necessarily  import  such  an  assignment,  but  might 
be  construed  as  an  absolute  sale,  for  which  the  cancellation  of  his  own 
debt  and  the  agreement  to  pay  the  sums  specified  was  the  consideration; 
that,  although  the  firm  was  insolvent,  H.  was  at  liberty  to  purchase  the 
property  for  the  purpose  of  obtaining  payment  of  the  debt  due  him;  and 
if  the  sale  was  made  absolutely  and  in  good  faith,  its  validity  was  not 
affected  by  the  fact  that  the  vendor  reserved  the  right  to  direct  upon 
what  debts  of  theirs  the  $750  surplus  of  consideration  was  to  be  paid; 
that  the  nature  of  the  transaction  depended  upon  the  intent  of  the  parties 
thereto,  which,  upon  the  evidence,  was  properly  a  question  of  fact  for 
the  jury. 

The  court  refused  a  request  of  defendant's  counsel  to  charge  that  if  the  firm 
was  at  the  time  insolvent,  and  by  the  bill  of  sale  intended  to  make  an  assign- 
ment for  the  benefit  of  creditors  it  was  void.  HeUl,  no  error,  as  the  request 
did  not  embrace  any  suggestion  that  plaintiff  H.  was  in  any  respect  in 
privity  with  the  firm  in  such  intent;  that  this  was  essential,  as  he 
could  not  be  prejudiced  by  an  intent  on  their  part  to  create  a  trust  which 
the  terms  of  the  instruments  did  not  import,  imless  he  was  in  some  way 
chargeable  with  participation  in  their  intent. 

A  trial  court  is  not  required  to  submit  a  mere  abstract  proposition  to 
a  jury. 

Reported  below,  46  Hun,  196. 

(Argued  March  26,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  26,  1887,  which  affirmed  a  .judgment  in  favor 
of  plaintifEB,  entered  upon  a  verdict. 

The  action  was  brought  to  recover  for  the  alleged  conversion 
of  personal  property. 

The  plaintiffs  claimed  title  derived  from  Epstein  &  Iline  by 
transfer,  evidenced  by  a  bill  of  sale  as  follows : 
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"New  Toek,  June  12, 1882. 
"  C.  S.  HiNE,  Bought  of  Epstein  &  Hike. 
"  Stock  tobacco  and  cigars,  fixtures ;  accountg 
considered    good;   notes    considered  good; 
accounts  and  notes  considered  doubtful ;  all 
as  per  annexed  schedule $16j204.43" 

At  the  same  time  C.  S.  Hine  executed  an  instrument  in  the 
following  form  : 

"  New  Yoek,  June  12,  1882. 

"  In  consideration  of  the  sale  to  me  by  Epstein  &  Hine  of  the 
stock,  etc.,  described  in  a  bill  of  sale  of  this  date,  I  agree  to 
cancel  their  indebtedness  to  me  for  borrowed  money,  amount- 
ing,  without  interest^  to  $0,850,  to  pay  the  sum  of  $3,300,  bor- 
rowed by  them  from  Mrs.  Moseman,  for  which  I  became 
responsible,  and  also  the  following  sums,  which  are  entitled  to 
preference,  $280.43  to  Jacob  Henkel ;  $1,424  to  L.  C.  &  J. 
Elson ;  $300  to  C.  A.  Thaxton  &  Son ;  $300  to  Mary  J.  Hine ; 
and  such  other  sums  for  wages,  merchandise  recently  pur- 
chased, and  other  claims,  as  Epstein  &  Hine  may  direct  to  be 
paid  as  entitled  to  preference,  not  exceeding  $750. 

«CHAS.  S.HINE." 
Upon  an  arrangement  agreed  upon,  Charles  S.  Hine  took 
the  plaintiff  Plant  in  the  business  with  him  and  they  assumed 
the  firm  name  of  C.  S.  Hine  &  Co.,  to  which  firm  the  property 
was  transferred  by  Hine. 

The  defendant,  as  sheriff,  in  behalf  of  creditors  of  the  firm 
of  Epstein  &  Hine,  levied  attachments,  issued  in  actions  against 
them,  upon  the  property  and  took  it  into  his  custody.  This 
constitutes  the  alleged  conversion.  The  defendant  alleged 
by  way  of  justification  those  facts,  and  that  the  transfer  of  the 
property  to  C.  S.  Hine  was  fraudulent  as  against  the  creditors 
of  Epstein  &  Hine. 

Michael  II.  Cardozo  for  appellant.  The  attempt  to  pay 
individual  debts  as  a  part  of  the  consideration  for  the  transfer 
of  the  assets  of  the  insolvent  partnership  before  its  creditors 
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were  paid  made  the  entire  transaction  void.     (  Van  Vliet  v. 
Slauson,  45  Barb.  317 ;  Knowlea  v.  Toone^  96  N.  Y.  534, 536 ; 
Rogers  v.  Smith.  47  id.  324.)    An  appropriation  to  tlie  indi- 
vidual debt  of  one  partner  of  any  part  of  the  firm  property, 
even  with  the  assent  of  his  copartner,  is  illegal  and  void,  pro- 
vided the  firm  is  not  left  with  snflicient  to  pay  its  debts. 
{Menagh  v.  Whitwell,  52  N.  Y.  146, 163  ;  WUsmi  v.  Rd>ert' 
son,  21  id.  587 ;  Ransom  v.  Van  Deventer^  41  Barb.  307 ; 
Schide   V.  Ilealey^  61    How.  73;  Kirhy  v.  Schoonm^ker^ 
3  Barb.  Ch.  46.)    A  transfer  of  property  by  which  the  vendor 
retains  a  right,  after  the  transfer,  to  appropriate  part  of  the 
consideration  therefor  to  such  persons  and  in  such  amounts  as 
he  desires  is  void  as  against  existing   creditors.     (2  E.  S. 
135;   3  id.  [Bank's  7th  ed.]  2327;   Kn<ij>p  v.  McOowan^ 
96  N.  Y.  75 ;  Young  v.  Heermxins^  66  id.  374 ;  Curtis  v.  Zeavittj 
15  id.  9,  122,  132,  148;   Zeitch  v.  HoUister,  4  id.  211 ;  Shel- 
don V.  Dodge^  4  Denio,  217 ;  Grover  v.  Wakeman^  11  Wend. 
187,  200;   Hyslop  v.  Clarke^  14  Johns.  458;    Kercheisy. 
ScMoss,  49  How.  Pr.  284 ;  Goodinch  v.  Downs,  6  Hill,  438  ; 
Lukens  v.  Aird,  6  Wall.  78 ;  Sims  v.  Oaines^  64  Ala.  392 ; 
Hart  V.  McFarland,  13  Penn.  St.  182.)    The  bill  of  sale  and 
agreement  of  June  12,  1882,  were  intended  by  Epstein  & 
Hine  as  a  general  assignment,  and  are  void  as  such  in  not  com- 
plying with  the  general  assignment  act  of  1877,  and,  in  any 
event,  whether  they  were  so  intended,  was  a  question  of  fact 
for  the  jury.     {Britton  v.  Zorens,  3  Daly,  23,  26 ;  affirmed, 
45  N.  Y.  51 ;   Fairchild  v.  Gwynne,  16  Abb.  Pr.  23,  31 ; 
Wallace  v.  Wainwright,  87  Penn.  St.  263  ;  Mvssey  v.  Noyes, 
26  Vt.  462.)    No  partnership  existed  between  the  plaintiffs, 
and  hence  there  could  be  no  recovery  in  this  action.     {Smith  v. 
Bodine,  74  N.  Y.  30.)  , 

William  H.  Amoux  for  respondents.  The  transfer  of  the 
property  by  Epstein  &  Hine  to  Charles  S.  Hine  was  an  abso- 
lute sale.  {Seymour  v.  Wilson^  19  N.  Y,  421.)  The  knowl- 
edge that  a  firm  is  in  faihng  circmnstances  will  not,  per  sCy 
render  it  unlawful  for  a  creditor  to  receive  a  transfer  of  goods 
SicKBLs— Vol.  LXIX.    45 
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from  the  failing  firm  in  satisfaction  of  a  demand.  (  IT  o&A  v. 
iLellj/,  42  Barb.  98 ;  Aubu7*n  Exchange  Bh.  v.  Fitchj  48  id. 
344 ;  Man  v.  Whitbeck,  17  id.  388*;  BedeU  v.  Chase,  37  IT.  T. 
386;  Grover  v.  WakeTnan,  11  Wend.  187;  SpauLding  v. 
Strange^  37  N.  Y.  135 ;  Hale  v.  Stewart,  7  Hun,  591 ;  Ilydop 
V.  Clark,  14  Johns.  458;  MWer  v.  TFoyZaTw?,  17  id.  102; 
Murray  v.  Biggs,  15  id.  571 ;  Austin  v.  J?^ZZ,  20  id.  441 ; 
Curtis  V.  Leavitt,  15  K".  Y.  116 ;  Mackie  v.  Cairns,  5  Cow. 
547 ;  Shoemaker  v.  Hastings,  61  How.  Pr.  79.)  A  surviving 
partner  has  power,  as  such,  to  make  an  assignment  of  assets  of 
the  firm  for  the  benefit  of  creditors  and  to  give  preference  in 
such  assignment.  (4  Abb.  [N.  S.]  210;  51  K  Y.  660; 
Bobinson  v.  Stewart,  10  id.  195  ;  Babcock  v.  Eckler,  24  id. 
623 ;  Dudley  v.  Danforth,  61  id.  626.)  Even  if  the  alleged 
sale  and  transfer  was  made  wi*h  intent,  on  the  part  of  Edget, 
to  hinder  and  delay  his  creditors,  and  plaintiffs  had  previous 
notice  of  such  intent,  it  would  not  have  invalidated  the  pur- 
chase without  a  further  finding  that  plaintiffs  participated 
in  such  intent.  {Archer  v.  O'Brien,  7  Hun,  146.)  A 
creditor  has  an  unquestionable  right  to  prefer  one  creditor 
or  one  set  of  creditors  to  another.  {Seymour  v.  Wilson, 
19  K  Y.  417;  Stoddard  v.  BuHer,  20  Wend.  507;  Leitch 
V.  HoUister,  4t  Comst.  211 ;  Dunham  v.  Dixon,  21  N.  Y. 
131 ;  Smith  v.  Beattie,  31  id.  542 ;  McClella/nd  v.  Beinsen, 
5  Abb.  [N.  S.]  252.)  The  assignment  was  in  the  nature  of  a 
mortgage.  The  primary  purpose  of  which  was  to  secure  the 
payment  of  the  debt,  and  the  trust  to  account  for  the  surplus 
was  purely  incidental,  is  not  within  the  condemnation  of  the 
statute,  and  such  a  reservation  is  not  unlawful.  {Leitch  v. 
HoUister,  4t  Comst.  211;  Curtis  v.  Leavitt,  15  N.  Y.  141; 
Dunham  v.  Whitehead,  21  id.  131 ;  Bishop  v.  Halsey,  3  Abb. 
Pr.  400.)  Even  if  there  was  fraud  and  intended  fraud  on  the 
part  of  the  vendors  as  to  certain  creditors,  it  would  not 
invalidate  the  sale.  {Dudley  v.  Danforth,  61  N.  Y.  626 ; 
Seymour  v.  Wilson,  19  id.  421 ;  Shoemaker  v.  Hastings,  61 
How.  Pr.  79.) 

Otto  Horwitz  for  an  attaching  creditor. 
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Bradley,  J.     The  question  presented  at  the  trial  was, 
whether  the  sale  made  to  the  plaintiff  Hine  was  in  fraud  of 
the  creditors  of    Epstein  &  Hine.     The  two    instruments 
constituting  the  bill  of  sale  and  stating  the  manner  in  which 
pa}7nent  should  bo  made  may  be  taken  together,  and,  for  all 
practical  purposes,   treated  as  parts  of  the  same  contract 
(Stow  V.  Tift,  15  Johns.  458 ;  Hogers  v.  Smith,  47  N.  Y. 
324;  Knowles  v.  Toone,  96  id.  534.)    It  appears  that  the  bill 
of  sale  embraced  all  the  partnership  property  of  the  firm 
making  it.     It  is  contended  that  the  transfer  appears  upon  the 
face  of  the  instruments  to  have  been  fraudulent  as  against 
the  creditors  of  Epstein  &  Hine.     This  contention  is  founded 
upon  the  fact  that  the  right  is  reserved  to  them  to  direct  what 
claims  shall  have  preference  for  the  purpose  of  the  payment 
of  $750.     That  would  render  it  void  as  against  such  creditors 
if  the  transaction,  as  thus  represented,  was  an  assignment  in ' 
trust  for  the  benefit  of  the  creditors  of  the  parties  who  made 
such  transfer.     {SJiddon  v.  Dodge,  4t  Denio,  217.)     But  the 
contract,  as  evidenced  by  the  terms  of  these  two  instruments, 
does  not  necessarily  require  the  construction  that  any  such 
trust  was  created.     The  question  upon  this  proposition  is  not 
one  of  intent  of  the  parties  otherwise  than  as  the  interpre- 
tation of  the  language  there  used  may  require.     They  may  be 
construed  to  import  an  absolute  sale  at  a  stipulated  price,  to 
be  paid  in  the  manner  therein  provided.     And,  in  that  view, 
the  sum  to   be  appUed   in   satisfaction  of  the  debt  due  the 
purchaser,   and   to   be   paid  to  other   creditors  of  the  firm, 
would  constitute  the  consideration  of  the  sale  rather  than 
an   application   of  the  proceeds    of  the  property  to    their 
payment.     The  $750  payable  for  the  benefit  of  the  firm,  as  it 
should  direct,  was  a  part  of  the  measure  of  consideration,  and 
if  it  had  been  payable  directly  to  the  firm,  the  eflfect  would 
have  been  no  different.     {Dunham  \,  Whitehead,  21  N.  T. 
131 ;    JSrown  v.    Guthrie,   110   id.   435.)     It   appears  that 
Epstein  &  Hine  owed  the  plaintiff  the  debt,  which  he  agreed 
to  canceL     He  was  at  liberty  to  purchase  the  property  for  the 
purpose  of  obtaining  the  payment  of  the  debt  due  him,  not- 
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withstanding  the  firm  was  insolvent.  This  the  law  permits  a 
creditor  to  do.  {DvMey  v.  Danforth^  61  N.  Y.  626 ;  Avhurn 
Exchange  Ba/nk  v.  Fitchj  48  Barb.  344.)  And  when  the  sale 
is  absolutely  and  in  good  faith  made  to  him,  no  reason  appears 
why  the  debtor  may  not  as  well  direct  payment  of  the  surplus 
of  the  consideration  by  the  purchaser  upon  his  debts,  or  such 
debts  as  he  may  direct,  as  to  take  the  money  and  pay  it  on 
them  himself.  (Ji(yyer  Whed  Co.  v.  Fielding,  101  N.  Y.  604.) 
But  appearances  do  not  always  represent  the  intent  of  par- 
ties to  transactions  relating  to  the  disposition  of  property  when 
the  rights  of  creditors  of  the  parties  making  the  transfer  are 
involved.  An  assignment  may  be  intended  to  create  a  trust, 
although  it  may  not  necessarily  so  appear  by  its  terms.  And 
in  such  case,  as  to  creditors,  it  will,  in  its  legal  effect  and  con- 
sequences,  be  treated  accordingly.  {Brittan  v.  Lorem,  45 
N.  Y.  51 ;  affirming,  3  Daly,  23.)  Whether  that  was  the 
nature  of  the  transaction  of  transfer  between  Epstein  &  Bine 
and  such  plaintiff  in  this  instance,  was  dependent  upon  the 
intent  of  the  parties  to  it,  which  upon  the  evidence  was  prop- 
erly a  question  of  fact  for  the  jury.  With  a  view  to  that 
question,  the  defendant's  counsel  requested  the  court  to  charge 
the  jury  that  if  the  firm  was  at  the  time  insolvent,  and  by  the 
bill  of  sale  intended  to  make  an  assignment  for  the  benefit  of 
creditors,  it  was  void,  etc.  The  exception  to  the  refusal  was 
not  well  taken,  because  the  request  did  not  embrace,  within 
its  terms,  any  suggestion  that  the  plaintiff  Hine  was  in  any 
sense  in  privity  with  Epstein  &  Hine  in  respect  to  such  intent. 
This  was  essential,  as  the  nature  of  the  transfer  did  not  rest 
wholly  upon  the  instrument  executed  by  the  firm,  but  partly, 
at  least,  on  that  made  by  such  plaintiff.  And  he  could 
not  be  prejudiced  by  an  intent  on  their  part  to  create  a  trust, 
which  the  terms  of  the  instrument  did  not  import,  unless 
he  was  in  some  manner  chargeable  with  participation 
in  the  purpose  to  do  so.  Following  that  was  another 
request  to  charge  the  jury  that  "no  particular  form  is 
requisite  to  constitute  an  assignment  for  the  benefit  of  cred- 
itors, and  if  the  jury  find  that  the  instruments  in  question 
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were  intended  as  a  general  assignment  for  the  benefit  of 
creditors,  the  jury  must  believe  that  they  were  intended  to  pass 
the  entire  property  of  an  insolvent  firm."  This  was  refused 
and  exception  taken.  When  the  rights  of  creditors  of  the 
assignor  are  involved  the  court  will  inquire  into  the  intent  of 
the  parties  to  the  transaction  for  the  purpose  of  characteriz- 
ing the  transfer  and  its  effect.  But  the  court  wis  in  this 
instance  required  to  submit  to  the  jury  a  mere  abstract  pro- 
position, unconnected  with  any  suggestion  giving  it  application 
to  the  case  or  to  any  question  of  fact  requiring  the  considera- 
tion of  the  jury.  As  a  rule,  the  court  is  not  required  to  submit 
a  mere  abstract  proposition  to  the  jury.  {Moody  v.  Osgood, 
54  K  Y.  488.)  The  question  for  them  was  not  whether  or 
not  any  particular  form  was  essential  to  such  an  assignment. 
The  application  of  the  proposition  was  dependent  upon  the 
finding  that  the  instruments  were  intended  as  an  assignment 
in  trust  for  the  benefit  of  creditors.  The  proper  instruction 
to  which  the  defendant  would  have  been  entitled,  if  requested, 
was  substantially  that  the  form  of  those  instruments  was  not 
in  the  way  of  such  construction  and  effect,  if  they  so  found 
the  fact,  and  in  that  event  they  should  so  treat  them  and  find 
for  the  defendant.  The  further  request  to  charge  that  if  the 
jury  found  that  the  firm  did  not  part  with  the  property 
al>solutely,  or  if  Epstein  &  Hine,  or  either  of  them,  was 
to  receive  any  substantial  advantage  or  employment  in  con- 
sideration of  the  transfer,  the  defendant  should  have  a 
verdict,  requires  no  consideration,  because  it  had  been  sub- 
stantially charged  by  the  court,  and  the  repetition  of  the  charge 
in  that  respect  could  not  be  required.  The  court  had  charged 
the  jury  that  their  verdict  should  be  for  the  defendant  if  they 
found  that  Epstein  &  C.  F.  Hine,  or  either  of  them,  had  any 
interest  in  the  property  attempted  to  be  transferred  by  them, 
after  the  execution  of  the  instruments  ;  and  that  if  the  trans- 
action contained  any  device  to  cover  up  property  for  their 
benefit  or  to  secure  to  them,  directly  or  indirectly,  any  benefit, 
the'  transaction  was  fraudulent  and  the  verdict  should  be  for 
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the  defendant.  This  seems  to  cover  the  subject  of  the  last- 
mentioned  request. 

The  defendant's  counsel  contends,  that  the  conclusion  was 
warranted  that  one  or  more  of  the  debts  which  the  purchaser 
undertook  to  pay,  were  the  individual  debts  of  one  member  of 
the  firm,  and  that  such  question  shoula  have  been  submitted 
to  the  jury,  and,  as  the  consequence  of  their  so  finding,  the 
transfer  of  the  property  would  have  been  void  as  against  the 
defendant.  It  is  true  that  the  creditors  of  an  insolvent  firm 
had  the  right  to  require  that  the  partnership  property  be 
directed  to  the  payment  of  the  firm  liabilities.  {Wilson  \. 
Bobertaony  21  N.  Y.  587 ;  Menagh  v.  Whitwelly  52  id.  146.) 
The  evidence  does  not  fairly  justify  the  inference  that  any 
portion  of  the  consideration  of  the  purchase,  was  by  the  agree- 
ment appropriated  to  the  payment  of  any  individual  debt  of 
one  of  the  members  of  the  firm  of  Epstein  &  Hine.  So  much 
of  the  debt  due  the  plaintiff  Hine  as  was  originally  that  of 
Charles  F.  Hine,  became  the  liability  of  the  firm  by  virtue  of  the 
articles  of  partnership  when  the  firm  of  Epstein  &  Hine  was 
formed.  And  the  reference  in  the  plaintiff's  agreement  to  a  debt 
as  one  to  be  paid  to  Messrs.  Elsen,  was  descriptive  of  a  debt  for 
which  Epstein  alone  was  primarily  liable,  as  it  was  produced  by  a 
loan  furnished  to  him,  but  the  firm  was  liable  as  indorser  to 
the  holder  of  the  paper  which  represented  it.  And  while  the 
firm  was  not  liable  to  the  Elsens,  as  between  it  and  the  holder, 
the  debt  may  have  been  treated  as  that  of  the  firm.  And  it 
seems  to  have  been  paid  by  the  plaintiff  Hine  at  the  bank 
where  the  paper  so  indorsed  was  discounted.  The  manner  in 
which  the  debt  was  described,  did  not  qualify  the  relation  of 
the  firm  as  indorser  to  it.  And  the  provision  for  its  payment 
may  be  deemed  as  made  to  relieve  the  firm  from  its  liability, 
which  such  relation  permitted  it  to  do. 

In  the  view  taken,  no  other  question  seems  to  require 
consideration. 

The  judgment  should  be  afiirmed. 

All  concur,  except  Potter  and  Vann,  JJ.,  dissenting. 

Judgment  afiirmed. 
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Edward  C.  Perkins,  as  General  Guardian,  etc.,  Eespondent, 
V.  John  Stimmel  et  al.,  Appellants. 

Where  a  general  guardian  of  an  infant  brings  an  action  in  his  own  name 
as  such  guardian  for  an  injury  to  his  ward's  estate,  the  question  as  to  his 
"legal  capacity"  to  maintain  the  action,  if  not  taken  by  demurrer  or 
answer,  is  waived.    (Code  of  Civil  Pro.  §  499.) 

An  action  at  law  cannot  be  maintained  against  the  sureties  upon  the  bond 
of  a  general  guardian  until  proceedings  for  an  accounting  have  been  had 
against  the  guardian  and  his  default  established  therein. 

The  fact  of  the  death  of  the  guardian  does  not  take  the  case  out  of  the 
rule,  as  his  personal  representatives  may  be  required  to  account  (Code  of 
Civil  Pro.  §  2606,  as  amended  by  Chap.  899,  Laws  of  1884),  and  before 
the  sureties  can  be  sued  the  proceedings  on  the  accounting  must  at  least 
establish  the  fact  that  none  of  the  infant's  property  has  come  into  the 
hands  of  the  personal  representatives. 

In  the  absence  of  a  decree  to  that  effect  the  presumption  is  that  said  repre- 
sentatives have  possession  of  the  Infant's  estate,  and  until  it  is  otherwise 
established  a  devastavit  will  not  be  presumed. 

Perkins  v.  Stimmel  (42  Hun,  520)  reversed. 

(Argued  March  26,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1886,  which  overruled  defendant's  excep- 
tions and  directed  judgment  in  favor  of  plaintiff  upon  a 
verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinions. 

Edward  P.  Wilder  for  appellants.  The  plaintiff  cannot 
legally  maintain  this  action ;  it  should  have  been  brought  in 
the  name  of  the  infant  by  a  guardian  ad  litem.  (Code,  §§  468, 
469,  470 ;  Segdken  v.  Meyer ^  94  K.  Y.  479 ;  Buemum  v. 
Buerman^  17  Abb.  N.  C.  391 ;  Bradley  v.  Amidon^  10  Paige, 
235 ;  Hoyt  v.  Hilton,  2  Edw.  Ch.  202 ;  Weed  v.  CaMwell,  36 
Hun,  528,  533 ;  In  re  Stratton^  1  Johns.  509 ;  Gunning  v. 
LocJcman,  3  Eedf .  273 ;  In  re  Price,  67  K  Y.  231 ;  Annett 
V.  Kerr,  28  How.  Pr.  324 ;  35  N.  Y.  256  ;  PeopU  v.  Holmes, 
3  Wend.  1 67 ;  Hoagland  v.  Hudson,  8  How.  Pr.  343  ;  People 
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V.  ])rorton,  9  K  Y.  179;  3  E.  S.  151,  §  10;  Id.  150,  §  3; 
In  re  Bawlej/y  104  K  T.  263,  268.)    The  foregoing  objection 
is  fairly  in  the  case  and  cannot  be  deemed  to  have  been  waived 
because  not  taken  by  demurrer.     {Hoagland  v.   Htcdsan^ 
8  How.  Pr.  343 ;  Palmer  v.  Smedley,  6  Abb.  Pr.  205 ;  28 
Barb.  468;  People  v.  Booth,  32  N.  Y.  397;   Bliss   Code 
[2d  ed.]  288,  §  481;  Bh.  of  Lowville  v.  Edwards,  11  How. 
Pr.  216 ;  Johnson  v.   Kemp,  Id.  186 ;  Bh.  of  Havana  v. 
Wickham,  16  id,  97;  20  N.  Y.  355;  Myers  v.  Maehado, 
6  Abb.  Pr.  198  ;  White  v.  Brawn,  14  How.  Pr.  282 ;  Ph<£nix 
BL  V.  DonndL,  40  N.  Y.  413 ;  Beams  v.  Oould,  8  Daly, 
384.)    Even  if  the  plaintiff  could  bring  the  qxjtidn,  he  has 
not  shown  any  breach  of  the  condition  of  the  bond,  for  the 
reason  that  he  has  not  shown  any  decree  or  order  of  the  surro- 
gate against  his  predecessor.     (Code,  §§  2607*  2830 ;  2  E.  S. 
116,  §  19;  StiUweU  v.  Mills,  19  Johns.  304;  Salisbury  y. 
Van  Iloesen,  3  Hill,  77;  People  v.  Barnes,  li  Wend.  492; 
People  V,  Corliss,  1  Sandf.  228 ;  Trust  Co,  of  Onondaga  v. 
Pratt,  25  Hun,  23 ;  Hood  v.  Hood,  85  X.  Y.  561 ;  Haighi 
V.  Brisbin,  100  id.  219 ;  Estate  of  Scofield,  3  Civil  Pro.  323 ; 
Bieder  v.  Steinhauer,  15  Abb.  N.  C.  428 ;  Brown  v.  Balde, 
3  Lans.  287.)    Nor  can  the  fact  that  the  guardian  is  dead 
create  any  right  to  proceed  against  the  sureties  upon  his  bond 
without  first   obtaining  the  decree  or  order  of  the  surrogate. 
(Code,  §  2606 ;  Salishury  v.  Van  Hoesen,  3  Hill,  77 ;  Hood 
v.  Hood,  85  N.  Y.  573  ;  In  re  Flthian,  11  C.  P.  R.  211.)     No 
devastavit  on  the  part  of  the  deceased  guardian  is  shown,  and 
there  is,  therefore,  no  basis  for  the  judgment  rendered  against 
the  sureties.     {Bieder  v.  St£inha^ier,  15  Abb.  N.  C.  430; 
Josfoez  V.  Connor,  7  Daly,  448,  454,  455.) 

George  Putnam  Smith  for  respondent.  The  action  was 
properly  brought  by  the  plaintiff  as  general  guardian  of  Emily 
L.  Middleton.  [CoakUy  v,  Mahas,  36  Hun,  157 ;  Thmnas  v. 
Bennett,  56  Barb.  197 ;  Ilauenstein  v.  KvU,  59  How.  Pr.  24 ; 
Mayo  V.  Austin,  2  City  Ct.  Rep.  113 ;  Code,  §§  2606,  2608  ; 
Nichols  V.  Hall,  7  Hun,  580 ;  Davis  v.  Carpenter,  12  How. 
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Pr.  287.)    It  was  unnecessary  to  go  through  the  form  of  an 
accounting  before  the  surrogate  before  commencing  this  action. 
{JUase  V.  Browfiy  2  Dem.  217 ;  Scqfidd  v.  Adrianoe^  Id.  486 ; 
Peck  V.  Sherwoodj  5  Redf .  416 ;  Baggott  v.  Brvlger^  2  Duer, 
160 ;  State  v.  Roeper^  9  Mo.  App.  21 ;  Davis  v.  StaU^  68  Ind. 
104 ;  Fo8ter  v.  Maxeij,  6  Yerg.  [Tenn.]  224 ;  Jarret  v.  State^ 
5  G.  &  J.  27 ;  Fvlgham  v.  Herstein,  77  Ala.  496 ;  Parker 
V.  TbJy,  9  Baxter  [Tenn.]  221 ;  Comm.  v.  Murich^  8  Watts. 
159,  162;  Barnes  v.  Trafton,  80  Va.  524,  534;  Case  v. 
Beauregard^  101  U.  S.  690 ;  Girvin  v.  Hickman^  21  Hun, 
316.)    The  statutes  which  require  an  accounting  by  the  prin- 
cipal, like  the  chancery  practice  for  which  they  are  a  substi- 
tute, admit  the  possibility  of  ."  special  circumstances  "  which 
will  render  such  accounting  unnecessary.     {Brawn  v.  SneU^ 
57  N.  Y.  298  ;  StiUwell  v.  Mills,  19  Johns.  404 ;  Salisbury  v. 
Van  Hoesen^  3   Hill,  76.)    The  orders  appointing  Wiley  as 
guardian,  and  plaintiff  as  his  successor,  were  "  lawful  orders  " 
of  the  surrogate  and  cannot  be  attacked  collaterally.    {Harrison 
V.  Clark,  87  N.  Y.  672 ;  Kelly  v.  West,  80  id.  139 ;  Beams  v. 
Oould,  77  id.  455 ;  Lewis  v.  Button,  8  How.  Pr.  99;  Code, 
§  2591.)  Even  if  Wiley's  appointment  was  invalid,  the  fact  that 
by  virtue  thereof  the  guardian  received  property  of  the  ward, 
which  he  otherwise  could  not  have  obtained,  renders  the  sure- 
ties liable.  {Fridge  v.  State,  20  Am.Dec.  463 ;  Alston  v.  Alston, 
34  Ala.  15 ;  Gunther  v.  Stale,  31  Md.  28 ;  Gray  v.  Stale,  78 
Ind.  68 ;  BehrendsY.  Rodenhurg,  1  City  Ct.  Rep.  93.)    Courts 
disregard  defects  in  guardians'  bonds.     {State  v.  Martin,  69 
K  C.  175 ;  Probate  Court  v.  Strong,  27  Vt.  202 ;  State  v. 
Britton,  102  Ind.  214;  State  v.   Creusbacher,  68  Mo.  254; 
Alexander  v.  Commonwealth,  102  Penn.  St.  434 ;  Mundorff 
V.  Wanger,  44  N.  Y.  Super.  Ct.  495.) 

PoTTEE,  J.  Tlie  action  was  brought  by  the  general  guardian 
of  an  infant  to  recover  from  the  sureties  on  a  bond  of  a  former 
guardian,  now  deceased,  the  amount  of  her  estate  which  had 
been,  as  alleged,  wholly  converted  to  his  own  use  by  such 
former  guardian. 
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The  bond  on  which  this  action  is  predicated  was  given  on 
or  about  the  10th  of  April,  1882.  The  plaintiff,  at  the  time 
of  the  giving  of  such  bond  by  the  defendants,  was  an  infant, 
and  was,  at  the  time  of  the  commencement  of  this  action,  an 
infant  under  the  age  of  twenty-one  years,  and  this  action  is 
brought  in  the  name  of  Edward  C.  Perkins  as  the  general 
guardian  of  one  Emily  L.  Middleton,  the  ward  of  the  former 
general  guardian. 

The  complaint,  in  substance,  alleges  that  oiie  Wiley,  who 
was  appointed  by  the  surrogate  general  guardian  of  said  Emily 
L.  Middleton,  gave  a  bond  in  the  usual  form.  The  condition 
of  such  bond  was  that  the  said  James  Wiley  should  faithfully 
discharge  the  trust  reposed  in  him,  and  obey  all  lawful  direc- 
tions of  said  surrogate  touching  his  trust  as  general  guardian 
of  the  infant  Emily  L.  Middleton,  and  in  all  respects  reuder  a 
just  and  true  account  of  all  moneys  and  other  property  received 
by  him,  as  guardian,  whenever  he  should  be  required  to  do  so 
by  a  court  of  competent  jurisdiction. 

The  proof  shows,  and  the  complaint  alleges,  that  after  such 
appointment  of  said  guardian,  and  his  qualification  as  such, 
there  came  into  his  hands,  as  assets  or  property  of  the  infant, 
the  amount  of  some  $16,000,  consisting  of  cash,  stocks  in  cor- 
porations. United  States  bonds,  etc.  The  allegation  of  the 
complaint  is  that  said  Wiley  misappropriated  and  converted 
to  his  own  use  such  assets. 

Passing  by,  for  the  present,  the  proof  and  objections  and 
exceptions  to  the  taking  of  the  proof,  the  first  question  that 
arises  is  upon  the  capacity  of  the  plaintiff,  as  general  guardian 
of  the  estate  of  Emily  L.  Middleton,  to  maintain  this  action  in 
his  own  name.  It  should  be  stated,  in  addition  to  the  facts 
above,  that  after  the  appointment  and  qualification  of  said 
Wiley  as  guardian,  and  the  giving  of  the  bond  on  which  the 
action  is  brought  by  the  defendants  Stimmel  and  M'Creery,  as 
his  sureties  therein,  said  Wiley,  after  making  two  inventories 
and  filing  them  with  the  surrogate,  died.  That  there  has  been* 
no  letters  of  administration  taken  out  by  any  of  his  family,  but 
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letters  of  administration  were  taken  out  by  the  public  adminis- 
trator of  the  city  of  New  York. 

After  the  making  said  inventories  and  Wiley's  death,  the 
present  plaintiff  was  duly  appointed  the  general  guardian  of 
the  estate  of  said  Emily  L.  Middleton,  in  the  place  of  the 
former  guardian,  deceased.  There  are  two  questions  arising  in 
this  ease  and  they  are  distinctly  raised — first  at  the  close  of  the 
trial,  and  have  been  insisted  upon  through  the  appeal  to  the 
General  Term,  and  are  still  insisted  upon  on  this  appeal. 
As  before  indicated,  the  first  of  these  questions  is,  the  right 
of  Edward  C.  Perkins,  plaintiff  in  this  action,  to  maintain 
the  same  in  his  own  name  as  general  guardian  against  the 
sureties  of  the  former  guardian.  The  question  has  arisen 
from  time  to  time  in  the  Supreme  Court  and  in  other  courts 
of  record  in  this  state,  and  has  been  variously  decided.  Some 
of  them  holding  that  this  action  may  be  properly  maintained 
in  tlie  name  of  the  general  guardian,  others  holding  that  the 
action  should  have  been  brought  in  the  name  of  the  infant 
Emily  L.  Middleton  by  a  guardian  ad  litem-^  duly  appointed. 

In  Edgar  Thomas^  General  Gua/rdian^  etc,^  v.  John  C. 
Bennett  (56  Barb.  197),  it  was  held  that  a  general  guardian 
appointed  by  the  surrogate  can  maintain  an  action  in  his  own 
name,  as  such  guardian,  to  recover  a  debt  due  to  his  ward. 
Judge  Foster,  writing  the  opinion  of  the  General  Term^ 
reviews  a  great  number  of  cases  in  the  Supreme  Court  and 
in  the  old  courts  of  chancery,  and  reaches  the  conclusion 
stated  as  above.  He  seems  to  have  reached  that  conclusion 
through  analogy  to  similar  cases  brought  by  a  committee 
of  an  habitual  drunkard  or  lunatic,  based  upon  the  principle 
that  such  guardian  as  well  m  such  committee  is  a  trustee  of 
an  express  trust  and  has  absolute  dominion  over  the  personal 
property  of  the  ward,  with  power  to  sell  and  confer  good  title 
upon  the  purchaser  to  settle  any  debts  and  claims  belong- 
ing to  his  ward  and  .to  collect  the  distributive  share  of 
the  ward  in  the  estate  of  deceased  persons.  It  was  held  in 
the  same  manner  in  Hauenstien  v.  KvU  (59  How.  Pr.  24). 
That  case  was  followed  and  the  same  conclusion  reached  in 
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the  case  of  Ma^y  Ann  Coakley  v.  Mahwr  (36  Hun,  157), 
Judge  FoLLETT  writing  the  opinion  of  the  court,  which  was 
concurred  in  by  Judges  Habdin  and  Boardman.  The 
question  was  first  practically  raised  in  this  court  in  the  case  of 
Segelken  v.  Meyer  (94  N.  Y.  4T3).  In  that  case  the  action 
was  brought  by  an  infant  by  his  guardian  ad  litem^  and  the 
action  was  to  recover  the  property  belonging  to  the  infant 
The  infant  at  the  same  time  had  a  general  guardian  and  the 
question  presented  was  whether  the  action  should  not  have 
been  brought  in  the  name  of  the  general  guardian  or  in  the 
name  of  the  infant  by  his  guardian  ad  litem.  The  court,  in 
the  opinion  in  that  case,  reviews  numerous  cases  upon  this 
subject,  and  especially  the  case  above  cited  ( Thomas  v.  Bennett)^ 
and  comes  to  the  conclusion  that  an  action  to  recover  money 
-or  personal  property  belonging  to  an  infant  is  properly  brought 
in  his  own  name  by  his  guardian  ad  litem.  The  Greneral 
Term,  in  the  opinion  given  in  this  case,  after  discussing  it  at 
some  length,  use  this  language:  "That  probably  it  would 
have  been  better  practice  to  have  brought  the  action  in  the 
name  of  the  infant  by  her  guardian  ad  litem^  but  there  are 
authorities  which  allow  the  suit  in  its  present  form ; "  "  the 
question  has  no  substantial  merits ; "  "  the  cause  of  action  is 
precisely  the  same  in  either  case  and  the  obligation  and  results 
are  the  same  if  a  recovery  be  had ; "  "  the  guardian,  in  fact, 
recovers  as  such  in  either  action  and  takes  the  property  as 
guardian,  and  is  bound  to  account  to  the  infant  for  the  judg- 
ment and  its  proceeds." 

In  reviewing  these  various  cases  upon  this  question  I  have 
been  impressed  with  what  I  think  is  a  plain  theory  of  the 
Code,  and  of  the  practice  upon  this  subject,  viz.,  that  all  actions 
brought  by  an  infant  should  be  brought  in  the  name  of  the 
infant,  by  a  guardian  ad  litem.  Such  has  been  the  character 
of  the  changes  which  have  been  made  in  respect  to  actions 
brought  by  infants,  and  that  is  indicated  by  the  changes  in 
relation  to  real  estate,  which  formerly  were  brought  by  a 
guardian  in  socage^  and  which  is  now  required  to  be  brought  in 
the  name  of  the  infant  by  a  guardian  ad  litem,  in  accordcuice 
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with  recent  amendments  to  section  1686  of  the  Code,  having 
relation  to  actions  in  respect  to  the  realty  of  infants. 

If  this  was  the  only  question  in  the  case,  and  I  had  not 
eome  to  the  conclusion  that  there  must  be  a  new  trial  or  the 
judgment  must  be  reversed  on  another  ground,  I  should  be 
disposed  to  hold  that  this  action  was  properly  brought  in  the 
name  of  the  general  guardian,  in  accordance  with  various 
decisions  which  have  been  made  from  time  to  time  on  thart; 
subject.  But  having  reached  the  conclusion  that  this  Judgment 
must  be  reversed,  and  inasmuch  as  it  is  the  plain  theory  of 
the  Code,  and  the  practice  now,  that  all  actions  brought  by 
infants  should  be  brought  in  their  name  by  a  gn^xdian  ad  litem^ 
I  am  inclined  to  hold  that  the  action  should  have  been  brought 
in  the  name  of  the  infant  by  her  guardian  ad  litem^  and  such 
is  and  will  be  the  better  practice,  I  think.  But  while  I  have 
reached  that  conclusion,  as  a  general  rule  of  practice,  it  cannot 
avail  the  defendant  in  this  case,  as  the  objection  was  not  raised 
by  demurrer  or  answer  as  shown  by  the  opinion  of  my  brother 
Brown  in  this  case. 

I  have  not,  in  the  consideration  of  this  question,  overlooked 
a  section  of  the  Code  which  is  cited  upon  the  brief  of  counsel, 
and  that  is  section  2608,  but  that  section  is  especially  designed 
for  the  remedy  to  be  pursued  in  case  where  letters  granted  by 
a  surrogate  appointing  one  person  general  guardian  have  been 
revoked  and  a  subsequent  guai*dian  appointed  in  his  place. 
I  dent  think  a  fair  construction  of  that  section  interferes  with 
the  general  proposition  that  an  action  should  be  brought  in 
the  name  of  the  infant  by  a  guardian  ad  litem. 

The  grave  question  in  this  case  is  whether  an  accounting  ia 
necessary  before  an  action  at  law  can  be  maintained  upon  the 
bond  given  by  the  sureties  on  the  occasion  of  their  principal 
being  appointed  general  guardian.  That  question  has  been 
left  in  a  good  deal  of  doubt  for  some  time  and  until  a  recent 
decision  in  the  Court  of  Appeals.  {Hood  v.  Hood^  85  N.  Y. 
661 ;  73  id,  574.) 

This  bond  is  substantially  as  was  required  under  the  Revised 
Statutes  by  the  act  of  1837  in  regard  to  administrators  and 
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guardians,  which  statutes  have  been  substantially  re-«nacted 
in  and  form  various  sections  of  the  Code.     The  conditions  of 
a  bond  given  by  an  administrator  and  the  conditions  of  abend 
given  by  a  general  guardian  are  the  same  in  terms  so  far  as 
the  condition  or  liability  of  the  sureties  is  concerned.     They 
differ  in  this,  that,  while  the  condition  is  the  same,  one  runs  in 
terms  to  the  People,  and  the  other  runs  to  the  ward  by  name, 
notwithstanding  the  obligations  that  are  assumed  by  the  sure- 
ties for  the  appointment  of  an  administrator  and  general  guar- 
dian are  the  same.     It  has  been  held  for  a  long  time  that . 
sureties  upon  a  bond  given  for  the  faithful  performance  of  an 
Administrator  Qould  not  be  sued  at  law  on  the  bond,  and  could 
not  be  sued  until  there  had  been  an  accounting  before  a  surro- 
gate, or  formerly,  in  chancery,  a  decree  or  order  made  estab- 
lishing the  default  and  extent  of  the  deficiency.     There  are 
cases  to  the  same  effect  in  regard  to  the  bond  of  a  general 
guardian  that,  before  an  action  can  be  brought  upon  his  bond 
at  law,  there  should  be  the  same  kind  of  an  accounting,  decree 
or  order  determining  the  same  essential  facts  as  in  the  case  of  an 
administrator.     The  question  remained  in  doubt  in  respect  to 
an  action  upon  an  administrator's  bond  until  the  decision  in  the 
-case  of  Hood  v.  JTood  (85  N".  Y.),  above  referred  to.     In  the 
action  of  JETood  v.  Hood  the  plaintiff  sought  to  compel  an 
accounting  by  an  executor  who  had  been  required  to  give 
jsecurity,  and  that  security  was  in  the  form  of  an  ordinary 
bond  given  by  an  administrator,  to  determine  the  amount  of 
funds  that  had  been  misapplied  and  converted  to  the  executor's 
use,  and,  at  the  same  time  and  in  the  same  action,  to  compel 
his  sureties  to  pay  the  sum  which  might  be  found  owing  from 
him  and  which  could  not  be  collected  from  him.     This  case 
reviews  a  great  number  of  cases  arising  under  the  obligations 
of  an  administrator  and  his  sureties  to  the  estate  he  represents ; 
and,  inasmuch  as  the  bond  of  the  executor  is  required  by  statute, 
and  as  executed  in  that  case,  it  was  held  the  same  rules  apply 
to  bonds  of  an  executor  as  to  bonds  of  an  administrator.     If 
the  same  rules  apply  to  executors  or  administrators  whose 
l)onds  are  the  same,  and  the  same  as  a  guardian's  bond,  why 
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do  they  not  apply  to  the  general  guardian's  bond  ?  The  result 
of  the  authorities  is  that  no  action  at  law  can  be  maintained 
against  the  sureties  of  .an  executor  or  administrator  except  in 
case  of  disobedience  of  some  order  of  the  surrogate,  and  after 
lie  should  have  authorized  the  prosecution  of  the  bond.  Now, 
inasmuch  as  the  condition  and  purposes  of  a  general  guardian's 
bond  are  the  same  as  an  administrator's  bond,  we  should  expect 
the  same  conditions,  which  have  been  decided  to  be  necessary 
before  an  action  can  be  brought  upon  an  administrator's  bond, 
are  also  necessary  to  be  observed  before  bringing  an  action 
upon  a  general  guardian's  bond. 

The  Court  of  Appeals  have  reiterated  that  doctrine,  in  regard 
to  administrators'  bonds,  inthe  C€iseof  Haigkt  v.  Briabin  (100 
N.  Y.  219).  We  find  in  other  courts  that  there  are  several 
cases,  and  more  especially  the  case  of  Bieder  v.  Steinhatier 
(15  Abb.  N.  0.  428),  where  it  was  distinctly  held  by  Judge 
BuMSET  that  an  action  cannot  be  brought  upon  a  bond  given 
on  the  appointment  of  a  general  guardian  for  an  infant  until 
there  had  been  an  accounting  and  a  decree  in  the  same  manner 
and  of  the  same  character  as  we  have  before  seen  is  required 
prior  to  suing  sureties  upon  an  administrator's  bond.  While 
this  is  a  general  rule,  I  am  satisfied  in  respect  to  the  sureties 
upon  an  administrator's  bond,  and  upon  the  bond  given  by 
sureties  upon  the  appointment  of  a  general  guardian,  there 
have  been  intimations  that  in  some  cases  that  there  may  be 
exceptions  to  the  rule,  yet  I  find  no  case  where  extraordi- 
nary circumstances  have  taken  a  case  out  of  the  general  rule, 
nor  what  extraordinary  circumstances  would  suflSce  to  take  a 
case  out  of  the  rule.  In  the  case  under  consideration,  there  is 
no  allegation  of  extraordinary  circumstances  or  peculiarities, 
but  the  action  is  brought  against  the  sureties  upon  the  bond, 
and  the  other  allegation  that  the  bond  has  been  broken  and 
forfeited  by  reason  of  waste  or  devastation  of  the  estate 
comniitted  by  the  general  guardian. 

I  am,  therefore,  forced  to  the  conclusion  that  this  judgment 
cannot  be  sustained.  However  apparent  it  is  that  a  great  wrong, 
8o  far  as  the  evidence  discloses,  has  been  done  to  the  plaint- 
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ifPs  ward,  her  remedy  is  not  gone,  but  it  may  subject  her  to  the 
costs  of  this  action  in  order  to  obtain  her  rights  in  another 
action  more  properly  brought. 

My  conclusion,  therefore,  is  that  this  judgment  must  be 
reversed  and  a  new  trial  granted. 

Brown,  J.  The  appellant  makes  two  points  against  the 
judgment  recovered  in  this  action.  First,  that  the  plaintiflf 
cannot  maintain  the  action,  but  that  it  should  have  been 
brought  in  the  name  of  the  infant ;  second,  that  an  action  at 
law  cannot  be  maintained  against  the  sureties  upon  the  bond 
of  a  general  guardian  until  proceedings  for  an  accounting 
have  been  had  against  the  guardian.  The  first  point  must  be 
deemed  to  have  been  waived,  it  not  having  been  taken  by 
demurrer  or  answer.    (Code,  §  499.) 

The  appellant  argues  that  the  objection  is  one  going  to  the 
cause  of  action,  and  cites  numerous  authorities  in  support  of 
his  position.  'None  of  them  sustain  him.  All  of  them  except 
one  arose  upon  a  demurrer  to  the  complaint.  The  only  one 
in  which  the  question  was  raised  upon  the  trial  was  the  Bank 
of  Havanna  v.  Wickham  (16  How.  Pr:  97).  In  that  case  the 
General  Tenn  held  that  the  capacity  of  the  plaintiff  to  sue 
was  independent  of  the  cause  of  action,  and  that  the  objection 
that  the  action  could  not  be  maintained  in  the  name  of  the 
Bank  of  Havanna,  not  having  been  taken  by  demurrer  or 
answer,  was  waived. 

This  case,  stib  nomine  Bank  of  Ha/oanna  v.  Magee^  was 
reversed  by  the  Court  of  Appeals  (20  N.  Y.  355),  but  upon 
another  ground,  the  court  saying :  "  The  objection  is  not  that 
the  plaintiff  has  not  capacity  to  sue,  but  that  no  person, 
natural  or  artificial,  is  named  as  plaintiff.  Certain  persons,  as 
infants,  idiots,  lunatics,  etc.,  cannot  sue  except  by  guardians, 
next  friends,  committee,  etc.  This,  I  think,  is  what  the  pro- 
vision (of  the  Code)  refers  to." 

Numerous  cases  can  be  cited  holding  directly  to  the  contrary 
of  the  appellant's  contention.  In  Phc&nix  BamJc  Y.Donnell  (40 
N.  Y.  414)  it  is  said  that  the  objection  that  the  facts  stated  in 
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the  complaint  do  not  constitute  a  cause  of  action  lias  no  applica- 
tion to  the  question  as  to  tbe  capacity  of  the  plaintiff  to  sue. 

In  Palmer  v.  Davis  (28  N.  Y.  242)  it  was  held  tliat,  previous 
to  the  amendment  of  section  114  of  the  Code  in  1857,  an 
objection  that  a  wife  has  no  capacity  to  sue  except  by  a'next 
friend,  if  not  taken  by  demurrer,  was  waived.  In  Fulton  Fire 
Insurance  Company  v.  Baldwin  (37  N.  Y.  648)  it  was  held 
that  an  objection  that  the  complaint  does  not  show  the  plaint- 
iff's capacity  to  sue  cannot  be  raised  by  a  demurrer  taken  on  the 
groimd  that  the  complaint  does  not  state  facts  constituting  a 
cause  of  action.  (See,  also,  Toton  of  Pierrepont  v.  LovelasSy 
4  Hun,  696 ;  Barclay  v.  Quicksilver  Min.  Co,^  6  Lans.  25 ; 
Mosselman  v.  Caen^  21  How.  Pr.  248,  opinion  by  Cleree,  J.) 
Section  488  of  the  Code  distinctly  specifies  as  one  of  the  grounds 
of  demurrer  that  the  plaintiff  has  not  legal  capacity  to  sue,  and 
tliis  would  be  wholly  unnecessary  if  the  question  could  be  raised 
under  the  objection  that  sufficient  facts  were  not  stated  in  the 
complaint  to  constitute  a  cause  of  action.  The  precise  objection 
now  made  appeared  on  the  face  of  the  complaint.  The  care 
and  management  of  infant  estates  are  subjects  of  statutory 
r^alations,  as  are  also  the  manner  and  form  in  which  actions 
by  and  against  infants  must  be  prosecuted. 

The  question  in  this  case  was,  can  a  general  guardian  sue  in 
behalf  of  his  ward  for  injury  to  his  ward's  estate  ?  That  is, 
has  he  the  power  and  authority  in  law  or,  in  the  language 
of  the  Code,  "  the  legal  capacity  "  to  maintain  such  an  action. 
This  was  a  pure  question  of  law  and  could  have  been  raised 
by  demurrer.  Whether  the  guardian's  bond  was  made  to  the 
People  or  to  the  infant  was  of  no  consequence,  nor  am  I  able 
to  perceive  that  the  plaintiff  could  have  acquired  any  rights 
under  section  747  or  814  of  the  Code  which  would  have  enabled 
liim  to  maintain  the  suit,  and  the  allegation  of  the  com- 
plaint showed  that  no  right  to  maintain  the  suit  was  claimed 
ander  section  2608. 

I  think,  therefore,  that  the  objection  that  the  plaintiff  could 
not  maintain  the  suit  was  waived.  The  judgment  must,  liow- 
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^ver,  be  reversed  upon  the  second  ground  stated.  This  ques- 
tion was  very  fully  examined  in  the  case  of  Sbod  v.  Hood 
.(85  N.  Y.  561),  in  which  it  was  sought  to  charge  the  sureties 
for  their  principal's  default  on  a  bond  given  by  a  non-resident 
executor.  It  was  there  decided,  after  a  full  review  of  all  the 
authorities,  that  the  default  of  an  executor  or  administrator 
jnust  be  established  in  a  proper  proceeding  against  him  before 
the  sureties  can  be  prosecuted  upon  the  bond.  To  the  same 
effect  is  Ilaight  v.  Brisbin  (100  N.  Y.  219).  The  respondent 
has  endeavored  to  distinguish  the  cases  cited  from  the  one 
under  consideration,  but  I  think  the  reason  of  the  rule  applies 
with  equal  force  to  actions  upon  guardian's  bonds.  It  was  so 
decided  in  Salisbury  v.  Van  Iloesen  (3  Hill,  77)  and  in  StUlwell 
V.  Mills  (19  Johns.  303),  and  both  of  these  cases  were  cited 
with  approval  in  Hood  v.  Hood,  The  fact  of  the  death  of 
the  former  guardian  cannot  take  the  case  out  of  the  rule,  as 
his  personal  representatives  may  be  required  to  account 
(Code,  §  2606.)  The  learned  counsel  for  the  respondent  has 
.cited  cases  holding  that  the  administrator  of  the  deceased 
guardia];i  can  only  be  compelled  to  account  if  he  has  property 
of  the  ward  in  his  hands.  {Maze  v.  Brown,  2  Dem.  217; 
Schojield  V.  Adriance^  2  id.  486.)  These  decisions  were  made 
before  the  amendment  to  section  2606,  in  1884.  (Chap.  399.) 
Subsequent  to  that  amendment  the  learned  surrogate  of  New 
York  county  entertained  an  application  to  compel  an  executor 
of  a  deceased  executor  to  account,  and  his  decree  was  sustained 
by  the  General  Term.  {In  re  Mthian,  44  Hun,  457.)  In 
that  case  it  was  held  that  the  purpose  of  the  amendment  was 
to  develop  all  that  the  executor  knew  or  could  learn  about  the 
trust  estate  and  in  reference  to  it.  We  concur  in  this  opinion. 
Undoubtedly  no  decree  could  be  made  against  the  adminis- 
trator, if  the  petition  to  the  surrogate  failed  to  allege  or  the  " 
proof  failed  to  show  property  of  the  infant  in  the  adminis- 
trator's possession.  But  before  the  sureties  on  the  bond  can 
be  sued  proceedings  in  the  Surrogate's  Court  must,  at  least, 
establish  the  fact  that  none  of  the  infant's  property  has  come 
into  the  administrator's  possession.     In  the  absence  of    a 
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decree  to  that  effect,  the  presumption  would  be  that  the 
administrator  has  possession  of  the  infant's  estate,  and  until 
it  is  otherwise  established  a  devastavit  will  not  be  presumed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur.  Follett,  Ch.  J.,  concurs  in  the  result  on  the 
ground  that  an  accounting  in  the  Surrogate's  Court  must  be 
had  before  a  judgment  can  be  recovered  against  the  sureties 
of  the  defaulting  guardian. 

Judgment  reversed. 


William  D.  Leokabd,  as  Receiver,  Appellant,  v.  Abbam 

Poole,  Impleaded,  etc.,  Respondent.  [^  no 


Where  a  number  of  persons  and  firms  have  conspired  together,  in  violation 
of  the  statutes  (2  R.  S.  682,  §  8,  sub.  6;  Penal  Code,  §  168),  to  do  acts 
injurious  to  trade,  for  instance,  to  unlawfully  advance  the  price  of  an 
article  of  food,  the  courts  will  not  intervene  in  favor  of  any  one  of  the 
parties  to  give  him  redress  for  frauds  perpetrated  by  another  to  his  detri- 
ment in  carrying  out  the  unlawful  enterprise. 

It  does  not  affect  the  question  that  the  party  complained  of  as  guilty  of  the 
fraud  was  acting  as  agent  for  the  others.  All  those  who  knowingly  pro- 
mote and  participate  in  carrying  out  a  criminal  scheme  are  principals, 
and  the  fact  that  one  acts,  in  some  respects,  in  subordination  to  the  others, 
does  not  render  him  less  a  principal. 

Where,  therefore,  a  broker,  who  was  one  of  the  parties  to  an  unlawful 
scheme  to  advance  the  price  of  lard,  but  who  acted  in  carrying  out  the 
scheme  simply  as  agent  for  the  others,  was  proved  to  have  defrauded 
his  principals,  hdd,  that  an  action  to  compel  him  to  account  was  not 
maintainable;  that  the  courts  would  not  aid  in  adjusting  differences 
arising  out  of  and  requiring  an  investigation  of  the  illegal  transactions. 

Reported  below,  23  J  &  S.  213. 

(Argued  March  28,  1889;  decided  June  4,  1889. 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February   10,  1888,  which  affirmed  a  judgment  in  favor  of 
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defendant  Abram  Poole,  entered  upon  an  order  dismissing 
the  complaint  as  to  him  on  trial. 

This  action  was  for  an  accounting. 

Between  August  13,  1879,  and  February  9,  1880,  defend- 
ants Elmore  A.  Kent  and  Abram  Poole  were  partners,  under 
the  name  of  E.  A  Kent  &  Co.,  and  engaged  in  buying  and 
selling  produce  on  commission  at  New  York  and  Chicago. 
Between  the  same  dates  Henry  C.  Butcher,  Howard  Butcher 
and  Henry  P.  Darlington  were  partners,  under  the  name  of 
Washington  Butcher's  Sons,  and  engaged  in  the  same  business 
at  Philadelphia  and  Chicago.  Between  the  same  dates  Darius 
Miller  and  Nathan  G.  Miller  were  partners,  under  the  name 
of  D.  &  N.  G,  Miller,  engaged  in  the  same  business  at  New 
York  and  New  Britain,  Connecticut.  Between  the  same  dates 
James  K.  Keene  was  engaged  in  business  at  New  York.  These 
firms  and  said  Keene  executed  and  delivered  to  E.  A.  Kent 
&  Co.  the  following  contract  on  the  day  of  its  date : 

"  The  undersigned,  each  for  himself  and  not  for  the  others, 
hereby  agree  to  form  a  pool  or  combination  for  the  purpose  of 
buying  and  selling  one  hundred  and  twenty  thousand  tierces 
of  lard,  and  to  receive  and  pay  for  the  amounts  set  opposite 
their  respective  names,  to  wit,  James  E.  Keene,  forty  thousand 
tierces ;  Washington  Butcher's  Sons,  forty  thousand  tierces ; 
D.  &  N.  G.  Miller,  twenty  thousand  tierces ;  E.  A.  Kent  &  Co., 
twenty  thousand  tierces ;  and  the  said  parties,  each  for  him- 
self, authorizes  and  empowers  E.  A.  Kent  &  Co.,  in  consultar 
tion  and  with  the  approval  of  Jas.  E.  Keene,  N.  G.  Miller 
and  Henry  C.  Butcher  (parties  hereto),  to  purchase  and  sell 
at  their  discretion,  or  that  of  a  majority  of  them,  the  aforesaid 
quantity  (one  hundred  and  twenty  thousand   tierces),  each 
agreeing  to  be  responsible  for  the  amount  set  opposite  their 
respective  names,  and  no  more;  any  profit  or  loss  arising 
from  said  purchases  and  sales  to  be  divided  pro  rata  among 
the  subscribers  hereto ;  and  the  said  parties  hereby  agree  to 
furnish,  on  demand,  to  E.  A.  Kent  &  Co.,  a  margin  of  not 
less  than  one  dollar  per  tierce  for  each  and  every  tierce  pur- 
chased, and  further  additional  margins,  if  required,  by  any 
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decline  in  the  market-value  thereof.  And,  whereas,  James  R. 
Eeene  is  the  present  owner  of  fifty  thousand  tierces  of  lard, 
Washington  Butcher's  Sons  of  forty  thousand  tierces  and 
D.  &  N.  G.  Miller  of  sixteen  thousand  tierces.  Now,  for 
and  in  consideration  of  the  sum  of  one  dollar  to  each  of  the 
aforesaid  parties  paid  by  E.  A.  Kent  &  Co.,  and  for  other 
valuable  considerations,  receipt  of  which  is  hereby  acknow- 
ledged, the  aforesaid  James  R.  Keene,  W.  Butcher's  Sons  and 
D.  &  N".  G.  Miller  agree  and  bind  themselves  to  hold,  tie  up 
and  effectually  withdraw  from  market,  so  that  the  same  cannot 
be  sold  during  the  continuance  of  this  agreement  without  the 
written  consent  of  all  the  parties  hereto,  the  aforementioned 
number  of  tierces  of  lard,  to  wit,  Jas.  R.  Keene,  50,000. 
W.  Butcher's  Sons,  40,000 ;  D.  «fe  N.  G.  Miller,  16,000 ;  and 
from  time  to  time,  when  demanded  by  E.  A.  Kent  &  Co.,  to 
furnish  the  said  E.  A.  Kent  &  Co.  with  evidence  satisfactory 
to  them  that  the  said  number  of  tierces  of  lard  are  withheld 
from  market  and  in  possession  of  the  aforesaid  parties, 
respectively ;  and  it  shall  be  the  duty  of  said  E.  A.  Kent  &  Co. 
to  obtain  such  evidence  of  possession  whenever  required  by 
either  of  the  parties  hereto.  It  is  further  understood  and 
agreed  that  tliis  agreement,  in  all  its  provisions  and  require- 
ments, shall  remain  in  full  force  ard  effect  until  the  aforesaid 
one  hundred  and  twenty  thousand  tierces  of  lard  have  been 
accumulated  and  sold,  unless  sooner  dissolved  by  the  consent 
in  writing  of  all  the  parties  hereto. 
"  New  York,  Auffust  13th,  1879. 

"  James  R.  Keene 40,000  tierces  of  lard. 

"  Washington  Butoheb's  Sons,  40,000  tierces  of  lard. 

"  D.  &.  K  G.  MiLLEB 20,000  tierces  of  lard. 

"E.  A.  Kent  &  Co tierces  of  lard." 

The  court  found  that  at  the  date  of  this  contract  it  was 
agreed,  between  the  signers,  that  E.  A.  Kent  &  Co.  were  not 
to  be  interested  as  principals  in  the  transaction,  but  were  to 
make  the  purchases  and  sales  as  brokers.  The  court  also 
found  that  shortly  after  the  above  contract  was  executed  the 
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following  contract  was  executed  and  delivered,  by  the  signers 
thereto,  to  E.  A.  Kent  &  Co.,  the  existence  of  which  was 
unknown  to  James  R.  Keene : 

"  For  and  in  consideration  of  the  payment  to  us,  tlie  under- 
signed, one-half  each  by  E.  A.  Kent  &  Co.,  of  any  and  all 
profits  realized  from  the  purchase  and  sale  of  twenty  thou- 
sand (20,000)  tierces  lard,  or  any  part  thereof,  E.  A.  Kent 
&  Co.'s  shares  of  a  total  of  one  hundred  and  twenty  thousand 
(120,000)  tcs.  lard,  as  set  forth  in  a  certain  agreement  made 
on  the  13th  day  of  August,  by  and  between  E.  A.  Kent  &  Co., 
D.  &  N.  G.  Miller,  Washington  Butcher's  Sons  and  Jas.  R. 
Keene,  we,  the  undersigned,  respectively,  D.  «fe  N.  G.  Miller 
and  Washington  Butcher's  Sons,  hereby  guarantee  and 
assume  all  loss,  as  against  said  E.  A.  Kent  &  Co.,  on  ten  thou 
sand  (10,000)  tcs.,  each,  arising  from  said  transactions. 

''WASHINGTON  BUTCHER'S  SONS. 

"D.&  N.G.MILLER. 
"  Witness : 

"E.  A.  Kent." 

For  the  purpose  of  carrying  out  their  contract  Keene, 
Washington  Butcher's  Sons  and  D.  &  N.  G.  Miller  furnished 
large  sums  of  money  to  E.  A.  Kent  &  Co.,  with  which  they 
from  time  to  time,  between  August  13, 1879,  and  January  31, 
1880,  bought  and  sold,  on  the  produce  exchanges  of  New  York 
and  Chicago,  futures  and  options  in  lard;  and. also  bought 
large  quantities  of  lard  some  of  which  was,  from  time  to  time, 
sold.  The  sales  of  options,  futures  and  of  lard  were  made,  in 
a  way,  to  and  for  the  purpose  of  causing  the  price  of  lard  to 
fall,  so  as  to  enable  the  pool  to  purchase  it  at  satisfactory 
prices,  withdraw  it  from  the  market,  and  thereby  greatly 
increase  the  market-price.  Many  purchases  and  sales  wer% 
made  upon  the  approval  of  James  R.  Keene,  N.  G.  Miller 
and  Henry  C.  Butcher,  or  a  majority  of  them,  but  many  were 
made  by  E.  A.  Kent  &  Co.  without  such  approval,  and  upon 
their  own  judgment. 

During  the  period  covered  by  these  transactions  E.  A.  Kent 
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&  Co.  from  time  to  time  delivered  to  James  R.  Keene  state- 
ments of  the  purchases  and  sales  made  for  the  parties 
interested.  Many  of  the  purchases  and  sales  entered  upon 
these  statements  were  not  descriptive  of  actual  transactions, 
but  described  alleged  sales  by  themselves  to  themselves ;  and 
purchases  by  themselves  from  themselves,  upon  which  alleged 
transactions  commissions  were  charged,  which  facts  were  not 
disclosed  by  the  statements  nor  in  any  other  way.  January 
31, 1880,  the  defendants  furnished  said  Keene  with  a  summary 
statement  of  the  alleged  transactions,  which  showed  $133.09 
due  from  them  to  him  (aside  from  a  difference  in  interest),  and 
February  6,  1880,  they  sent  him  a  check  for  this  amount, 
and  February  9,  1880,  they  sent  him  a  check  for  $127.95,  the 
alleged  difference  in  interest.  These  checks  were  retained 
and  collected,  but  were  not  accepted  in  settlement.  The 
court  found  that  the  statements  were  fraudulent,  and  that  a 
much  larger  sum  was  due  Keene  from  the  defendants  than 
was  shown  by  their  statements ;  but  that  the  parties  having 
engaged  in  an  unlawful  conspiracy,  the  court  would  not  adjust 
their  differences,  and  dismissed  the  complaint,  with  costs. 

Stephen  IT.  Olin  for  appellant.  Unless  the  plaintiff's  right 
to  recover  is  destroyed  by  the  illegality  of  the  contract,  he  was 
entitled  to  judgment  for  an  accounting.  (Story's  Eq.  Jur. 
§§  462,  464,  468 ;  Marston  v.  Gould,  69  K  Y.  220 ;  Marvin 
v.  Brooks,  94  id.  71 ;  Fairckild  v.  Valentine,  7  Robt.  564 ; 
Boody  V.  Drew,  2  T.  &  C.  69.)  Money  paid  to  an  agent 
under  an  illegal  agreement  becomes  the  property  of  the  prin- 
cipal in  the  agent's  hands,  for  which  he  should  account.  He 
has  no  right  to  refuse  payment  to  his  principal  because  his 
principal  had  not  a  legal  claim  for  the  money  on  the  agree- 
jnent.  {Murray  v.  VanderhUt,  39  Barb.  140 ;  Merritt  v.  Milr 
lardj  4  Keyes,  268;  Berkshire  v.  Evans,  4  Leigh.  233; 
Tenunt  v.  EUiot,  1  B.  &  P.  3 ;  Fat^mer  v.  RusscU,  1  id.  296 ; 
Bonsfiddy,  Wilson,  16  M.  «fe  W.  185 ;  Keiwerty.  Rindskopf, 
40  Wis.  485 ;  Broom's  Legal  Maxims,  567,  568 ;  Anderson  v. 
Moncrief,  3  Des.  Eq.  124, 125.)    Where  an  illegal  transaction 
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has  taken  place,  the  agent  who  has  received  the  money  on  the 
part  of  the  principal  shall  not  shelter  himself  from  the  pay- 
ment of  it  to  his  principal  under  the  pretense  of  the  illes^lity 
of  the  original  transaction.  {Tenant  v.  EUiot^  1  B.  &  P.  3; 
Planters^  Bank  v.  Union  Bank^  16  Wall.  483,  499 ;  Ileckman 
V.  Swartz^  50  Wis.  267 ;  Keiwet't  v.  Rindskopf^  46  id.  481 ; 
Wood  on  Master  and  Servant,  §  202 ;  Anderson  v.  Moncrieffj 

3  Des.  126 ;  Brooks  v.  Martin^  2  Wall.  79 ;  GriUiam  v.  Brown, 
43  Miss.  641 ;  Matin  v.  JTelli/y  5  Fed.  Rep.  564 ;  Woodtoard 
V.  State,  2  N.  E.  E.  321 ;  U.S.JE  Co.  v.  Zucaa,  35  Ind.  361 ; 
liotherock  v.  Perkinson,  61  id.  39;  State  v.  Tunny,  81  id. 
559 ;  Sharp  v.  Taylm^  2  Philips'  Ch.  301 ;  McBlair  v.  Gihbs, 
17  How.  [U.  S.]  232,  237;  Cook  v.  Sherman,  20  Fed.  Rep. 
167;  Lemon  v.  Croaskopf,  22  Wis.  447;  Owen  v.  Davis, 
1  Bailey,  316 ;  Frost  v.  Plumb,  40  Conn.  Ill,  113 ;  Parsons 
V.  Randolph,  8  West.  863 ;  T.  N.  Bk.  v.  Harrison,  10  Fed. 
243, 250 ;  WiUson  v.  Owen,  30  Mich.  474 ;  Bcddimn  v.  PoUer, 
46  Yt.  402;  Greenhood  on  Pub.  Pol.  98,  101, 102.) 

Joseph  U.  Choate  for  respondent.  The  agreement  under 
which  were  carried  on  the  transactions  in  controversy  is  con- 
trary to  public  policy  and  void.  (Greenh.  on  Pub.  Pol.  642 ; 
Arnot  V.  P.,  etc.,  C  Co.,  68  K  Y.  558,  566;  S.  6.  Bk.  v. 
King,  44  id.  87 ;  M.  R.  C.  Co.  v.  B.  C.  Co.,  68  Penn.  St.  173 ; 
Hooker  v.  Vandewa;ter,  4  Denio,  352  ;  Samson  v.  Shaw,  101 
Mass.  145  ;  Craft  v.  McConoughy,  79  111.  346 ;  Clancy  v.  0. 
F.  S.  Mfg.  Co.,  62  Barb.  895 ;  WrigU  v.  Ryder,  36  Gal.  342.) 
The  plaintiff  has  no  standing  in  equity  to  compel  an  account- 
ing in  respect  of  transactions  carried  on  to  create  a  corner 
in  the  lard  market,  or  to  force  an  advance  in  the  price  of  lard. 
(Greenh.  on  Pub.  Pol.  96,  97,  100,  106,  110;  ^oodworiJk,  v. 
Bennett,  ^3  N.  Y.  273,  277  ;  KeHy  v.  Devdin,  58  How.  Pr. 
487 ;   Ra/fe  v.  Belmar,  7  Robt.  80  ;    Chappell  v.  Wysham, 

4  H.  &  J.  560  ;  Cam'pbdi  v.  Anderson,  2  Dur.  384 ;  Tho7W 
V.  T.  Ins.  Co.,  80  Penn.  St  15 ;  Clements  y.  Tturria,  81 N.  Y. 
285  ;  Armstrong  v.  Toler,  11  Wheat.  258;  Steers  y.  Ixiishhy, 
6  T.  R.  61 ;  Dunlar  v.  Johnson,  108  Mass.  519 ;   M.  R.  C. 


1889.]  Leonard  v.  Poole.  377 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 

Co.  V.  B.  C.  Co.,  68  Penn.  St.  173 ;  CrafU.  McCorwughy, 
79  DL  346;  Oscanyan  v.  Arms  Co.,  17  Am.  L.  Keg.  [N.  S.] 
626,  633 ;  103  U.  S.  261 ;  Keiwert  v.  Eindakojpf,  46  Wis.  481 : 
Merritt  v.  Millard^  4  Keyes,  208  ;   Anderson  v.  Mo^icrieff, 

3  Desaus.  Eq.  124 ;  Shaiyv.  Taylor,  2  Ph.  Ch.  801 ;  Cook\. 
Sherman,  20  Fed.  Kep.  167  ;  Sikea  v.  Beason,  L.  E.,  11  Ch. 
Div.  170 ;  Eine  v.  Kmt,  7  N.  Y.  State  Rep.  229.)  Upon  the 
uncontroverted  facts  the  final  account  which,  on  January  31, 
1880,  respondent's  firm  rendered  to  Keene  became  a  stated  and 
settled  account.  {Mel ^hereon  v.  SmaU,  41  N.  Y.  Super,  Ct. 
537 ;  Bruen  v.  Hone,  2  Barb.  586 ;  Phillips  v.  Bdden, 
2  Edw.  Ch.  1 ;  Lockwood  v.  Thame,  18  N.  Y.  285  ;  11  id. 
170 ;  Hitchinsan  v.  Market  Bk.,  48  Barb.  302 ;  Koch  v. 
Bonitz,  4  Daly,  117.)  To  an  action  brought  for  an  account- 
ing, an  account  stated  and  settled  is  an  absolute  bar.  (52  How. 
Pr.  382-385;  Story's  Eq.  PI.  800;  Stoughton  v.  Lynch, 
2  Johns.  Ch.  217  ;  LaycraftY.  Dempsey,  15  Wend.  83  ;  Chulh 
buck  V.  Vernam,  42  N.  Y.  432 ;  Mclntyre  v.  Wai^ren,  3  Abb. 
Ct.  App.  Dec.  99  ;  Barley  v.  Eleventh  Ward  Bk.,  76  N.  Y. 
618  ;  Wilde  v.  Jenkins,  4  Paige  Ch.  481 ;    Ogden  v.  Astor, 

4  Sandf.  312.) 

Follett,  Ch.,  J.  When  the  transactions  out  of  which  this 
action  arose  were  being  carried  on  the  statutes  of  this  state 
provided  that  if  two  or  more  persons  conspire  to  commit  any  act 
injurious  to  trade  or  commerce,  each  of  them  is  guilty  of  a 
misdemeanor.  (2  R.  S.  692,  §  8,  subd.  6.)  The  same  provi- 
sion is  contained  in  the  Penal  Code,  section  168.  The  scheme 
entered  into  by  the  parties  to  the  contract  of  August  13,  1879, 
was  an  indictable  misdemeanor.  (2  R.  S.  692,  §  8 ;  People  v. 
Fisher,  14  Wend.  9 ;  Hooker  v.  Vandewater,  4  Denio,  349 ; 
Stanton  v.  AUen,  5  id.  434 ;  Amot  v.  Pittston  <&  Elmira 
Coal  Co.,  68  N.  Y.  558,  565  ;  Mon^  Run  Coal  Co.  v.  Bar- 
clay Coal  Co.,  68  Penn.  St.  173.)  The  scheme  which  the 
parties  to  the  contract  for  a  time  pursued,  and  sought  to  con- 
stunmate,  was  identical  with  the  one  described  in  the  contract, 
SiCKELs— Vol.  LXIX.    48 
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and  equally  criminal.  That  Keene,  "Washington  Butcher's 
Sons  and  D.  &  N.  G.  Miller  agreed  to  engage,  and  actually 
engaged,  in  an  unlawful  plot  to  advance  the  price  of  lard  can- 
not be  successfully  denied,  and  the  courts  of  this  state  will 
not  entertain  an  action  to  adjust  their  diflFerences.  This  pro- 
position is  well  settled  ;  and  we  do  not  understand  that  the 
learned  counsel  for  the  appellant  gainsays  it,  nor  does  he  assert 
that  the  rule  would  not  be  applicable  to  a  case  arising  between 
those  parties  and  out  of  tliese  transactions.  The  learned  coun- 
sel for  the  appellant  insists  that  Kent  &  Co.  were  not  prin- 
cipals, but  were  mere  agents  for  the  principals,  and  tliat  they 
cannot  avoid  payment  upon  the  ground  that  the  transactions 
were  illegal.  When  persons  knowingly  promote  and  partici- 
pate in  carrying  out  a  criminal  scheme  they  are  all  principals, 
and  the  fact  that  one  of  the  parties. acts,  in  some  respects,  in 
subordination  to  the  others,  and  is  to  profit  less  than  the  others, 
or  not  at  all,  by  the  consummation  of  the  scheme,  does  not  ren- 
der such  person  less  a  principal. 

This  rule  is  elementary,  and  does  not  require  elaboration  or 
the  citation  of  authorities.  Thoughout  the  period  covered  by 
the  transactions  these  defendants  bought  and  sold  lard  and 
futures  and  options  in  lard,  and  actively  engaged  in  the  attempt 
to  carry  out  the  unlawful  enterprise.  If,  at  the  close  of  their 
transactions,  Keene  and  his  associates  had  been  found  to  be 
owing  Kent  &  Co.,  we  think  it  very  clear  that  the  illegality  of 
the  enterprise  would  have  been  a  perfect  defense  to  an  action 
brought  by  Kent  &  Co.  to  recover  the  sum  due.  {Bartlett  v. 
Smith,  13  Fed.  Kep.  263 ;  Cobh  v.  Prelly  15  id.  774 ;  Irwi7i 
V.  Williar,  110  XJ.  S.  499.)  In  the  case  last  cited  Mr.  Justice 
Matthews,  in  speaking  for  a  unanimous  court,  said  :  "  In 
Roundtree  v.  Smith  (108  U.  S.  269),  it  was  said  that  brokers 
who  had  negotiated  such  contracts,  suing  not  on  the  contracts 
themselves,  but  for  services  performed  and  money  advanced 
for  defendant  at  his  request,  though  they  might  under  some 
circumstances  be  so  connected  with  the  immorality  of  the 
contract  as  to  be  affected  by  it,  they  are  not  in  the  same 
position  as  a  party  sued  for  the  enforcement  of  the  original 
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agreement.    It  is  certainly  true,  that  a  broker  might  negotiate 
such  a  contract  without  being  privy  to  the  illegal  intent  of  the 
principal  parties  to  it  which  renders  it  void,  and  in  such  a  case, 
being  innocent  of  any  violation  of  law,  and  not  suing  to 
enforce  an  unlawful  contract,  has  a  meritorious  ground  for 
the  recovery  of  compensation  for  services  and  advances.    But 
we  are  also  of  the  opinion  that  when  the  broker  is  privy  to 
the  unlawful  design  of  the  parties,  and  brings  them  together 
for  the  very  purpose  of  entering  into  an  illegal  agreement,  he 
is  particeps  criminisy  and  cannot  recover  for  services  rendered 
or  losses  incurred  by  himself  on  behalf  of  either  in  forward- 
ing the  transaction."     (110  U.  S.  509.)     Several  cases  have 
been  cited  holding  that  money  or  property  deposited  with  a 
third  person,  which  was  derived  from  or  through  an  unlawful 
enterprise,  may  be  recovered ;  and  that  the  illegality  of  the 
transaction  out  of  which  the  money  or  property  arose  cannot 
be  successfully  asserted  as  a  defense   by  a  mere  agent  or 
depositary.    This  rule  is  well  settled,  but  it  is  not  germane  to 
this  case.    Other  cases  are  cited  holding  that  when  the  parties 
to  an  illegal  transaction  have  accounted,  as  between  themselves, 
and  agreed  that  a  definite  sum  belongs  to  each,  that  an  action 
may  be  maintained  upon  the  accounting  or  new  promise,  and 
the  sum,  once  admitted  to  be  due,  recovered.    Admitting  these 
cases  to  be  well  decided,  they  do  not  aid  the  appellant.    These 
parties  have  had  no  accounting.    No  admission  has  been  made 
that  a  specified  sum  is  due  to  any  one  of  them.     No  promise 
has  been  made  since  the  completion  of  the  illegal  scheme 
upon  which  a  recovery  is  sought.    On  the  contrary,  this  action 
is  for  an  accounting  between  the  parties.     It  is  alleged  in  the 
complaint  that  the  amount  which  the  plaintiff  is  entitled  to 
recover  is  unknown,   and   can  only  be  ascertained  by  an 
investigation  of  the  illegal  transactions  between  the  parties. 
The  judgment  prayed  for  is :  "  That  an  account  may  be  taken 
of  all  the  dealings  and  transactions,  purchases  and  sales  of 
lard  made  and  conducted  by  said  defendants  E.  A.  Kent  & 
Co.,  under  the  agreement  hereinbefore  mentioned,"  etc. 
The  relief  sought  would  require  the  court  to  investigate  all 


380  Francis  v.  New  York  Steam  Co.  [June, 

Statement  of  case. 

of  the  various  transactions  of  these  parties,  from  the  beginning 
to  the  end  of  their  unlawful  enterprise,  and  adjust  the  differ- 
ences between  them.  This  is  precisely  what  courts  have  always 
refused  to  do.  The.  fraud  which  the  trial  court  found  was 
practised  by  these  defendants  upon  their  associates  cannot  be 
too  strongly  condemned,  but  courts  are  not  organized  to  enforce 
the  saying  that  there  is  honor  among  law-breakers,  and  the 
desire  to  punish  must  not  lead  to  a  decision  establishing  the 
doctrine  that  law-breakers  are  entitled  to  the  aid  of  courts  to 
adjust  differences  arising  out  of,  and  requiring  an  investigation 
of,  their  illegal  transactions. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Hubert  Francis,  Respondent,  v.  The  New  York  Steam 
Company,  Appellant. 

Defendant  lawfully  opened  a  trench  in  a  city  street  parallel  with  the  track 
of  a  street  railroad  company.  It  constructed  a  passage-way  or  bridge 
across  this  trench,  with  uprights  at  each  end,  which  supported  a  hand- 
rail on  each  side.  The  uprights  nearest  the  track  of  the  railroad  were 
higher  than  the  sills  of  the  windows  of  the  street  cars,  and  were  about 
three  or  four  inches  from  the  side  of  a  passing  car.  Plaintiff  was  a 
passenger  upon  the  railroad  in  the  summer  time;  he  was  sitting  at  an 
open  window  of  a  car  and  had  his  arm  broken  as  the  car  passed  the 
bridge.  In  an  action  brought  to  recover  damages,  plaintiH  claimed  that 
the  bridge  was  so  insecurely  buHt  that  one  of  the  uprights  fell  upon  his 
arm,  which  was  at  the  time  within  the  car.  Defendant  claimed  that 
the  injury  was  caused  by  plaintiff's  arm  extending  so  far  out  of  the 
window  that  it  came  in  contact  with  the  upright.  The  testimony  upon 
this  point  was  conflicting.  It  did  not  appear  that  plaintiff  was  warned 
to  keep  his  arm  inside  the  car,  or  that  there  was  any  circumstance  or 
anything  in  the  condition  of  the  street  which  should  have  caused  plaintiff 
to  have  anticipated  danger.  The  court  charged  the  jury  that  if  plaintiff 
sat  with  his  arm  out  of  the  window,  and  it  thus  came  in  contact  with  the 
upright  and  .Was  broken,  it  would  not  defeat  his  right  to  recover  unless 
they  found  that  such  conduct  was  negligent.  Held,  no  error;  that  the 
question  was,  under  the  circumstances,  one  of  fact  for  the  jury. 
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It  teems  there  is  a  distinctioa  in  this  respect  between  street  and  other 

railroads. 
Also,  held,  that  a  defendant  having  a  right  to  a  limited  use  of  the  street 

was  required  to  so  exercise  its  right  as  not  to  unnecessarily  endanger 

travelers;  and  that  the  question  as  to  whether  it  had  failed  in  this  respect 

was  properly  submitted  to  the  jury. 
Reported  below,  13  Daly,  510. 

(Argued  April  15,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  7,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negUgence. 

A  few  days  before  June  15,  1883,  the  defendant  lawfully 
opened  a  trench  parallel  with  and  about  twenty  inches  south 
of  the  south  rail  of  the  south  track  of  the  Sixth  Avenue 
Street  Eailroad  Company  in  Vesey  street.  This  trench  was 
three  or  four  feet  deep,  six  feet  wide  and  its  sides  were 
sheathed  with  plank  to  prevent  the  earth  from  caving  in. 
The  defendant  laid  one  or  two  plank  across  this  trench,  which 
formed  the  floor  of  what  is  called,  in  this  litigation,  a  bridge. 
Uprights  set  at  the  angles  formed  by  the  floor  of  the  bridge 
and  the  trench  were  nailed  to  the  edge  of  the  floor  and  a 
board  was  nailed  to  the  uprights  standing  on  each  side  of  the 
bridge,  called  side-boards  or  hand  rails,  and  were  to  prevent 
persons  crossing  the  bridge  from  stepping  or  falling  from  it 
into  the  trench.  The  length  of  these  uprights  is  not  disclosed, 
but  it  does  appear  that  the  upper  end  of  the  two  which  stood  on 
the  north  side  of  the  trench  were  higher  than  the  sills  of  the 
windows  of  the  street  cars.  The  north- edges  of  these  uprights 
were  about  twenty  inches  from  the  south  rail  of  the  south 
track  of  the  Sixth  avenue  road,  but  were  only  from  three  to 
four  inches  from  the  sides  of  the  passing  cars. 

About  half-past  eight  in  the  morning  of  June  15, 1883,  the 
plaintiff  was  sitting  on  the  right  or  south  side  of  a  Sixth 
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avenue  car  which  was  going  east  in  Vesey  street,  and  as  the  car 
passed  the  so-called  bridge  his  right  arm  came  in  contact  with 
one  of  the  uprights  and,  was  broken  midway  between  the  elbow 
and  the  shoulder.  This  action  was  brought  to  recover  damages 
for  this  injury.  The  plaintiff  asserted  that  the  bridge  was  so 
insecurely  built  that  one  of  the  uprights  fell  upon  and  broke 
his  arm.  The  defendant  denied  this  and  asserted  that  the 
injury  was  caused  by  plaintiff's  arm  extending  so  far  through  the 
window  that  it  came  in  contact  with  the  upright.  The  plaintiff 
testified  that  he  sat  by  the  car  window  engaged  in  reading  a 
newspaper,  with  his  arm  lying  against  the  window  blind  and 
wholly  inside  of  the  car.  Two  witnesses,  sworn  in  behalf  of  the 
plaintiff,  did  not  observe  that  his  arm  was  out  of  the  window. 
The  conductor  and  driver  of  the  car  testified  that  the  plaintiff's 
arm  was  out  of  the  window,  but  how  far  they  did  not  attempt 
to  say. 

The  court  charged  that  if  the  jury  found  that  if  the  plaintiff 
sat  with  his  arm  out  of  the  open  window,  and  it  was  so  brought 
in  contact  with  the  upright  and  broken,  it  would  not  defeat 
his  right  to  recover  unless  they  further  found  that  such  con- 
duct was  negligent.  To  this  the  defendant  excepted  and 
requested  the  court  to  charge  that  if  the  plaintiff's  arm  extended 
through  the  open  window  so  that  it  came  in  contact  with  the 
upright  and  was  thereby  broken,  he  was  guilty  of  contributory 
neghgence  and  could  not  recover,  which  was  refused  and  an 
exception  taken.  The  jury  found  a  verdict  for  the  plaintiff 
and  assessed  his  damages  at  $500. 

James  W.  Hawes  for  appellant.  Even  if  the  plank  fell 
into  the  car,  that  fact  alone  proves  no  negligence  on  defend- 
ant's part.  (Shearman  &  Redfield  on  Negligence,  §  1 2.)  The 
burden  of  proof  of  negligence  is  on  plaintiff.  {Desmond  v. 
Rose,  46  N.  Y.  Super.  Ct.,  569;  CordM  v.  N.  T.  O.  &  H. 
R.  R.  R.  Co.,  75  N.  Y.  330 ;  Mamoni  v.  Douglas^  29  Week. 
Rep.  425 ;  HaH  v.  JT.  R.  Bridge  Co,,  84  id.  56 ;  Riceman  v. 
Bavemeyer,  Id.  647;  Holhrook  v.  U.  <6  S.  R.  R.  Co.,  12  id. 
236 ;  Rayes  v.  Forty-second  St.,  etc,,  R.  R.  Co.,  97  id.  259.) 
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Plaintiff  cannot  recover  on  facts  as  consistent  with  care  and 
prudence  as  the  opposite.  (  Wilso7i  v,  iV".  Y.  C.  <fe  IT.  R.  B.  Ji. 
Co.,  97  N.  Y.  87;  Orafts  v.  Boston,  109  Mass.  519,  Tolman 
V.  S.  B.  <&  jar.  7.  R.  R.  Co.,  98  N,  Y.  198, 203 ;  Burke  v. 
FM«r5as,  Id.  562,  565 ;  P.  P.  R.  Co.  v.  Lcmterhach,  41 
Leg.  In.  401 ;  P.  d&  C.  R.  R.  Co.  v.  MoClurg,  56  Penn.  St. 
294,  296.)  The  court  should  have  charged,  as  a  matter  of 
law,  that  if  the  plaintiff  had  his  arm  out  of  the  window  he 
could  not,  under  the  circumstances  of  this  case,  recover. 
(Beach  on  Contributory  Negligence,  158-171,  §§  54-56 ;  P.  <& 
0.  R.  R.  Go.  V.  McClv/rg,  56  Penn.  St.  294,  296 ;  Todd  v. 
0.  G.  <&  F.  R.  R.  Co.,  85  Mass.  IB,;  I.  (Ss  C.  R.  R.  Co.  v. 
Rutherford,  29  Ind.  82 ;  Z,  c6  N.  R.  R.  Co.,  v.  SicUngs, 
5  Bush,  1 ;  P.  <fe  C.R.  R.  Co.  v.  Avdrews,  39  Md.  329 ; 
Bun  v.  8.  <Ss  R.  R.  Co.,  78  Va.  645 ;  Eedfield's  Am.  Ey.  Cases, 
552,  note ;  Patterson's  Eailway  Accident  Law,  284,  §  273 ; 
Hdbrooh  v.  TI.  <&  S.  R.  R.  Co.,  12  N.  Y.  236, 244 ;  Hallahan 
V.  F.  T.,  L.  E.  &  W.  R.  R.  Co.,  102  id.  194;  Breen  v. 
N.  T.  C.  <&  H.  R.  R.  R.  Co.,  109  id.  297 ;  Dale  v.  D.,  L.  <& 
W.  R.  R.  Co.,  73  id.  468 ;  WiUia  v.  L.  I.  R.  R.  Co.,  34  id, 
670;  Bud  v.  N.  T.  C.  R.  R.  Co.,  31  id.  314;  Fdgeton 
V.  iT.  T.  <&  H.  R.  R.  Co.,  39  id.  227 ;  Eaton  v.  I).,  L.  <&  W. 
R.  R.  Co.,  57  id.  382 ;  L.  V.  R.  R.  Co.  v.  Greiner,  113  Penn. 
St.  600 ;  C.(S>  A.  R.  R.  Co.  v.  Hooa^,  99  id.  492 ;  S.  L.  d: 
S.  F.  R.  R.  Co.  V.  Marker,  41  Ark.  542  ;  P.  P.  R.  R.  Co.  v. 
Lauterhach,  41  Leg.  In.  401 ;  G.  P.  R.  Co.  t.  Brophy, 
105  Penn.  St.  38 ;  MiU^  v.  8.  L.  R.  R.  Co.,  5  Mo,  App. 
471 ;  DdhXberg  v.  M.  8.  R.  R.  Co.,  32  Minn.  404 ;  8ummffr8 
v.  C.  C.  R.  R.  Co.,  34  La.  An.  139.)  The  New  York  cases 
relative  to  riding  on  the  platform  turn  on  the  implied  per- 
mission of  the  company  and  the  fuDness  of  the  car,  and  carry 
.the  implication  that,  unexplained,  it  is  negligence  to  ride  on 
the  platform.  {S^poon^r  v.  B.  C.  R.  R.  Co.,  54  N.  Y.  230; 
Ginnay.  8.  A.  R.  R.  Co.,  67  id.  596;  Nolan  v.  B.  C.  cfe  N. 
R.  R.  Co.,  87  id.  63 ;  Clark  v.  E.  A.  R.  R.  Co.,  86  id.  135 ; 
WiOa  V.  L.  cfe  B.  R.  R.  Co.,  129  Mass.  351 ;  Downey  v. 
Eendrie,  46  Mich.  498 ;  Aahhrook  v.  F.  A.  R.  Co.,  18  Mo. 
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App.  290;  Chave  v.  iT.    T.  dc  H.  R.  B.  Co.,  16  N.  Y. 
S.  R.  966.) 

Julius  H.  Seymour  for  respondent.  The  question  of  con- 
tributory negligence  was  for  the  jury.  {Parker  v.  Jarvis^  1 
T.  App.  88 ;  Godfrey  v.  JohnatoTiy  1  Keyes,  566 ;  Finch  v. 
Parka^  49  K  Y.  1 ;  '  Monell  v.  PecJcy  88  id.  398 ;  Easterly 
V.  Cole^  3  id.  502.)  A  passenger  is  to  be  allowed  a  reasonable 
measure  of  liberty,  and  whether  he  has  exceeded  his  right  is 
a  question  of  fact.  Whether  the  act  of  standing  on  the  plat- 
form is  negligence,  or  getting  off  the  car  whilst  it  is  in  motion 
is  negligence,  is  a  question  for  the  jury.  (Whart  on  Ncg. 
365,  370 ;  Musel  v.  B.  E.  Co,,  8  Allen,  234;  Eppeivdorf  v. 
^.,  C  &  N,  R.  E.  Co,,  69  N.  Y.  195 ;  S.  &  R.  on  Neg.  §  282.) 
It  is  not  negligence  jp^  ae  for  a  passenger  to  rest  his  arm  on  a 
window  sill  which  is  substantially  the  top  of  the  back  of  tlie 
seat.  {Brophy  v.  G.  E.  R.  Co.,  Penn.  S.  C.  [1884],  14 
W.  K,  case  213;  29  Alb.  L.  Jour.  222;  Whart  on  Neg. 
§  362 ;  Hutch,  on  Car.  § '  659 ;  Thomp.  on  Car.  §  258  ;  Aug. 
on  Car.  [5th  ed.]  514,  note;  Segel  v.  Eisen,  41  Cal.  109; 
MUler  V.  St,  Louis  E,  Co.,  5  Mo.  App.  471 ;  Spencer  v.  E.  li. 
Co.,  17  Wis.  487.)  Whether  the  position  of  the  passenger  is 
a  proper  and  prudent  one  is  not  necessarily  a  question  of  law. 
{Lyman  v.  Union  E,  E.  Co.,  114  Mass.  83, 88 ;  Dahlhurg  v.  M. 
E.  E.  Co.,  31  Alb.  L.  Jour.  335.)  Resting  the  arm  on  the 
window  sill,  in  consequence  of  which,  by  a  sudden  jolt  in 
the  car,  it  is  thrown  out  and  broken,  is  not  negligence  in  law. 
{Brophy  v.  G.  P.  E.  Co.,  14  W.  N.  213 ;  29  Alb.  L.  Jour.  222.) 

Follett,  Ch.  J.  The  court  did  not  err  in  refusing  to  dis^ 
miss  the  complaint  or  in  refusing  to  direct  a  verdict  for  the 
defendant. 

Whether  the  upright  fell  upon  the  plaintiffs  arm,  and 
whether  its  fall  was  3aused  by  the  defendant's  negligence,  and 
whether  the  plaintiff's  arm  was  inside  or  outside  of  the  car 
were  questions  for  the  jury,  and  if  found  in  the  plaintiff's 
favor,  he  was  entitled  to  a  verdict. 

The  principal  question  discussed  on  this  appeal  is  whether 
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the  court  erred  in  instructing  the  jury  that  if  tliey  found  that 
the  plaintiflPs  arm  was  out  of  the  window  when  injured,  it  was 
.  a  question  of  fact  for  them  to  determine,  whether,  under  the 
circumstances  of  this  case,  he  was  guilty  of  contributory 
negligence. 

When  passengers  upon  railroads  operated  by  steam  have 
received  injuries  to  their  arms  by  reason  of  their  protrusion 
from  open  windows,  and  have  sought  to  recover  damages 
against  their  carriers,  it  has  been  held  in  some  of  the  reported 
cases  that  such  protrusion  is,  as  matter  of  law,  contributory 
negligence ;  while  in  others  it  has  been  held  that  whether  it 
is  negligence  is  a  question  of  fact.     This  question  does  not 
seem  to  have  been  determined  by  any  of  the  appellate  courts 
in  this  state,  unless  it  can  be  said  to  have  been  passed  upon  in 
Eolhrook    V.     Utica    cfe    Schenectady    Railroad    Compamy 
(16  Barb.  113 ;  12  N.  Y.  244).    Whether  the  arm  of  the 
plaintiff  in  the  case  cited  rested  on  the  sill  of  the  car  window 
or  projected  through  the  window  was  a  disputed  question. 
The  court  charged :  "  That  the  company  only  contracted  to 
carry  her  safely  when  she  kept  within  the  cars ;  that  it  was 
for  the  jury  to  say  whether  her  elbow  was  out  of  the  cars  at 
the  time  of  the  injury,  and  if  it  was,  it  was  a  circumstance  or 
fact  from  which  they  might  infer  negligence  or  want  of  ordi- 
nary care  on  her  part.     The  judge  was  then  requested  by  the- 
defendant's  counsel  to  charge,  as  matter  of  law,  that  if  they 
found  that  the  plaintiffs  arm  or  elbow  was  outside  of  the  win- 
dow of  the  car  when  the  injury  was  received,  it  was  an  act  of 
negligence  and  she  could  not  recover;  but  the  judge  refused 
to  charge  on  that  subject  other  than  he  had  charged,  to  which 
refusal  the  defendant  excepted."     Judge  Ruoolbs,  speaking 
for  the  court,  said :  "  In  this  refusal  to  charge  as  requested  I 
was  at  first  inclined  to  think  there  was  error.     But  my  brethren 
are  unanimously  of  opinion  that  the  judge  had  already  charged 
the  jnry  substantially  ifi  conformity  with  the  request,  and  that 
he  was  right,  therefore,  in  declining  to  repeat  what  he  had 
before  stated.     I  yield  to  their  judgment  on  this  point,  and 
SicKELs— Vol.  LXIX.    49 
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concur  in  affirming  the  judgment."  It  is  apparent  that  the 
jury  had  not  been  charged  substantially  in  conformity  with 
the  request,  but  they  had  been  instructed  that  it  was  a  ques- 
tion for  them  to  determine  whether  the  plaintijGTs  elbow  was 
inside  or  outside  the  window ;  and  if  it  was  outside  it  was  a 
circumstance  or  fact  from  which  they  might  infer  negligence 
or  want  of  ordinary  care  on  the  plaintiff's  part.  The  jury 
found  a  verdict  for  the  plaintiff,  upon  which  a  judgment  was 
entered,  which  was  affirmed  by  the  (general  Tctui  and  by  the 
Court  of  Appeals.  The  judgment  in  this  case  is  to  the  effect 
that  whether  the  plaintiff  was  negligent  in  riding  with  her  arm 
out  of  the  window  was  not  a  question  of  law,  but  of  fact. 

In  Dale  v.  Delaware,  Zackawanna  and  Western  HaUroad 
Company  (73  N.  Y.  468)  the  court  charged  that  if  the  plaint- 
iff negligently,  whether  consciously  or  unconsciously,  put  his 
ann  outside  of  the  window,  and  thus  contributed  to  the  injury, 
he  could  not  recover ;  but  if  his  arm,  while  resting  on  the  sill, 
was  thrown  out  by  a  sudden  lurch  of  the  car,  that  fact  would 
not  defeat  his  right  to  recover.  The  plaintiff  had  a  verdict, 
on  which  a  judgment  was  entered,  which  was  affirmed  at  Gen- 
eral Term,  but  was  reversed  by  the  Court  of  Appeals  for  an 
error  in  the  admission  of  evidence,  the  validity  of  the  instruc- 
tion not  being  considered.  In  HaUahan  v.  iT.  Y,,  Z.  E.  cfe 
W.  R.  R.  Co.  (102  N.  Y.  194),  and  in  Breen  v.  iT.  Y.  C.  it 
H.  R.  R,  R.  Co.  (109  id.  297),  the  records  show  that  the  jury 
in  each  case  was  instructed  that  if  they  found  that  the  plaintiff 
was  riding  with  his  arm  protruding  from  the  open  window, 
it  was  contributory  negligence,  and  no  recovery  could  be  had. 
The  plaintiff  recovered  a  verdict  in  each  case,  and  the  validity 
of  the  instructions  was  not,  and  could  not  be  reviewed. 

The  courts  of  Massachusetts  and  Pennsylvania  have  held 
that  it  is  negligent,  as  matter  of  law,  for  a  railway  passenger 
to  ride  with  his  arm  extending  through  the  window,  and  that 
no  recovery  can  be  had  for  an  injury*  received  by  reason  of 
the  arm  being  in  this  position.  {Todd  v.  Old  Colony  dB 
FaUs  River  R,  R.  Co.,  3  Allen,  18;  7  id.  207;  J^itta- 
burgh  cfe  ConneUaviUe  R.  R.  Co.  v.  McClurg,  56  Penn.  St. 
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294.)  In  other  states  it  has  been  held  that  whether  such  con- 
duet  is  contributory  negligence  is  a  question  of  fact.  (See 
cases  cited  in  Beach  on  Contrib.  Neg.  §  56  ;  2  Shear.  &  Ked. 
on  Neg.  [4th  eA]  §  519 ;~  2  Wood's  E.  Law,  1103,  §  303; 
Bishop's  Non-contract  Law,  §§  1106,  1107.) 

In  DahJherg  v.  Minnesota  Street  Rail/road  Compcmy  (32 
Minn.  404)  and  in  Summers  v.  Crescent  City  Railroad  Comr 
pany  (34  La.  An.  139)  it  was  held  that  whether  a  passenger 
upon  a  street  car  was  negligent  in  riding  with  his  arm  out  of 
the  window  was  a  question  of  fact.     We  are  satisfied  that  a 
general  rule,  applicable  to  all  cases,  cannot  be  laid  down,  and 
that  whether  the  question  is  one  of  law  or  fact  must  be 
determined  by  the  circumstances  of  each  case.     Street  rail- 
roads are  operated  under  circumstances  widely    dififerent; 
some  in  the  crowded  thoroughfares  of  large  cities  ;  others  in 
streets  little  used  in  suburban  districts  and  in  villages.    Con- 
duct which  would  be  declared  negligent,  as  a  matter  of  law 
in  one  case,  might  not  be  so  in  another.     This  conclusion 
briugs    us    to  the    consideration    of    the    question    as    to 
whether  the  evidence  in  the  case  at  bar  was  such  as  to 
require  the  court  to  rule,  as  a  matter  of  law,  that  if  the 
plaintiflPs  arm  was  partly  out  of  the  window  when  injured, 
he  negligently  contributed '  to  the  accident,  and  could  not 
recover.     The  accident  occurred  in  the  summer,  when  the 
windows  of  street  cars  are  usually  open,  as  tlie  windows  of 
this  car  were  on  this  occasion.    There  were  but  nine  or  ten 
passengers  in  the  car.     The  pltdntifiE  sat  in  a  seat,  with  his 
right  arm  lying  on  the  window  sill,  wholly  within  the  car,  he 
testified,  but  partly  without,  as  the  conductor  and  driver  tes- 
tified ;  but  they  do  not  attempt  to  say  how  far  his  arm  extended 
beyond  the  outside  of  the  car.     The  evidence  does  not  dis- 
close that  there  was  anything  in  the  condition  of  the  street, 
or  that  there  was  any  circumstance  which  should  have  caused 
the  plaintiff  to  have  anticipated  danger.    Two  of  the  defend- 
ant's witnesses,  the  conductor  and  the  driver  of  this  car,  gave 
the  plaintiff  no  warning;   and  the  conductor  testified  that, 
though  he  saw  that  plaintiffs  arm  was  out  of  the  window,  he 
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did  not  know  that  he  was  in  danger.  This  is  not  an  action 
by  a  passenger  against  his  carrier,  between  whom  contractual 
relations  exist  and  out  of  which  reciprocal  duties  arise ;  but  it 
is  an  action  against  a  defendant  having  a  right  to  a  limited 
use  of  the  street,  and  required  to  exercise  its  right  so  as  not  to 
unnecessarily  endanger  travelers.  We  are  of  opinion  that  the 
evidence  contained  in  the  record  would  not  have  justified 
the  court  in  charging,  as  a  matter  of  law,  that  if  the  plaintif  s 
arm  projected  through  the  window,  and  beyond  the  outer 
edge  of  the  car,  he  could  not  recover. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


"The  Hong  Kono  and  Shanghai   Banking  Cobporaiton, 
Appellant,  v.  William  B.  Cooper,  Jr.,  Respondent. 

An  agreement  of  parties  to  an  action  to  limit  judicial  inquiry,  when  not 
unreasonable  or  against  good  morals  or  public  policy,  is  binding  upon 
the  courts. 

In  September,  1888,  defendant,  who  was  the  agent  in  New  York  of  the  finn 
of  M.,  D.  &  Co.,  of  Manilla,  sold  4,000  bales  of  hemp,  "  to  arrive,"  at  a 
specified  price,  payable  on  arrival  of  the  hemp  at  New  York  from  Manilla. 
The  contract  of  sale  was  made  by  defendant  in  his  own  name,  but  was 
intended  to  be  on  account  of  his  principals,  whom  he  immediately  notified 
thereof.  In  October  of  that  year  M.,  D.  &  Co.  shipped  from  Manilla,  by 
the  Polynesian,  4,000  bales  of  hemp,  deliverable  to  their  order  in  New 
York,  intending  the  hemp  to  be  used  in  fulfillment  of  said  contract;  they 
indorsed,  in  blank,  the  bills  of  lading  therefor,  which  were  made  out  to 
M. ,  D.  &  Co.,  or  order  or  assigns,  and  delivered  them  to  plaintiff  to  secure 
the  payment  of  five  bills  of  exchange  drawn  by  said  firm,  upon  which 
plaintiff  made  advances  to  said  firm.  These  advances  were  made,  without 
any  knowledge  on  t  he  part  of  plaintiff  of  said  sale  by  defendant  In  Decem- 
ber defendant  received  notice  fromM. ,  D.  &  Co.  that  they  had  shipped  the 
hemp  by  the  Polynesian.  In  January,  1884,  plaintiff,  at  the  request  of  the 
drawees  and  acceptors  of  the  bills  of  exchange,  forwarded  the  bills  of 
lading  to  its  agent  in  New  York,  "to  be  delivered  to  defendant  in 
exchange  for  his  trust  receipt. "  In  February  the  drawers  and  drawees  of 
the  bills  of  exchange  failed .  In  March  plaintiff  wrote  to  defendant  inquir- 
ing whether  the  hemp  on  the  Polynesian  had  been  sold  "  to  arrive." 
Defendant  answered  that  it  had,  but  soon  after  rescinded  his  '*  notice." 
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so-called,  that  this  hemp  had  been  sold,  and  stating  that  "  the  sales  of 
hemp  "  were  made  in  his  name  and  he  should  treat  them  as  made  for  his 
own  account.  On  arrival  of  the  Polynesian  pldntiff,  by  virtue  of  the 
bills  of  lading,  took  possession  of  the  hemp;  the  price  had  fallen  so  that 
it  could  then  be  purchased  in'  the  New  York  market  at  much  less  than 
the  contract-price.  Plaintiff  demanded  of  defendant  that  he  should 
deliver  the  hemp  under  the  contiacts,  paying  over  to  it  the  proceeds, 
less  commissions  and  expenses,  to  the  extent  of  its  said  advances,  which 
defendant  declined  to  do.  Thereupon  the  parties  agreed  that  defendant 
should  receive  the  hemp,  deliver  it  on  the  contracts,  deposit  a  sum  agreed 
upon  as  "profits,"  to  await  the  determination  of  a  litigation,  pay  over  to 
plaintiff  the  balance,  less  commissions,  etc.;  the  parties  stipulating  that 
should  the  court  decide  that  defendant  "had  the  right,  as  against" 
plaintiff,  to  deliver  on  his  contracts  other  hemp  purchased  by  him  in 
these  markets,  judgment  should  be  rendered  in  his  favor  for  the 
amount  so  deposited.  The  hemp  was  thereupon  received  and  delivered 
by  defendant  upon  said  contract;  the  amount  paid  over  to  plaintiff  was 
insufficient  to  pay  its  advances.  In  an  action  to  determine  the  rights  of 
the  parties  to  the  deposit,  held,  that,  as  against  plaintiff,  defendant  had  the 
right  to  deliver  other  hemp  than  that  in  question,  and  so  was  entitled, 
under  the  agreement,  to  the  deposit;  that,  assuming  the  contracts  of  sale, 
although  made  in  defendant's  name,  were  the  acts  and  property  of  his 
principals,  plaintiff  had  no  interest  in  or  control  over  them. 
It  KtfiM  that,  had  the  said  contracts  provided  for  a  delivery  of  the  hemp  to 
arrive  by  the  Polynesian,  it  different  question  would  have  been  presented. 

(Argued  April  16,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  1,  1886,  which  afiirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

In  1883  the  firm  of  Martin,  Dyce  &  Co.  carried  on  a  mer- 
cantile business  at  Manilla,  in  the  Philippine  Islands,  and  the 
firm  of  Martin,  Turner  &  Co.,  composed  of  the  same  persons, 
carried  on  a  banking  business  at  Glasgow,  Scotland.  In  Sep- 
tember of  that  year  the  defendant,  a  commission  merchant  in 
New  York  and  the  agent  of  said  firms,  sold  four  thousand 
bales  of  hemp,  "  to  arrive "  during  October  and  November 
following,  at  from  ten  and  three-quarters  to  ten  and  five- 
eighths  cents  per  pound,  payable  on  arrival  of  the  hemp  at 
New  York  from  Manilla,  and  at  once  notified  Martin,  Dyce  & 
Co.  of  such  sale  which,  although  made  in  defendant's  name, 
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was  intended  to  be  on  their  account.  On  October  twentieth 
Martin,  Dyce  &  Co.  shipped  from  Manilla,  by  a  vessel  known 
as  the  Polynesian,  four  thousand  bales  of  hemp  deliverable  to 
their  order  in  New  York,  indorsed  the  bills  of  lading  received 
therefor  in  blank  and  delivered  them  to  the  plaintiff,  a  banking 
corporation  doing  business  in  New  York,  London  and  certain 
cities  in  Asia,  to  secure  the  payment  of  five  bills  of  exchange 
drawn  by  the  Manilla  firm  upon  the  Glasgow  firm.  The  bills 
of  lading  were  made  out  in  the  name  of  Martin,Dyce  &  Co., 
or  order  or  their  assigns.  At  the  same  time  the  plaintiff 
advanced  to  Martin,  Dyce  &  Co.  over  £18,700  sterling  upon 
said  bills  of  exchange,  which  were  afterward  accepted  by 
Martin,  Turner  &  Co.  and  became  payable  about  the  1st  of 
JunOp  1884.  Snch  advance  was  made  without  any  knowledge 
by  the  plaintiff  of  said  sale  by  the  defendant,  and  without  any 
expectation  thereof  or  reliance  thereupon.  Deceml^r  twentieth 
the  defendant  received  notice  from  Martin,  Dyce  &  Co.  that 
they  had  shipped  the  hemp  by  the  Polynesian.  On  the  22d 
of  January,  1884,  Martin,  Turner  &  Co.  requested  the  plaintiff 
at  London  to  forward  to  its  agent  at  New  York  the  bilk  of 
lading  for  said  hemp  "  to  be  delivered  to  the  defendant  in 
exchange  for  his  trust  receipt."  They  were  forwarded  accord- 
ingly and  were  received  by  said  agent  on  the  3d  of  February, 
1884.  It  was  the  intention  of  Martin,  Dyce  &  Co.  when  they 
shipped  the  hemp  to  use  it  to  fulfill  the  contracts  of  sale  made 
by  the  defendant.  About  February  twenty-ninth  the  firms  of 
Martin,  Dyce  &  Co.  and  Martin,  Turner  &  Co.  became  and 
have  ever  since  remained  insolvent,  and  they  have  not  paid 
said  bills  of  exchange  nor  the  sum  of;  over  $20,000  which 
they  owed  to  the  defendant  at  the  date  of  their  failure. 

On  the  fifth  of  March  the  plaintiff  wrote  to  the  defendant 
inquiring  whether  the  hemp  on  the  Polynesian  had  been  sold 
"to  arrive."  The  defendant,  who  up  to  this  time  did 
not  know  of  plaintiff's  interest  in  the  hemp,  answered  that 
it  had  been  so  sold  for  more  than  £4,000  over  its  valae 
at  that  time,  and  that  the  contracts  liad  been  tak^n  by  liim  in 
his  own  name.     On  the  tenth  of  March  the  defendant  wrote 
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to  the  plaintiff  rescinding  his  "  notice  "  so-called,  that  the  hemp 
had  been  sold  and  stating  that  '^  the  sales  of  hemp "  were 
made  in  his  name ;  that  they  "  were  intended  for  account  of 
Martin,  Turner  &  Co.,"  and  that  his  relations  with  that  firm 
demanded  that  he  should  treat  the  sales  as  for  his  own  account. 
The  plaintiff  made  no  advance  and  incurred  no  liability  on  the 
faith  of  defendant's  letter  stating  that  he  had  sold  the  hemp, 
nor  did  it  in  any  way  change  its  position  in  reliance  thereupon. 
In  the  meantime  the  price  of  hemp  had  so  fallen  that  similar 
hemp  could  have  been  purchased  in  the  market  at  New  York 
for  $17,950  less  than  the  contract-price.  Upon  the  arrival  of 
the  Polynesian  at  New,  York  on  the  eighteenth  of  March,  the 
plaintiff,  by  virtue  of  the  said  bills  of  lading,  took  possession 
of  the  hemp  on  board  thereof  and  shortly  afterward  demanded 
of  the  defendant  that  he  should  deliver  that  hemp  in  fulfill- 
ment of  the  said  contracts  made  by  him,  and  pay  over  the  pro- 
ceeds, after  deducting  his  commissions  and  expenses,  to  the 
plaintiff  to  the  full  extent  of  its  advances  to  Martin,  Dyce  & 
Co.  upon  the  transfer  and  pledge  of  the  bills  of  lading.  The 
defendant  declined  to  do  this,  claiming  that  he  had  the  right 
to  purchase  other  hemp  in  the  market  and  deliver  it  upon  his 
contracts  and  to  apply  the  profit  of  $17,950  in  reduction  of 
the  amount  which  his  insolvent  principals  were  owing  him, 
even  if  they  had  not  authorized  him  to  do  so.  Thereupon,  in 
order  that  the  benefit  of  the  contracts  might  not  be  lost  by 
delay,  the  parties  agreed  that  the  defendant  should  receive  the 
hemp  from  the  plaintiff,  deliver  it  to  the  purchasers,  deposit  the 
amount  of  the  "  profits,"  fixed  at  $17,950,  with  a  trust  com- 
pany, and  pay  over  the  balance,  less  commissions  and  expenses, 
to  the  plaintiff  on  account  of  its  said  advances,  leaving  it  to  the 
courts  to  decide  who  was  entitled  to  said  fund.  The  defend- 
ant accordingly  delivered  said  hemp  to  his  vendees  and 
received  therefor  the  sum  of  $112,  514.14,  of  which  he  retained 
$6,471.91  "for  commissions,  niarine  insurance  and  sundry 
expenses ; "  deposited  $17,950  with  the  Union  Trust  Company, 
which  agreed  to  allow  interest  thereon  at  the  rate  of  one  and 
one-half  per  cent  per  annum,  and  the  remainder,  $88,090.23> 
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he  paid  over  to  the  plaintiff.  After  applying  said  amount 
upon  the  indebtedness  of  said  firms  to  the  plaintiff  there  was 
still  unpaid  $22,352.57. 

This  action  was  brought  to  recover  the  fund  so  deposited ; 
to  procure  an  adjudication  that  the  defendant  is  not  entitled 
to  any  part  thereof,  and  for  a  judgment  against  him  personally 
for  the  net  balance  received  upon  the  sale  of  the  hemp.  The 
referee  before  whom  the  action  was  tried,  after  finding  the 
foregoing  facts,  in  substance,  also  found  that  the  sum  of 
$3,367.35,  was  paid  by  the  defendant  for  marine  insurance 
upon  the  hemp  after  the  plaintiff  had  made  said  advance  to 
Martin,  Dyce  &  Co.,  and  had  received  a  transfer  of  the  bilk 
of  lading,  and  that  it  was  not  paid  by  plaintiff's  authority.  The 
referee  further  found  that  in  1877  an  agreement  was  entered 
into  between  Martin,  Dyce  &  Co.  and^  the  plaintiff,  which, 
after  stating  that  the  latter  might,  from  time  to  time,  purchase 
from,  or  negotiate  for,  said  firm  bills  of  exchange  drawn  or 
indorsed  by  it^  with  collateral  securities,  authorized  the  plaint- 
iff, in  case  the  drawees  or  acceptors  of  such  bills  during  the 
currency  thereof  should  suspend  payment  or  become  bankrupt, 
"  to  sell  all  or  any  part  of  the  goods  forming  collateral  secur- 
ities," at  such  time  and  in  such  manner  as  the  plaintiff  should 
deem  fit,  to  apply  the  net  proceeds  in  payment  of  such  bills, 
and  the  balance,  if  any,  upon  any  other  debt  or  liability  of 
said  firm  to  said  baCnk  ;  that  ^'  the  transaction  relative  to  the 
hemp  by  the  Polynesian  was  had,"  under  said  agreement,  and 
that  before  said  vessel  arrived,  and  prior  to  defendant's  letter 
of  March  fifth,  the  event  provided  for  by  said  clause  had 
happened.  The  referee  ordered  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  for  said  sum  of  $3,367.35, 
retained  by  him  for  marine  insurance  paid,  but  awarded  the 
fund  of  $17,950,  on  deposit  with  the  Union  Trust  Company, 
to  the  defendant. 

Amasa  A,  Redfidd  for  appellant.  An  interest  may  be 
created  in  a  fund,  in  the  nature  of  equitable  property,  obtained 
through  what   amounts  to  an  equitable  assignment,  which 
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interest  may  be  enforced  by  an  action,  even  though  the 
depositary  has  not  assented  to  the  transfer.  {Fidd  v.  Mayor^ 
etc.,  6  N.  Y.  1Y9 ;  Brill  v.  TMttle,  81  id.  464 ;  East  Lewis- 
burg  Co.  V.  Dunkd,  91  Penn.  St.  96 ;  3  Pom.  on  Eq.  Jm'. 
§  1280.)  The  facts  establish  an  equitable  assignment  of  the 
fund  which  the  agent  could  not  defeat.  (3  Pom.  on  Eq.  Jur. 
§  1283 ;  Story's  Eq.  §§  1040, 1055 ;  BrSH  v.  TutOe,  81  N.  T. 
454;  Mvmjger  v.  Shannon^  61  id.  251.) 

John  JIT.  Bowers  for  respondents.  There  is  no  privity 
between  the  parties.  The  defendant  owed  the  bank  no  duty; 
the  bank  had  no  claim  on  him.  {A.  P.  Co,  v.  Grajlm,  114 
U.  S.  492;  Cohin  v.  EoXbrook,  2  K  T.  126 ;  2  Comst.  129  ; 
Copperwaite  v.  Sheffield,  3  N.  Y.  243 ;  F.  N.  Bank  v.  Whiir 
ma/a,  94  U.  S.  343 ;  Atty.-Gen.  v.  C  Z.  Ins.  Co,,  Yl  K  Y. 
325;  ^tna  Nat  Bk.  v.  Fourth  Nat,  Bk,,  46  id.  82-87; 
Raney  v.  Weed,  3  Sandf .  577 ;  Hall  v.  Lauderdale,  46  Jf .  Y. 
70 ;  CM  V.  Beckey,  6  Q.  B.  930 ;  Samngs  Bk,  v.  Ward,  120 
U.  S.  195 ;  Robertson  v.  Flemvng,  4  Macq.  H.  of  L.  Cas. 
167-209  ;  Winterbottojny,  Wright,  10  M.  &  W.  109  ;  HiUsY, 
SneU,  104  Mass.  173 ;  Ice  Co.  v.  Potter,  123  id.  28  ;  Fulton 
V.  Jones,  H.  &  M.  564 ;  Stephens  v.  Babcock,  3  B.  &  A.  354 ; 
Denny  v.  Mfg,  Co,,  5  Denio,  639 ;  Id.  115 ;  Mackersey  v. 
Ramsey,  9  CI.  &  Fin.  818 ;  In  re  N.  T,,  Z.  E.  <&  W,  R,  R. 
Co.,  98  K  Y.  447,  453.)  The  plaintiff  was  the  absolute  owner 
of  the  hemp.  {Moors  v.  Kidder,  106  N.  Y.  132 ;  Hale  v. 
Smith,  1  B.  &  P.  563 ;  First  Nat,  Bk,  of  Toledo  v.  Shaw, 
61  N.  Y.  283,  296 ;  F.  andM.  Nat.  Bk.  v.  Logan,  74  id.  568.) 
There  was  no  appropriation  of  this  hemp  for  the  fulfillment 
of  particular  purchases.  (Edw.  on  Bailm.  §365;  Bank  of 
Bochester  v.  Jones,  4  N.  Y.  497 ;  Mitchell  v.  Ede,  11  Ad.  & 
El.  888  ;  Winter  v.  Coit,  7  K  Y.  288 ;  M,  Bk.  of  Chicago  y. 
Wright,  48  id.  1.)  The  doctrine  that  a  consignor  who  attaches 
a  bill  of  lading  to  a  draft  drawn  by  him  thereby  indicates  an 
intention  to  appropriate  the  proceeds  of  the  sale  of  the  goods 
therein  mentioned  to  the  payment  of  the  draft  has  no  application 
SicKBLs— Vol.  LXIX.     50 
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here.  (Bank  of  Rochester  v.  Jonea^  4  N.  Y.  497 ;  Winter  v. 
Colt,  Y  id.  288  ;  First  Nat  Bk.  v.  EelXy.,  57  id.  37 ;  Cwyuga 
Bk.  V.  Daniels,  47  id.  631 ;  Field  v.  Mayor,  etc.,  6  id.  179; 
BriU  V.  Tutile,  81  id.  454;  E.  L.  Co.  v.  Marsh,  91  Pa.  96.) 

Vann,  J.  The  question  presented  for  decision  by  the 
written  agreement  of  the  parties,  as  well  as  by  their  pleadings, 
is  whether  the  defendant  had  the  right,  as  against  the 
plaintiff,  "  to  deliver  to  the  purchasers  of  said  hemp,  under 
the  contracts  aforesaid,  other  hemp  than  that  received  from 
Martin,  Dyce  &  Co.  or  Martin,  Turner  &  Co.  from  Manilla, 
to  wit,  hemp  not  received  by  the  said  ship  Polynesian,  but 
purchased  by  "  the  defendant  "  in  the  New  York  market  at 
some  time  after  tlie  said  bankruptcy  of  the  said  Martin, 
Turner  &  Co.,  and  after  the  1st  of  March,  1884;  or  whether, 
on  the  other  hand,  the  said  "  plaintijQE "  was  entitled  to  demand, 
as  against  the  defendant,  that  the  4,000  bales  of  hemp 
received  by  the  Polynesian  from  Manilla,  aforesaid,  should  be 
delivered  under  and  in  fulfillment  of  the  said  contracts  of  sale 
and  the  proceeds  thereof  applied  in  satisfaction  of  their  advances 
against  such  hemp  ? "  The  agreement  further  provided  that  in 
case  the  court  should  finally  decide  that  the  defendant  ^^  had  the 
right,  as  against  the  "  plaintiff,  ^^  to  substitute  such  other  hemp 
purchased  by  him  in  open  market  after  the  times  aforesaid  for 
the  hemp  received  from  Martin,  Dyce  &  Co.,  as  aforesaid^ 
judgment  shall  be  in  his  favor  for  the  amount  so  deposited 
with  the  trust  company,  and  in  case  the  court  shall  finally 
decide  that  he  had  not  such  right  of  substitution,  judgment 
shall  be  rendered  in  favor  of  the  "  defendant "  for  the  amount 
so  deposited.'' 

The  parties  by  thus  defining  the  question  and  prescribing 
the  remedy  have  confined  discussion  to  narrow  bounds. 
The  rights  of  third  persons,  however  apparent  or  important, 
are  expressly  excluded  from  consideration.  We  are  asked  to 
pass  upon  the  right  of  the  defendant,  simply  as  against  the 
plaintiff,  to  substitute  other  hemp  in  performance  of  the  con- 
tracts ;  and,  conversely,  upon  the  right  of  the  plaintiff,  simply 
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as  against  the  defeudant,  to  demand  that  its  hemp  only 
should  be  used  for  that  purpose.  The  agreement  of  the 
parties  to  thus  Kmit  judicial  inquiry  is  binding  upon  the  courts, 
as  it  is  not  unreasonable  nor  against  good  morals  or  public 
policy.  "Parties  by  their  stipulations  may  in  many  ways 
make  the  law  for  any  legal  proceeding  for  which  they  are 
parties,  which  not  only  binds  them,  but  which  the  courts  are 
bound  to  enforce."  {Matter  of  Petition  of  New  York^ 
L.  dk  W.  R.  R.  Co.,  98  N.  T.  447,  453.)  The  defendant 
admits  that  his  principals  are  entitled  to  the  benefit  of  the 
sum  which  he  seeks  to  recover  in  this  action,  but  he  claims 
the  right  to  apply  it  upon  their  indebtedness  to  him,  rather 
than  to  permit  it  to  be  applied  by  the  plaintijQE  upon  their 
indebtedness  to  it.  He  denies  that  the  plaintijff  had  any 
interest  in  the  contracts  made  by  him,  but  claims  that  he  had 
such  an  interest  in  them  as  would  have  enabled  him  to  enforce 
them  in  his  own  name,  and  to  account  for  the  profits  by  oflf- 
eetting  the  amount  thereof  against  the  sum  owing  him  by  his 
insolvent  principals.  The  claim  of  the  plaintiff  seems  to  be 
that  Martin,  Turner  &  Co.  had  so  appropriated  the  shipment 
of  hemp  to  the  contracts  for  the  sale  of  hemp  as  to  operate 
as  an  equitable  assignment  of  the  profits  or  of  the  fund  in 
controversy.  The  ultimate  question,  therefore,  is  what 
interest,  if  any,  had  the  plaintiff  in  said  contracts  at  the  time 
the  stipulation  was  made  ?  The  plaintiff  practically  owned 
the  hemp,  as  was  held  in  an  action  between  these  parties  in 
relation  to  a  cargo  of  sugar  shipped  and  received  at  about  the 
same  time  and  under  similiar  circumstances.  {Cooper  v.  Hong 
Kong  cmd  Sha/nghai  Banking  Corporation,  107  N.  Y.  282, 
289.)  But  if  not  the  unqualified  owner,  it  was  the  pledgee, 
in  actual  possession,  with  absolute  power  to  sell  the  hemp  "  at 
such  times  and  in  such  manner  "  as  it  saw  fit.  It  was  its  duty 
to  apply  the  proceeds,  less  expenses,  upon  the  five  drafts  and, 
it  was  its  privilege  to  apply  the  remainder,  if  any,  upon  any 
other  debt  owing  it  by  Martin,  Dyce  &  Co.  No  interest  in 
the  contracts  was  ever  assigned  to  it.  There  was  no  agree- 
ment in  relation  to  them  between  plaintiff  and  the  defendant 
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or  his  principals.  It  neither  acted  nor  contracted  on  the 
strength  thereof.  It  did  not  even  know  of  their  existence 
until  its  rights  were  as  complete  as  they  ever  became.  It 
accepted  the  hemp  without  notice  of  any  intended  application 
or  appropriation  by  Martin,  Dyce  &  Co.  Its  title,  therefore, 
was  free  from  the  effect  of  said  contracts,  and  it  had  the  right 
to  sell  when  and  to  whom  it  chose,  without  reference  thereto. 
It  is  true  that  Martin,  Dyce  &  Co.  intended,  when  they 
shipped  the  hemp,  to  use  it  to  fulfill  the  contracts  made  by 
the  defendant,  their  agent,  but  they  did  not  notify  thft  plaintiff 
of  their  intention,  nor  do  anything  to  carry  it  into  effect  from 
wliich  they  could  not  recede  at  pleasure. 

On  January  22, 1884,  they  requested  the  plaintiff  to  deliver 
the  bills  of  lading  to  him  in  exchange  for  his  trust  receipt. 
They  did  not,  however,  even  then  notify  the  plaintiff  of  said 
contracts,  or  of  their  intended  use  of  the  hemp,  or  of  their 
object  in  making  said  request.  It  was  a  naked  request  which 
they  could  cancel  or  withdraw  at  discretion,  and  with  which 
the  plaintiff  could  comply  or  not  as  it  saw  fit.  It  could  bind 
neither  party  unless  acted  upon  to  the  detriment  of  the  other. 
The  bills  of  lading,  with  a  copy  of  the  letter  containing  said 
request,  were  received  by  the  plaintiff's  agent  at  New  York 
on  February  third,  but  no  action  was  taken  by  him  until  March 
fifth,  when  he  wrote  to  the  defendant  asking  if  the  hemp  had 
been  sold.  He  made  no  offer  to  comply  with  said  request, 
but  simply  asked  for  information.  The  defendant  at  once 
replied,  stating  that  "the  hemp  ex  *  Polynesian'  is  sold  at 
something  like  4,000  pounds  over  its  present  value,  the  con- 
tracts being  made  in  my  name."  Still  no  offer  to  comply  with 
the  request  was  made.  March  tenth  defendant  wrote  the 
agent  of  the  plaintiff  rescinding  his  letter  of  the  fifth  instant, 
and  stating  that  his  relations  with  Martin,  Dyce  &  Co.,  who 
had  in  the  meantime  failed,  demanded  that  he  should  treat  the 
sales  of  hemp  made  in  his  name  as  for  his  own  account, 
March  eleventh  plaintiff's  agent  wrote  defendant  saying  that 
he  considered  that  the  sales  applied  "  to  the  4,000  bales  of 
hemp  per  Polynesian,"  but  making  no  tender  of  the  bills  of 
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lading  nor  any  offer  to  comply  with  said  request.  When  the 
hemp  arrived  on  the  eighteenth  of  March,  plaintiff's  agent 
asked  defendant  to  take  it  and  deliver  it  to  his  purchasers, 
but  he  declined,  stating  that  he  did  not  know  the  plaintiff  in 
the  matter.  This  is,  substantially,  all  that  was  done  by  the 
plaintiff  or  its  agent,  or  by  the  defendant  or  his  principals, 
between  the  date  of  said  request  and  March  nineteenth,  the 
date  of  the  agreement  which  created  the  fund  in  question. 
It  does  not  appear  that  the  plaintiff  relied  upon  the  request  in 
anyway,  or  that  it  did  or  omitted  to  do  anything  to  change  its 
position  in  consequence  thereof. 

We  do  not  think  that  the  plaintiff  acquired  any  additional 
right  by  contract,  estoppel  or  otherwise  after  it  discounted  the 
drafts  and  accepted  a  transfer  of  the  bills  of  lading  as  collat- 
eral. Assuming  that  the  contracts  for  the  sale  of  hemp, 
although  made  in  defendant's  name,  were  the  acts  and  property 
of  his  principals,  still  the  plaintiff  had  no  interest  in  them. 
It  had  entered  into  no  contract,  express  or  implied,  with  any- 
one in  relation  to  them.  The  contracts  could  not  be  enforced 
either  by  or  against  it  If  it  refused  to  let  its  hemp  be  used 
to  fulfill  them,  no  one  could  lawfully  complain,  for  they  were 
not  binding  upon  it,  and  it  was  under  no  obHgation  to  anyone 
on  account  thereof.  If  the  market-price  of  hemp  had  risen, 
the  plaintiff  could  have  sold  when  and  where  it  chose  in  defi- 
ance of  the  defendant,  his  principals  or  purchasers.*  No  part 
of  the  loss  could  have  fallen  upon  it.  How  can  it  claim  the 
benefits  of  a  contract  by  which  it  is  not  bound  ?  What  claim 
had  it  upon  the  defendant  ?  What  privity  was  there  between 
them  ?  What  right  has  it  to  the  profits  since  it  was  not  bound 
to  stand  the  losses  ?  If  it  could  not  enforce  the  contract  in  its 
own  name,  without  reference  to  the  defendant,  how  could  it 
enforce  them  through  him  ?  If  it  could  not  compel  the  pur- 
chasers to  accept,  how  could  it  compel  the  defendant  to  deliver  ? 
The  parties  do  not  ask  us  to  decide  whether  the  defendant 
had  the  absolute  right,  as  against  everyone,  to  substitute  hemp 
purchased  by  him  in  the  open  market,  but  simply  whether  he 
had  that  right  as  against  the  plaintiff.     As  we  have  already 
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seen,  the  plaintiflf  had  no  control  over  the  contracts,  so  that  the 
defendant  could  act  independently  and  in  disregard  of  its 
wishes  deliver  any  hemp  to  his  purchasers  that  would  satisfy 
them.  He  did  not  agree  with  them  to  deliver  the  hemp  on 
board  of  the  Polynesian,  or  any  specific  hemp,  but  simply  hemp 
shipped  during  October  and  November  from  Manilla,  The 
contracts  were  not  so  connected  with  the  hemp  of  the  plaintiff 
as  to  become  a  part  of  it,  at  its  election,  because  that  particular 
hemp  was  not  sold  by  the  defendant,  nor  attempted  so  to  be. 
If  the  contracts  had  been  for  hemp  to  arrive  by  the  Polynesian, 
a  different  question  would  have  been  presented.  The  pur- 
-chasers  dealt  exclusively  with  the  defendant  and  knew  no  one 
else  in  the  transaction.  If  he  tendered  them  any  hemp  shipped 
during  the  time  and  from  the  place  named  in  the  contract,  they 
were  bound  to  receive  it.  The  stipulation  admits  that  he  could 
have  bought  such  hemp,  and  if  he  had  done  so  the  plaintiff 
could  not  have  claimed  the  profits.  As  no  right  was 
created  by  the  stipulation,  except  as  to  the  remedy,  which  did 
not  exist  before,  it  cannot  now  claim  the  profits.  We  think 
that  the  defendant,  as  against  th^  plaintiff,  had  the  right  of 
substitution  as  defined  in  the  agreement  between  the  parties, 
and  that  the  plaintiff  is  not  entitled  to  the  fund  in  question. 
•We  do  not  pass  upon  the  rights  of  the  defendant  as  against  his 
principals  or  their  representatives.  Their  rights  are  not 
affected  l^  this  decision,  as  the  judgment  appealed  from 
expressly  declares  that  it ''  is  without  prejudice  to  any  superior 
right  of  a  creditor  or  assignee  of  Martin,  Turner  &  Co. 
or  Martin,  Dyce  &  Company,  if  any  such  exist."  We  have 
examined  the  authorities  cited  upon  either  side,  but  while  some 
of  them  throw  light  upon  the  subject  none  of  them  impress  us 
as  analogous. 

As  the  agreement  provided  that  the  defendant  should  deduct 
his  commissions,  he  had  the  right  to  do  so.  The  learned 
referee  found  that  the  sum  retained  for  this  purpose  was  fairly 
earned.  He  reserved  from  the  gross  proceeds  on  this  account 
no  more  than- the  plaintiff  agreed  that  he  might.  What  sub- 
sequently transpired  between  the  defendant  and  his  principals. 


1889.]  New  ALL  v.  Bartlett  et  al.  399 

Statement  of  case. 

or  their  assignees  upon  the  subject,  is  of  no  concern  to  the 
plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


James  H.  Newall,  Respondent,  v.  Edwabd  B.  Bartlett 
et  al.,  Appellants. 

The  occupant  or  lessee  of  a  dock  or  pier,  to  which  vessels  are  allowed  or 
invited  to  make  fast  for  the  purpose  of  discharging  or  receiving  passen- 
gers or  freight,  is  bound  to  keep  and  maintain  the  same  in  a  reasonably 
safe  condition  and  free  from  defects  to  those  engaged  or  employed  in 
carrying  on  such  business. 
In  an  action  to  recover  damages  for  injuries  received  through  the  alleged 
negligence  of  defendants,   it  appeared  that  they  were  copartners  in 
business  as  warehousemen,  and  as  such  occupied  a  pier.    By  their  con- 
sent a  steamer  was  made  fast  to  their  pier,  landed  its  passengers  and  dis- 
charged cargo;  that  plaintiff  in  the  performance  of  his  duty  as  an  employe 
of  the  owners  of  the  steamer,  was  assisting  in  carrying  baggage  from  the 
vessel  on  to  the  pier  and  within  the  inclosure  where  the  baggage  of  the 
passengers  was  being  deposited,  when  one  of  the  doors  to  an  opening 
in  the  enclosure  of  the  pier  fell  over  and  struck  him,   inflicting  the 
injuries  complained  of.    The  doors  ran  upon  wheels  overhead,  which, 
at  times,  were  thrown  off  the  rail  on  which  the  wheels  ran.    Plaintiff 
gave  evidence  tending  to   show  tliat    defendants  had    notice  of  the 
dangerous    character   of  these    doors    and    that  some   of   them    had 
fallen    before.     Held,   that    whether    the   doors    were    properly   con- 
structed to  secure  safety  and  whether  the  principle  on  which  they 
were  constructed  was  reasonably  safe,  and  if  so,  whether  they  were 
operated  with  reasonable  guards  to  secure  safety,  and  also  whether  the 
machinery  had  become  out  of  order  and  unsafe,   were  questions  of 
fact  for  the  jury;  also,  that  it  was  proper  to  show  not  only  what  was 
said  to  a  deceased  member  of  the  defendants'  firm,  but  what  he  said  in 
Illation  to  the  falling  of  the  door  or  any  of  them  at  any  time  before  the 
accident,  and  while  the  doors  and  the  manner  of  operating  them  remained 
the  same. 
In  order  to  raise  any  question  upon  the  ruling  of  the  trial  court,  as  to 
requests  to  charge,  for  review  in  this  court  the  exception  must  be  specific 
and  point  out  the  particular  request  to  which  it  is  intended  to  apply. 

(Argued  April  17,  1889;  decided  June  4,  1889.^ 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  10,  1886,  which  affirmed  a  judgment  Iq  favor  of  plaintiff, 
entered  upon  a  verdict,  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

William  W.  Goodrich  for  appellants.  The  immediate 
proximate  cause  of  the  falling  of  the  gate  was  the  falling  of 
a  skid  with  force  against  the  gate  thus  causing  the  gate  to  fall 
The  falling  of  the  skid  was  caused  by  persons  in  the  employ 
of  the  steamship,  fellow  servants  of  the  plaintiff,  and,  there- 
fore, for  any  injury  resulting  therefrom  the  plaintiff  cannot 
recover  in  this  action.  (Beach  on  Cont.  Neg.  32,  §  10 ;  Cooley 
on  Torts,  §  69 ;  Fairbanks  v.  Kerr,  10  Am.  Eep.  664.)  Even 
if  the  gate  was  improperly  constructed,  the  defendants  are  not 
liable  for  its  falling,  as  the  improper  construction  was  not  the 
immediate  cause  of  the  accident.  {King  v.  City  of  Troy,  21 
Week.  Dig.  558.)  All  the  cases  which  have  held  a  defendant 
liable  for  remote  causes  of  negligence  have  been  cases  where 
the  defendant's  act  was  voluntary  or  intentional.  {Ryan  v. 
iT.  T.  G.  R.  R.  Go.,  35  K  Y.  215.)  So  far  as  the  defendants 
are  concerned^  the  plaintiff  was  a  bare  licensee  and  was  subject 
to  all  the  risks,  there  being  no  obligation  on  the  part  of  the 
defendants  to  take  due  and  reasonable  care  of  him.  {Batchdor 
V.  Forteacue  [Q.  B.  Div.],  49  L.  T.  Eep.  [N,  S.]  442 ;  Inder- 
man  v.  Damvs,  14  id.  484 ;  Ivay  v.  Hodges,  9  Q.  B.  Div.  80.) 
An  owner  of  real  property  is  not  liable  for  injuries  resulting 
from  negligence  on  the  part  of  a  contractor  or  his  employe 
engaged  in  performing  a  lawful  contract  for  specific  work  on 
the  premises.  {King  v.  N.  Y.  G.  <&  E.  R.  R.  R,  Go.,  66 
K  Y.  181.) 

NeUon  Smith  for  respondent.  The  proprietors  of  a  pier 
are  liable  for  damages  arising  from  defects  in  it,  or  its  appur- 
tenances, to  a  person  lawfully  using  the  same  in  the  course  of 
business  and  who,  in  the  exercise  of  due  care,  receives  an 
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injury  from  such  defects,  {Swords  v.  Edgaa^y  59  N.  Y.  28 ; 
We^iddL  V.  Boaster,  78  Mass.  [12  Gray],  494,  496 ;  Barler  v. 
Abendroth,  102  N.  Y.  406.)  A  person  hired  and  acting  as  a 
laborer  in  the  usual  and  accustomed  business  transacted  upon 
a  pier  is  there  by  right  and  for  a  lawful  purpose,  apd  has  an 
action  against  the  proprietor  for  an  injury  resulting  from  a 
neglect  of  duty  to  keep  the  pier  and  its  appurtenances  in  a 
safe  condition.  {Swords  v.  Edgar  {supra);  Wendell  v. 
Baxter  {svpra);  Coughtry  v.  Globe  Woolen^  Co.,  56  N.  Y. 
124.)  Notice  to  one  of  several  partners  is  notice  to  the  firm 
as  completely  as  if  every  member  had  been  notified.  (1  Green, 
on  Ev.  172, 174.)  It  is  competent  to  show  notice  to  or  knowl- 
edge by  the  master  of  .  any  infirmity  in  his  machinery. 
{Delaney  v.  HUton,  18  J.  &  S.  345  ;  Chapma/n,  v.  Erie  Rail- 
way Co.y  55  N.  Y.  584.)  The  instructions  of  the  master  to  his 
servant  who  is  left  in  charge,  as  to  the  particular  way  he  must 
transact  the  business,  do  not  screen  the  master  from  liability 
to  third  persons  for  the  negligent  acts  of  the  servant  in  disre- 
gard of  the  instructions.     {Garretzen  v.  Duenckd,  50  Mo.  104.) 

PoTTEB,  J.  The  action  was  brought  to  recover  damages  for 
the  injuries  which  the  plaintiff  alleged  he  had  received  to  his 
person  through  the  negligence  of  the  defendants  by  the  falling 
of  a  gate  or  door  upon  the  pier  or  wharf  in  the  possession  and 
nnder  the  control  of  the  defendants. 

The  first  three  sections  of  the  complaint  were  admitted  by 
the  answer,  and  the  facts  thus  admitted  were  substantially 
these:  That  from  the  first  day -of  May,  down  to  the  time 
plaintiff  was  hurt,  which  was  September  29,  1882,  the  above 
named  defendants  and  John  K.  Bartlett,  who  died  after  the 
action  was  commenced,  were  copartners  in  business  under  the 
firm  name  of  E.  B.  Bartlett  &  Co.,  and  were  warehousemen. 
They  were  in  possession  of  the  premises  known  as  "  Eoberts' 
Stores,"  consisting  of  six  stores,  and  the  pier  or  wharf  con- 
nected with  them  on  the  east  side  of  East  river,  between 
Pulton  and  Wall  streets  in  the  city  of  Brooklyn.  The  pier  or 
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wharf  was  about  sixty-five  feet  wide  and  extended  into  East 
river  about  three  hundred  and  fifty  feet.  It  was  enclosed  on 
the  northerly  and  southerly  side  and  westerly  end  and  roofed, 
and  had  doors  or  gates  about  eleven  f eei  high  and  ten  feet  wide, 
forming  openings  into  or  tlirough  the  south  side  of  the  structure 
or  building.  That  by  the  consent  of  the  defendants'  firm, 
including  John  K.  Bartlett,  deceased,  as  a  partner,  the  steam- 
ship Valencia,  upon  her  arrival  from  Venezuela  on  September 
29,  1882,  came  ^d  made  fast  to  defendants'  pier  and  landed 
passengers  and  discharged  her  cargo ;  that  such  landing  was 
pursuant  to  an  understanding  between  defendants'  said  firm 
and  the  owners  of  said  steamship  or  of  her  cargo,  or  some 
part  of  it. 

It  was  proved,  in  addition  to  the  facts  admitted,  that  the 
plaintifE,  on  the  29th  of  September,  1882,  was  employed  by 
the  master  and  owners  of  the  steamship  Valencia,  and  was 
on  board  of  said  ship  when  she  arrived  and  made  fast  to  tliis 
dock  as  aforesaid.  It  was  made  fast  to  the  south  side  of 
this  dock,  and  the  plaintiff,  in  the  performance  of  his  duty  as 
an  employe  on  board  of  said  ship,  was  assisting  in  carrying 
a  small  trunk  of  baggage  from  the  vessel  on  to  this  pier  and 
within  the  inclosure  where  the  baggage  of  the  passengers  was 
being  deposited ;  that  he  went  through  one  of  the  open  door- 
ways with  this  trunk  upon  his  shoulder,  and  when  he  had 
reached  the  inside  of  the  structure  through  one  of  the  door- 
ways, and  in  setting  down  the  trunk,  one  of  the  doors  to  these 
openings  on  the  south  side  of  the  pier  fell  over  and  struck  him  on 
his  back  and  side  and,  it  is  alleged,  injured  him  very  seriously. 
The  plaintiff  also  made  proof  tending  to  show  that  defendant 
had  notice  of  the  dangerous  character  of  these  doors ;  that 
they  had  fallen,  some  of  them,  before,  and  one  employe  of 
defendant  engaged  upon  the  wharf  said  to  John  K.  Bartlett, 
one  of  the  partners^  since  deceased,  that  unless  these  fastenings 
were  repaired  somebody  would  get  killed.  The  plaintiff  gave 
proof  tending  to  show  the  extent  and  character  of  his  injuries, 
and  the  jury  rendered  a  verdict  in  his  favor  for  $2,000 
damages. 
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The  defendant  gave  evidence  tending  to  show  that  these 
doors  or  gates  were  suspended  by  a  cross-piece  at  the  top  of 
the  opening,  on  which  were  laid  a  rod  of  iron  as  a  rail,  and  upon 
which  were  wheels  with  curved  rims  made  fast  to  the  top  of 
the  door,  and  by  this  means  the  doors  were  closed  or  slid  back 
and  thus  made  openings  in  the  side  of  the  building.    The 
defendant  also  gave  evidence  tending  to  show  that  the  defend- 
ants' own  men  and  employes  did  not  open  the  doors  upon  this 
occasion,  but  that  some  were  opened  by  the  employes  on  the 
steamer  or  by  the  stevedore  or  some  of  his  men  in  the  employ- 
ment of  the  steamer ;  that  the  door  was  thrown  off  the  rod  or 
rail  on  which  it  wai^  moved  or  slid  in  opening  or  closing  by 
means  of  a  skid  laid  from  the  vessel  into  the  building  through 
one  of  these  openings  ;  that  in  doing  so  with  the  door  partially 
open,  the  skid  being  slid  down  on  its  edge,  when  it  was  turned 
flat-ways,  struck  the  edge  of  the  door,  which  was  not  fully 
open,  and  thus  knocked  the  door  off  from  its  fastenings  and 
precipitated  it  upon  the  plaintiff,  who  was,  as  befofe  stated, 
depositing  baggage  which  he  had  brought  from  the  vessel  into 
the  pier  or  building.     There  is  some  evidence  tending  to  show 
that,  previous  to  sliding  down  and  placing  of  the  skid,  there 
had  been,  from  the  same  gangway  from  which  the  skid  was 
pushed  out,  a  gang-plank  from  some  other  gangway  from  the 
vessel  on  to  the  pier,  apd  plaintiff  had  proceeded  down  the 
gang-plank,  one  or  the  other,  and  had  gone  through  these 
openings  and  was  depositing  the  trunk  when  the  skid  was 
placed,  and,  according  to  the  contention  of  the  defendants, 
strnck  the  door  and  dislocated  or  threw  the  door  down  and 
upon  plaintiff. 

It  would  thus  seem  that  the  plaintiff  was  inside  of  the 
building  and  depositing  the  trunk  before  the  skid  came  in  con- 
tact with  the  door  and  threw  it  off  its  fastenings.  It  is 
elementary  law  that  the  occupant  or  lessee  of  a  dock  or  pier 
to  i^hich  vessels  are  allowed  or  invited  to  make  fast  and  to 
discharge  or  receive  passengers  or  freight  is  bound  to  keep 
and  maintain  the  same  in  a  reasonably  safe  condition  and  free 
from  defects  dangerous  to  those  engaged  in  or  employed  in 
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carrying  on  such  business.  {Leary  v.  Woodruffs  4  Hun,  99 ; 
affirmed,  76  N.  Y.  61 Y ;  Swords  v.  Edga/r,  59  id.  28 ;  WendeU 
V.  Baxter,  78  Mass.  494-496 ;  Barber  v.  Ahmdroth,  102  N.  Y. 
406 ;  Coughtry  v.  Globe  Woolen  Co.,  56  id.  124.)  The  plaintiff 
was  in  the  employment  of  the  vessel  which  had  just  made  fast  to 
defendants'  pier,  and  was  about  to  discharge  her  cargo  and 
passengers  with  their  baggage  upon  defendants'  pier  and  with 
defendants'  consent.  The  defendants  were  engaged  in  a  q%ui9i 
pubKc  employment,  but,  whether  public  or  private,  the  defend- 
ants were  bound  to  have  their  pier  and  its  machinery  to  be  used 
in  the  discharge  of  freight  and  passengers  in  a  reasonably  safe 
condition,  so  as  to  enable  the  plaintiff  and  a^  others  legitimately 
engaged  in  the  business  to  discharge  their  cargo  and  passengers. 
Whether  the  doors  or  gates  were  properly  constructed  to  secure 
safety,  whether  the  principle  on  which  they  were  constructed 
was  reasonably  safe,  or,  if  so,  whether  the  principle  was 
operated  with  reasonable  guards  to  secure  safety,  or  whether 
the  machinery  had  got  out  of  order  and  become  unsafe, 
was  a  question  of  fact  for  the  jury  to  determine.  Various 
kinds  of  evidence  were  introduced,  such  as  the  carpenters  who 
constructed  the  gates  and  rollers  and  other  fixtures  used  in  the 
the  operation  of  the  gates,  the  practical  operation  of  the  same 
kind  or  similar  apparatus  in  moving  the  gates  upon  other  piers 
used  in  the  same  kind  of  business.  There  was  evidence  of 
the  falling  of  these  gates  upon  former  occasions,  and  also  evi- 
dence that  this  was  the  first  that  this  gate  or  any  gate  upon 
this  pier  had  fallen,  and  other  evidence  that  the  defendants 
were  guilty  of  negligence.  Such  finding  is  conclusive  in  this 
case. 

The  plaintiff  was  called  upon  to  show  the  defendants  had 
knowledge  that  the  doors  or  the  machinery  and  fixtures  were 
defective  and  unsafe.  The  method  of  showing  that  fact  in 
this  case  was  to  show  that  John  K.  Bartlett,  one  of  the  partners, 
in  carrying  on  this  wharfage  business  (and  one  of  the  defend- 
ants in  this  action,  but  who  died  before  its  trial)  knew  of  the 
gates  falling  by  seeing  the  gate  off  its  support  and  by  being 
told  of  the  fact  by  the  witness  Cavanaugh.     I  see  no  objection 
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to  such  testimony.  It  was  proper  to  show  not  only  what  was 
said  to  John  K.  Bartlett,  or  what  he  said  to  any  person  in  rela- 
tion to  the  falling  of  the  gate  or  any  of  them  at  any  time 
before  the  accident,  and  while  the  gates  and  the  manner  of 
operating  them  remained  the  same.  {Chapman  v.  Erie  R. 
Co.,  55  N.  Y.  579.) 

At  the  close  of  the  evidence  the  defendants'  cx)unsel  pre- 
sented to  the  court  eight  requests  to  charge  the  jury.  With- 
out making  any  ruling  upon  these  requests  the  court  proceeded 
to  deliver  his  charge.  At  its  close  the  defendants'  counsel 
requested  the  court  to  charge  upon  two  additional  requests, 
which  the  court  charged.  The  counsel  then  excepted  to  one 
instruction  embodied  in  the  charge  as  delivered.  The  case 
then  shows  that  "  the  aowri  refuses  to  charge  defendants' 
requests  except  as  already  charged,  and  defendants'  counsel 
takes  an  exception  to  the  refusal  to  charge  as  to  each  and  every 
one  of  said  requests."  It  does  not  appear  which  of  the  requests 
had  been  charged,  and,  consequently,  we  are  not  advised  as  to 
which  of  the  requests  the  exceptions  apply. 

To  raise  any  question  upon  the  ruling  of  the  trial  court  for 
review  in  this  court  the  exception  must  be  specific,  and  point 
out  the  particular  request  to  which  it  is  intended  to  apply. 
{Smedis  v.  Brooklyn,  etc.,  R.  R.  Co.,  88  N.  Y.  14.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John  W.  Dickerson,  Appellant,  v.  Mary  E.  Eogers, 
Respondent. 

In  an  action  to  recover  for  a  quantity  of  meat  alleged  to  have  been  sold 
between  April,  1878,  and  April,  1880,  to  defendant,  a  married  woman, 
the  owner  of  a  hotel,  which  it  was  alleged  she  carried  on  on  her  sole  and 
fiepMirate  account,  it  did  not  appear  that  she  ever  personally  contracted 
with  plaintiff  for  the  meat,  or  in  any  manner  induced  him  to  deliver  it 
or  ever  promised  to  pay  for  it;  on  the  contrary,  it  appeared  that  plaintiff's 
negotiations  were  with  defendant's  husband,  who  did  not  pretend  to  be 
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acting  as  agent,  but  held  himself  out  to  the  public  as  the  proprietor  of 
the  business.    It  was  proved  that  defendant  owned  the  property,  which 
fact  plaintiff  knew;  that  she  resided  there  with  her  husband  and  four 
children,  and  did  such  work  about  the  hotel  as  is  customary  for  the  wife 
of  a  hotel  proprietor,  and  that  she  did  not  lease  the  hotel  to  her  husband; 
also,  that  the  business  cards  of  the  house  were  signed  by  the  husband  as 
proprietor,  and  he  assigned  the  guests  their  rooms,  purchased  all  supplies, 
employed  the  servants,  received  the  money  due  from  guests  and  disbursed 
it  as  he  saw  fit.    There  was  no  evidence  that  defendant  ever  attempted 
to  interfere  with  or  control  her  husband's  management  of  the  hotel,  or 
ever  authorized  him  to  act  for  her,  or  that  she  pretended  at  any  time  to 
be  carrjE^ng  on  a  separate  business,  or  that  any  credit  was  ever  obtained 
by  her  husband  in  her  name  or  ostensibly  on  her  account.    Held,  that 
plaintiff  was  not  entitled  to  recover;  that  to  maintain  the  action  it  was 
necessary  for  plaintiff  to  show  that  defendant  was  carrying  on  the  busi- 
ness on  her  own  account  and  for  her  own  benefit,  and  that  her  husband 
acted  simply  as  her  agent. 
H  »eems  that,  prior  to  the  passage  of  the  enabling  act  of  1884  (Chap.  880, 
Laws  of  1884),  a  married  woman  could  only  contract  in  cases  where 
authority  was  expressly  conferred  by  statute.    She  could  bind  herself : 
First.  Where  the  obligation  was  created  in  or  about  carrying  on  her 
trade  or  business.    JSeeand.  Where  the  contract  related  to  or  was  made 
for  the  benefit  of  her  separate  estate.     Third.  Where  the  intention  to 
charge  her  separate  estate  was  expressed  in  the  instrument  or  contract  by 
which  the  liability  was  created.    JBburth.  Where  the  debt  was  created 
for  property  purchased  by  her.    The  contract  could  be  express  or  implied 
and  made  personally  or  by  agent,  and  she  could  authorize  her  husband 
to  act  as  such  agent,  and  upon  contracts  thus  made  and  debts  thus 
created  her  separate  estate  would  be  chargeable. 

(Argued  April  18,  1889;  decided  June  4,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Sapreme 
Comt  in  the  second  judicial  department,  made  February  9, 
1886,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee  and  granted  a  new  trial. 

This  action  was  brought  against  defendant,  a  married 
woman,  to  recover  a  balance  claimed  to  be  due  for  meat  alleged 
to  have  been  sold  to  her. 

The  facts  are  sufficiently  stated  in  the  opinion. 

E.  Countryman  for  appellant.  If  the  defendant  was  carry- 
ing on  the  business  at  the  hotel  or  boarding-house  ^^  on  her  sole 
and  separate  account,"  she  was  liable  for  the  meat  fumiahed 
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by  the  plaintiff.  (Laws  of  1860,  chap.  90,  §§  2,  3.)  If  there 
was  no  conventional  relation  between  the  defendant  and  his 
wife,  which  would  give  him  the  right  to  hold  possession,  then 
his  mere  marital  relations  would  not  be  sufficient  to  make  him 
the  actual  occupant.  {Porter  v.  McGrath^  9  J.  &  S.  85, 101 ; 
Rowe  V.  Smithy  45  N.  Y.  230,  232  ;  Gage  v.  Dauchy,  34  id. 
293.)  The  wife  is  liable  for  the  acts  of  her  husband  as  agent 
in  her  business  as  well  of  any  other  person  authorized  to  repre- 
sent her.  {.Nod  v.  Kinney^  106  K  Y.  74,  78;  Abbeys. 
Deyo,  44  id.  343,  344 ;  Knapp  v.  Smith,  27  id.  277 ;  Buck- 
ley V.  Wellsy  33  id.  518 ;  Smith  v.  Kennedy,  13  Hun,  9 ; 
Bodine  v.  KeUer,  53  N.  Y.  93.) 

Richard  L,  Sweezy  for  respondent.  A  married  woman 
cannot  (or  could  not,  prior  to  the  act  of  1884,  passed  subse- 
quent to  the  commencement  of  this  action)  bind  herself  by 
contract,  unless,  first,  the  obligation  was  created  by  her  in  or 
about  carrying  on  her  separate  trade  or  business ;  or,  second, 
the  contract  was  made  by  her  for  the  benefit  of  her  separate 
estate ;  or,  third,  the  intention  to  charge  the  separate  estate  is 
expressed  in  the  contract  by  which  the  liability  is  created ;  or, 
fourth,  the  debt  is  created  for  property  purchased  by  her. 
{Bertles  v.  Nuncm,  92  N.  Y.  152 ;  Saratoga  County  Bk.  v. 
Pruin,  90  id.  250 ;  Li/nderman  v.  Farquharaon,  101  id.  434 ; 
Coleman  v.  Burr,  93  id.  17.)  Plaintiff  swears  to  no  dealings 
or  conversations  with  defendant  personally  which  can  be  con- 
strued, as  against  a  married  woman,  as  evidence  of  an  inten- 
tion to  charge  her  separate  estate.  A  ratification,  to  be  effec- 
tual, must  be  of  an  act  performed  ostensibly  on  behalf  of  the 
principal.  {Trams  v.  Scriha,  12  Hun,  391.)  It  is  not  suffi- 
cient to  show  that  defendant  incidentally  received  some  benefit 
from  the  business.  {Sanford  v.  PoUock,  105  K  Y.  450.)  In 
order  to  recover  plaintiff  must  prove  that  he  was  a  mere  agent, 
and  was  acting  on  her  behalf  and  by  her  authority.  {Tra/oia 
V.  Scriba,  12  Hun,  391 ;  Jones  v.  Walker,  63  K  Y.  612 ; 
JTctsh  V.  MitcheU,  71  id.  199 ;  Sanford  v.  PoOock,  105  id. 
450.)    A  husband  and  wife  cannot  enter  into  a  partnership 


1 


40c5  DiCKEBsox  t?.  Ro(^EBs.  [June, 


Opinion  of  the  Court,  per  Parker,  J. 

with  each  other.     {Fairlee  v.  BloomingdaU^  14  Abb.  K  C. 
341 ;  Noel  v.  Kinney,  15  id.  403.) 

Parker,  J.  The  referee  before  whom  the  case  under  con- 
sideration was  tried,  found,  in  substance,  as  matters  of  fact, 
that  the  defendant  was  a  married  woman ;  that  between  April, 
1878,  and  April,  1880,  she  was  the  owner  of  a  valuable  hotel 
property,  which  she  carried  on  on  her  sole  and  separate  account, 
and  that  between  those  dates  the  plaintiff  sold  and  delivered 
to  her  a  large  quantity  of  meat,  on  account  of  which  there 
remained  unpaid  the  sum  of  $1,486.87,  besides  interest.  The 
referee  thereupon  directed  judgment  in  favor  of  the  plaintiff 
for  such  balance  and  interest. 

The  judgment  entered  upon  such  report  was  reversed  by 
the  General  Term,  and  the  plaintiff  appealed  to  this  court, 
stipulating  in  his  notice  of  appeal  that  if  the  order  appealed  from 
be  affirmed,  judgment  absolute  shall  be  rendered  against  hinu 

As  it  appears  in.  the  body  of  the  order  appealed  from  that  the 
reversal  was  had  both  upon  question  of  fact  and  law  the  determ- 
ination of  the  General  Term  must  be  reviewed  upon  the  questions 
of  fact  as  well  as  the  questions  of  law.  At  conmion  law  a 
married  woman  did  not  have  the  authority  to  make  contracts. 
Many  of  her  disabilities  in  that  regard  have  been  removed  from 
time  to  time  by  statutory  enactment.  Still,  prior  to  the  passage 
of  the  enabling  act  of  1884  (Chap  381,  Laws  1884),  which  was 
subsequent  to  the  commencement  of  this  action,  the  wife's 
ability  to  make  contracts  was  limited  so  she  could  only  contract 
in  cases  where  authority  had  been  expressly  conferred  by  stat- 
ute. She  could  bind  herself  by  contract,  where,  firsts  the 
obligation  was  created  by  her  in  or  about  carrying  on  her 
trade  or  business;  or,  second^  the  contract  related  to  or 
was  made  for  the  benefit  of  her  separate  estate;  or,  {kiri^ 
intention  to  charge  her  separate  estate  was  expressed  in  the 
instrument  or  contract  by  which  the  liability  was  created ;  or, 
fourth,  the  debt  was  created  for  property  purchased  by  her. 
{Saratoga  County  Bank  v.  Pruyn,  90  N.  T.  250.)  Within 
such  limits  she  was  permitted  to  contract  as  if  she  were  a  fetM 
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sole.  The  contract  could  be  express  or  implied  and  made  per- 
sonally or  by  agent.  She  could  authorize  her  husband,  as  well 
as  any  other  person,  to  act  as  such  agent.  Upon  contracts 
thus  made,  and  for  debts  thus  created,  her  separate  estate  is 
chargeable  by  law. 

The  question,  therefore,  is  whether  the  evidence  before  us 
establishes  a  liability  on  the  part  of  the  defendant  to  the 
plaintiff  within  the  limits  of  responsibility  on  the  part  of  a 
married  woman. 

The  defendant  did  not  personally  contjact  with  the  plaint- 
iff for  the  meat  for  the  value  of  which  he  seeks  to  charge  her 
in  this  action.  It  is  not  pretended  that  she  ever  promised  to 
pay  the  plaintiff  therefor,  either  orally  or  in  writing.  She 
did  not  in  any  manner  attempt  to  induce  the  plaintiff  to  fur- 
nish meat.  On  the  contrary,  it  appears  from  the  plaintiff's 
testimony  that  he  went  to  defendant's  husband  and  solicited 
his  custom.  Upon  that  subject  he  testified  as  follows :  "  I  had 
a  conversation  with  Mr.  Kogers  at  the  house ;  I  told  him  I 
would  like  to  sell  him  some  meat ;  he  said  he  was  buying  of 
th^  butcher  there,  and  to  come  in  again,  so  I  came  in  the  next 
day  or  two ;  I  sold  him  some  meat  and  that  was  the  first 
charge  put  on  the  book ;  *  *  *  the  Amityville  butcher 
supplied  him  mostly  at  that  time ;  that  was  in  the  spring ;  in 
about  a  month  or  six  weeks  I  began  to  supply  him  with 
most  of  his  meats ;  *  *  *  I  dont  recollect  any  particular 
conversation  further ;  he  would  say  what  meat  he  wanted  and  I 
would  deliver  it ;  I  pursued  the  same  course  of  business  the 
following  year  of  1879 ;  *  *  *  I  received  payment  from 
Mr.  Rogers  from  time  to  time  as  stated  on  the  bill." 

It  was  with  Mr.  Rogers,  therefore,  that  the  negotiations 
were  had,  and  from  him  the  payments  on  account  were 
received.  Plaintiff  knew  that  defendant  owned  the  hotel 
building  and  premises,  and  with  that  knowledge  he  dealt  with 
Mr.  R<^rs,  who  did  not  pretend  to  be  acting  as  agent,  but,  on 
the  contrary,  held  himself  out  to  the  public  as  the  proprietor 
of  the  business. 

SiOKELs— Vol.  LXIX.    52 


1 


410  DicKEBsoN  V.  Rogers.  [June, 

Opinion  of  the  Court,  per  Parkek,  J. 

The  plaintiff  having  contracted  with  Mr.  Rogers  as  prin- 
cipal, could  only  recover  in  this  action  by  showing  that  Rogers 
was  actually  an  agent  for  an  undisclosed  principal,  to  wit,  this 
defendant ;  that  she  was,  in  fact,  engaged  in  carrying  on  the 
hotel  business  on  her  own  account  and  for  her  own  benefit. 

Upon  the  plaintiff  rested  the  burden  of  afltenatively  estab- 
lishing such  fact.  This,  we  think,  he  failed  to  do.  It  was 
proven  that  she  owned  the  property ;  resided  there  with  her 
husband  and  four  children  ;  did  such  work  about  the  hotel  as 
is  customary  for  the  wife  of  a  hotel  proprietor,  and  that  she 
did  not  lease  the  hotel  to  her  husband.  On  the  other  hand, 
it  appears  that  the  husband  held  hipiself  out  to  the  public  as 
the  proprietor  in  various  ways.  The  business  cards  of  the 
house  were  signed  "J.  M.  Rogers,  Prop."  He  assigned 
the  guests  their  rooms,  purchased  all  supplies,  employed  the 
servants,  received  the  money  due  from  guests  and  disbursed 
it  as  he  saw  fit. 

There  is  no  evidence  that  the  defendant  ever  attempted  to 
interfere  with  or  control  her  husband's  management  of  the 
hotel ;  that  she  ever  authorized  him  to  act  for  her,  or  that  she 
pretended,  at  any  time,  to  be  carrying  on  a  separate  business, 
or  that  any  credit  was  ever  obtained  by  her  husband  in  her 
name,  or  ostensibly  on  her  account. 

A  careful  consideration  of  the  evidence,  to  which  we  have 
but  briefly  alluded,  seems  to  us  to  lead  irresistibly  to  the  con- 
clusion that  this  def  ei\dant  did  not  undertake  to  carry  on  a 
separate  business,  but,  on  the  contrary,  gave  to  her  husband, 
as  she  lawfully  might,  the  use  of  her  property  and  her  service 
in  the  conduct  of  a  business  in  his  own  name. 

The  order  appealed  from  should  be  affirmed,  and  the 
defendant  have  judgment  absolute  dismissing  the  complaint. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Charles  B.  Gttmb,  Respondent,  v.  The  Twenty-third  Street     //^  ^ 
Railway  Company,  Appellant.  ^^ 

In  an  action  to  recover  damages  for  personal  injuries  to  plaintiff,  and  also 
for  injuries  to  his  wagon,  the  complaint  alleged  that  he  was  "put  to 
expense  in  repairing  the  same  and  endeavoring  to  be  healed  of  his  own 
hurts,  and  prevented  from  going  on  with  his  business.  "^  There  was  no 
allegation  that  he  expended  money  in  hiring  others  to  work  in  his  place. 
Plaintiff  was  permitted  to  testify,  under  objection,  that  the  evidence  was 
not  within  the  issue;  that  while  suffering  from  his  injury  he  employed 
two  men  to  work  in  his  place  and  paid  them  $185.    Held,  error. 

Where  a  plaintiff  alleges  in  his  complaint  that  his  person  has  been  injured 
by  the  negligence  of  defendant,  and  proves  the  negligence  and  injury,  the 
law  implies  damages,  and  he  may  recover  such  as  necessarily  and  imme- 
diately flow  from  the  injury,  under  a  general  allegation  that  damages 
were  sustained;  but  if  he  seeks  to  recover  damages  for  consequences 
which  do  not  necessarily  and  immediately  flow  from  the  injury,  he  must 
allege  the  special  damages  he  seeks  to  recover. 

Plaintiff  was  permitted  to  testify,  under  objection  and  exception,  as  to  the 
amount  paid  for  repairs  to  his  property,  without  showing  that  the  repairs 
were  proper  or  worth  the  sum  paid.    Held,  error. 

Plaintiff  was  permitted  to  show  how  much  his  physician  charged  without 
giving  evidence  of  payment,  or  any  evidence  of  the  value  of  the  services. 
Bdd,  error. 

Gumb  V.  T,  T.  S,  B,  Co,  (21  J.  &  8.  466)  reversed. 

(Argued  April  19, 1869;  decided  June  4, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
CJonrt  of  the  city  of  New  York,  entered  upon  an  order  made 
Jnly  2, 1886,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict,  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Ledie  W.  UttsseU  and  Wdton  Percy  for  appellant.  The 
court  erred  in  refusing  to  charge  that  it  was  the  plaintifPs  duty 
to  take  care  not  to  impede  or  interfere  with  the  car,  and,  inas- 
mnch  as  the  defendant's  cars  are  for  public  use,  their  right  to 
run  upon  the  street  at  the  particular  time  and  place  they  are 
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about  to  pass  is  paramount  to  that  of  ordinary  vehidos. 
{Began  v.  K  R.  R.  Co.,  15  K  Y.  380,  882 ;  Craig  v.  Rock. 
R.  R.  Co.,  39  id.  404,  410 ;  Whittaker  v.  Eigklh  Am.  R.  R. 
Co.,  51  id.  295,  299 ;  Adolph  v.  C  P.  R.  R.  Co,,  76  id.  530, 
535,  536 ;  Barker  v.  B.  R,  R.  R.  Co.,  4  Daly,  274,  276; 
FUokemtein  v.  B  D.  R.  R.  Co.,  105  N.  Y.  655 ;  DonnMy 
V.  B.  C.  R.  R.  Co.,  109  id.  16,  21.)  Where  loss  of  time  is 
claimed  as  an  item  of  damages  for  personal  injury  occasioned 
by  negligence,  if  plaintiff  fails  to  prove  the  value  of  the  time 
lost,  or  facts  on  which  an  estimate  of  such  value  can  be  founded, 
damages  for  the  item  cannot  be  given.  {Leeds  v.  M.  G.  L 
Co.,  90  N.  Y.  26.) 

Charles  M.  Bough  for  respondent.  If  plaintiff's  answere 
to  the  questions  as  to  the  men  he  hired  to  work  in  his  place 
were  proper,  though  the  q^iestions  were  not,  the  defendant  was 
not  harmed.  (  Wright  v.  Cabot,  89  N.  Y.  570 ;  Mayor,  etc.,  v. 
S.  A,  R,  R.  Co.,  102  id.  572.)  The  bill  which  the  doctor  had 
presented  for  payment  to  the  plaintiff  was  presumptive  proof 
of  the  amount  he  would  be  obliged  to  pay.  {Ories  v.  Zeck, 
24  Ohio  St.  329.)  The  testimony  that  the  defendant  requu^ 
its  driver  to  act  both  as  conductor  and  driver,  to  the  admi*- 
sion  of  which  no  exception  was  taken,  and  that  the  defend- 
ant had  that  day  kept  him  at  work  for  seventeen  hours 
out  of  the  twenty-four,  was  properly  admitted.  {Lewis  v. 
iT.  Y.  S.  C.  Co,,  143  Mass.  267,  273.)  An  instruction  having 
been  given,  or  testimony  admitted  without  exception,  to  the 
mere  re|)etition  of  the  instruction  or  of  the  testimony,  no 
exception  will  lie.  {Raymond  v.  Richmond^  88  N.  Y.  671 ; 
WhiU  V.  OldDom.  S.  S.  Co.,  102  id.  660.)  If  any  one  of  the 
propositions  in  a  request  to  charge  is  erroneous,  it  is  proper  to 
refuse  it  altogether.  {Palmer  v.  BoUand,  51  N.  Y.  416 ; 
BamHtonv.Bno,  81  id.  116, 127;  Bot^htyv.BopejSDemo, 
594.)  If  the  charge  of  the  judge  that  other  people  were 
bound  to  keep  the  track  clear  as  far  as  they  could  was  correct, 
the  court  was  right  in  refusing,  as  he  did,  to  charge  further  on 
the  point,  except  as  already  charged.    {Raymond  v.  Rick* 
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ww>n^,  88N.Y.671;  FleckeMt&mY.D.D.B.B.Co.,%TS.Y. 
State  Rep.  82 ;  106  N.  Y.  655 ;  AcM^h  v.  O.  P.,  etc.,  E,  R, 
Co.,  IJ.  &  S.  186 ;  11  id.  199 ;  65  N.  Y.  554  ;  76  id.  530.) 
The  defendant's  request  to  charge  concerning  the  defendant'^ 
paramonnt  right  to  the  use  of  the  street  was  inapplicable  to 
the  facts  as  proven  in  the  case  at  bar,  and  was  properly  refused. 
(0.,  etc.,  R,  R.  Co.  V.  Wa/rd,  47  N.  J.  Law,  560 ;  Lee  v.  T.y 
etc.,  O.  Z.  Co.,  98  N.  Y.  115 ;  Doughiy  v.  Hope,  3  Denio, 
594 ;  People  v.  McCalktm,  103  K  Y.  587,  597  ;  Cald/wea  v. 
K  J.  Steamboat  Co.,  47  id.  282.) 

FoLLBTT,  Ch.  J.  At  the  intersection  of  Sixth  avenue  and 
Twenty-third  street  the  tracks  of  the  defendant  and  of  the 
Sixth  Avenue  Railroad  cross  each  other  nearly  at  right  angles. 
On  February  12,  1883,  a  Sixth  avenue  car  was  moving  north 
on  the  east  track  of  that  line,  closely  followed  (from  Carmine 
street  Jto  Twenty-third  street)  by  a  butcher's  wagon,  with  it& 
wheels  on  the  rails,  drawn  by  one  horse,  driven  by  the  plaint- 
iff, who  owned  horse  and  wagon.  This  car  stopped  to  receive 
and  discharge  passengers  at  the  north  crosswalk  of  Twenty- 
third  street.  The  plaintiff  stopped  his  horse  immediately 
behind  the  car.  As  this  occurred  one  of  defendant's  cars 
approaclied  from  the  west  on  the  north  track  of  its  line, 
collided  with  the  hind  wheels  of  plaintiffs  wagon,  overturned^ 
broke  it,  and,  as  it  is  asserted,  injured  the  plaintiffs  left  leg. 
The  plaintiff  testified  that  the  head  of  his  horse  was  close  to 
the  rear  end  of  the  Sixth  avenue  car,  with  the  hind  wheels  of 
his  wagon  standing  midway  between  the  rails  of  tlie  north 
track  of  defendant's  line,  and  that  defendant's  car  was  driven 
against  the  hind  end  of  his  wagon.  Foley,  plaintiffs  witness, 
testified  that  the  rims  of  the  hind  wheels  stood  over  the  north 
rail  of  the  north  track.  Edwards,  defendant's  driver,  testified 
that  the  hind  wheels  stood  far  enough  north  of  the  north  rail 
to  have  permitted  the  car  to  pass  without  touching ;  but  that 
as  the  car  was  passing  the  plaintiffs  wagon  was  backed  in  the 
way  of  the  car.  This  and  the  rate  of  speed  of  the  defendant's 
car  were  the  principal  facts  in  dispute.     The  plaintiff  testified 
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that  he  saw  the  defendant's  car  approaching  rapidly ;  but  he 
did  not  explain  why  he  made  no  attempt  to  turn  to  the  right 
or  left  of  the  Sixth  avenue  car,  and  leave  the  track.  There 
ifi  no  evidence  that  anything  prevented  him  from  doing  this. 

The  plaintiff  was  permitted  to  testify,  over  defendant's 
objection,  that  the  evidence  was  not  within  the  issue;  that 
wliile  suffering  from  his  injury  he  employed  two  men  to  work 
in  his  place,  paying  them  $12  and  $15  per  week  each,  $135 
in  the  aggregate.  When  a  plaintiff  alleges  that  liis  person 
has  been  injured  and  proves  the  allegation,  the  law  implies 
damages,  and  he  may  recover  such  as  necessarily  and 
immediately  flow  from  the  injury  (wliich  are  called  general 
damages)  under  a  general  allegation  that  damages  were  sus- 
tained ;  but  if  he  seeks  to  recover  damages  for  consequences 
which  do  not  necessarily  and  immediately  flow  from  the  injmy 
(which  are  called  special  damages),  he  must  allege  the  special 
damages  which  he  seeks  to  recover.  It  is  not  alleged  in  the 
complaint  that  the  plaintiff  expended  money  in  hiring  others 
to  work  in  his  place ;  the  defendant  had  no  opportunity  of 
contradicting  the  evidence,  and  its  reception  was  error. 
{OiUigan  v.  N.  T.  cfe  RarUm  B.  B.  Co.,  1  E.  D.  Smith, 
453 ;  Stevens  v.  Rodger,  25  Hun,  54 ;  Whitney  v.  Hitchcock, 
4  Denio,  461 ;  2  Thompson  on  Negligence,  1250,  §§  32,  33; 
2  Sedg.  on  Dam.  [7th  ed.]  606 ;  1  Chitty's  PI.  [16th  Am.  ed.] 
411,  515;  Mayne  on  Damages,  chap.  17;  Heard's  Civil  PL 
310-314.) 

The  plaintiff  was  permitted  to  testify  that  he  had  paid 
seventy  dollars  for  the  reparation  of  his  wagon.  The  defend- 
ant objected  to  this  evidence  upon  the  ground  that  it  did  not 
establish  the  extent  of  the  injury  or  the  value  of  the  repairs. 
The  objection  was  overruled  and  the  defendant  excepted.  In 
the  absence  of  evidence  that  the  repairs  were  proper,  or  worth 
the  smn  paid,  it  was  error  to  hold  that  the  sum  paid  could  be 
recovered.  This  error  was  repeated.  The  plaintiff,  under  a 
like  objection,  was  permitted  to  show  how  much  this  physician 
charged  him,  without  giving  evidence  of  payment  or  any  evi- 
dence of  the  value  of  the  services,  except  the  incidental  remark 
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of  the  physician,  who  testified,  "  Seventy-five  dollars  is  the 
amount  of  my  bill  now ;  that  is  very  small,  too." 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Bbadley.  J.,  dissenting. 

Judgment  reversed. 


James  H.  RuoaLES,  Respondent,  v.  The  American  Centkal 
Insubanoe  Company  of  St.  Louis,  Appellant. 

Written  application  for  .fire  insurance  was  made  by  a  broker  on  behalf  of 
plaintiff  to  defendant's  agents.  The  agents  orally  agreed  to  insure  from 
the  date  of  the  application  provided  the  company  was  not  already  **  on 
the  risk."  The  premium  was  not  paid,  but  in  an  action  upon  the  alleged 
contract  of  insurance  it  appeared  that  it  was  the  custom  to  extend  credit 
to  the  broker  for  the  premium  to  the  end  of  the  month,  ffdd,  that 
there  was  a  complete  and  valid  contract  binding  from  the  date  of  the 
conversation. 

The  authority  of  the  agents  was  contained  in  two  letters,  one  from  defend- 
ant's general  agent,  the  other  from  its  secretary,  both  mailed  before  the 
making  of  the  contract,  but  not  received  by  the  agents  until  after  the 
fire.    EUd,  the  authority  dated  from  the  mailing  of  the  letters. 

The  letter  from  the  general  agent  contained  this  statement:  **  Please  do  not 
undertake  to  write  any  specials  for  us  at  present."  The  secretary's  letter 
stated  that  "a  commission  of  authority,  as  agents  of  this  company  in  the 
city  of  Brooklyn,"  had  been  forwarded  to  the  agents,  adding,  **  We 
deem  it  unnecessary  to  enter  into  any  detailed  instructions  as  to  the  con- 
duct of  our  business  at  your  agency,"  giving  as  a  reason  that  the  general 
agent  had  written  on  the  subject.  The  risk  in  question  was  a  special 
one.  Eeld,  that  the  authority  given  by  defendant  was  that  of  general 
agents,  and  did  not  exclude  the  taking  of  special  risks;  that  the  refer- 
ence to  "detailed  instructions"  did  not  limit  the  agent's  power;  that  it 
referred  to  the  manner  of  conducting  the  business,  not  to  the  authority 
to  be  exercised  by  the  agent. 

A  general  agent  may  bind  his  principal  by  an  act  within  the  scope  of  his 
authority,  although  it  may  be  contrary  to  his  special  instructions. 

(Argued  April  22,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
(yourt  in  the  second  judicial  department,  entered  upon  an  order 
made  July  23,  1886,  which  affirmed  a  judgment  in  favor  of 
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plaintiflE,  entered  upon  a  verdict,  and  aflirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  on  a  contract  of  fire  insurance  upon 
a  building  in  the  city  of  Brooklyn  owned  by  plaintiff,  alleged 
to  have  been  made  by  one  Barker,  on  behalf  of  plaintiff,  with 
Sedgwick  &  Hammond,  defendant's  agents. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  Stewart  Boss  for  appellant.  It  is  the  business  of  the 
party  dealing  with  a  limited  agent  to  examine  his  authority; 
and,  therefore,  if  there  be  any  qualification  or  express  restric- 
tion annexed  to  the  commission,  it  must  be  observed ;  other- 
wise the  principal  is  discharged.  (Dunlap^s  Paley's  Agency, 
202,  note  a.)  Whenever  the  authority  purports  to  be  derived 
from  a  written  instrument,  the  other  party  is  bound  to  take 
notice  that  there  is  a  written  instrument  of  procuration,  and 
he  ought  to  call  for  and  examine  the  instrument  itself  to  see 
whether  it  justifies  the  act  of  the  agent.  (Story  on  Agency, 
§§  68,  69,  72,  76,  83 ;  2  Kent's  Com.  618-621 ;  3  id.  261; 
Parsons  on  Cont.  40.)  One  man  can  be  bound  only  by  the  author- 
ized acts  of  another.  (1  Parsons  on  Cont.  45.)  All  written 
powers,  such  as  letters  of  attorney  or  letters  of  instruction,  receive 
a  strict  interpretation.  (Dunlap's  Paley's  Agency,  192,  195 ; 
Story  on  Agency,  §§  68,  69 ;  North  River  Bank  v.  Aymar^ 
3  Hill,  262.)  Where  the  agency  is  created  and  conferred  by  a 
written  instrument,  the  nature  and  extent  of  the  authority 
must  be  ascertained  from  the  instrument  itself,  and  cannot  be 
enlarged  by  parol  evidence  of  the  usage  of  other  agents  in  like 
cases,  or  of  an  intention  to  confer  additional  powers.  (Story 
on  Agency,  §  76.)  There  was  an  absolute  prohibition  against 
Sedgwick  and  Hammond  writing  any  *'  special  risk."  {Brown 
V.  McOram^  14  Pet.  480 ;  Marfidd  v.  Dougla88y  1  Sandf. 
360  ;  Wilson  v.  Wilson,  26  Penn.  393.) 

A.  C.  Auhery  for  respondent.  The  principal  is  bound  by 
the  act  of  his  agent  in  excess  or  abuse  of  his  actual  authority, 
when  a  third  person,  who,  believing  and  having  a  right  to 
believe  that  the  agent  was  acting  within  and  not  exceeding  his 
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authoritjj  would  sustain  loss  if  the  act  was  not  considered  that 
of  the  princii>al.  (  Walsh  v.  ff.  F.  Ins.  Co.y  73  K  T.  5,  9, 10; 
Bickford  v.  Meniere  107  id.  490 ;  Banks  v.  Everest,  12  Pacific 
Rep.  141.)  Such  a  construction  will  be  put  up6n  an  instru- 
ment as  will  bo  most  favorable  to  those  whose  rights  are 
affected  thereby,  and  who  had  no  part  in  its  preparations,  so 
as  to  uphold,  rather  than  to  defeat,  the  rights  which  are 
dependent  upon  it.  {Reynolds  v.  C.  F.  Ins.  Co.,  47  N.  Y. 
604.)  There  is  a  marked  distinction  between  authority  to  act 
and  instructions  uncommunicated,  and  not  intended  to  be 
conmiimicated  to  third  parties  dealing  with  the  agent.  Pri- 
vate instructions  can,  with  no  propriety,  be  deemed  limitations 
on  an  agent's  authority.  (Parsons  on  Cent.  41 ;  Hatch  v. 
Taylor,  10  N.  H.  538,  543.)  Special  instructions  to  the  agent 
cannot  defeat  an  action  on  a  contract  generally  within  the 
scope  of  his  authority.  {Sa/nford  v.  Handy,  23  Wend.  260, 
266;  Ellis  v.  Albany  Ins.  Co.,  4  Lans.  433 ;  50  K  Y.  402 ; 
Story  on  Agency,  §§  73,  133,  and  notes ;  Paley  on  Agency, 
200,  201,  and  notes;  Munn  v.  Commission  Co.,  15  Johns. 
44;  Angell  v.  H  F.  Ins.  Co.,  59  K  Y.  171,  174;  Wood  on 
Ins.  §  529  [2d  ed.].)  The  rule  that  private  instructions  do 
not  bind  a  party  dealing  with  an  agent,  unless  he  has  notice 
of  them,  applies  to  contracts  of  insurance  as  well  as  to  other 
contracts.  {11.  F.  Ins.  Co.  v.  Farrish,  73  111.  166 ;  E.  L. 
Ins.  Co.  v.  Brobst,  18  Neb.  528 ;  Z.  F.  Ins.  Co.  v.  Wood- 
worth,  83  Pa.  St.  223;  S.  L.  Ins.  Co.  v.  McCain,  96  XJ.  S. 
84;  C.U.  Ass.  Co.  v.  State,  13  West.  Rep.  48.)  An  agent 
with  general  authority  may  insure  property  situated  outside 
of  the  particular  locality  for  which  he  was  appointed,  unless 
the  assured  knew  of  the  limitations  upon  his  jurisdiction,  or 
the  circumstances  were  such  that  he  ought  to  have  known. 
{Ughibody  y.  N.  A.  Ins.  Co.,  23  Wend.  18 ;  ^tna  Ins.  Co. 
V.  Maguire,  51  HI.  342. 

Brown,  J.  The  court  properly  submitted  to  the  considera- 
tion of  the  jury  the*  question  whether  there  was  a  binding 
SiCKELS — ^VoL.  LXIX-     53 
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agreement  for  insurance,  between  the  plaintiflPs  broker  and 
the  firm  of  Sedgwick  &  Hammond. 

The  testimony  of  the  witness  Barker  was  positive  that  the 
agreement  was  full  and  complete.  Written  application  for 
the  insurance,  specific  in  all  its  details,  had  been  filed  with 
Sedgwick  &  Hammond,  and  the  premium  upon  the  risk  was 
agreed  upon,  and  there  was  evidence  that  the  usage  of  the  busi- 
ness was  to  extend  a  credit  to  the  broker  for  the  premium  until 
the  end  of  the  month.  As  to  the  oral  agreement,  the  evidence 
of  this  witness  was  that,  after  Hammond  had  shown  to  him 
the  letter  from  the  company  appointing  his  firm  agents,  and 
had  stated  that*  ho  "  would  bind  the  risk  provided  the  com- 
pany was  not  on,"  he  said  to  Hammond :  "  It  is  understood  that 
the  policy  is  binding  provided  the  company  is  not  on  the  risk," 
and  Hammond  replied,  "  Yes."  Asked :  "  When  it  was  bind- 
ing from,"  he  answered,  "  From  the  sixteenth  ;  from  that  time ; 
from  that  conversation." 

If  this  evidence  was  to  be  credited,  it  justified  the  infer- 
ence of  a  complete  binding  agreement  from  the  date  of  the 
conversation.  It  was  for  the  jury  to  draw  the  inference,  and 
such  a  contract,  if  made,  was  a  valid  agreement  for  insurance 
upon  which  a  recovery  could  be  had.  {Elli^  v.  Albany  Ins. 
Co,^  50  N.  T.  402.)  A  more  serious  question  is  presented 
as  to  whether  the  agreement  thus  made  was  binding  upon 
the  company. 

At  the  close  of  the  testimony  the  counsel  for  the  defendant 
asked  the  court  to  dismiss  the  complaint  upon  the  ground  that 
it  appeared  that  the  letter  appointing  Sedgwick  &  Hammond 
agents  for  the  defendant  limited  them  against  insuring  special 
risks,  and  risks  witliin  what  was  called  "  the  shore  line,"  which 
motion  was  denied,  and  to  such  denial  defendant  excepted.  , 

The  court  was  also  asked  to  charge  the  jury  that  the 
plaintiff's  premises  were  within  the  shore  line ;  and,  also,  if 
the  jury  should  find  that  the  risk  was  a  special  risk,  that 
the  agents  had  no  authority  to  bind  the  defendant,  and  it  was 
not  liable. 

Both  requests  were  refused  and  defendant  excepted  to  each 
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refusal.  The  location  of  the  "  shore  line "  was  a  disputed 
fact  on  the  evidence.  By  the  map,  called  "  Higginson's  map," 
the  plaintiffs  property  was  within  the  line.  According  to  the 
location  of  the  line  by  other  witnesses  it  was  not.  The  determ- 
ination of  this  fact,  if  it  was  a  material  one,  was  properly 
left  to  the  jury.  No  question  can  arise  on  this  appeal  upon 
that  branch  of  the  case.  The  request  to  charge  that  if  the 
jury  should  determine  that  the  risk  was  special,  the  defendant 
was  not  liable,  raised  no  other  or  different  question  than  that 
presented  by  the  motion  to  dismiss  the  complaint,  as  the  risk 
was  conceded  to  have  been  a  special  one,  and  the  jury  would 
have  been  bound  so  to  find.  The  request  was,  therefore, 
equivalent  to  asking  for  a  direction  of  a  verdict  for  defendant. 
The  point  of  the  appellant's  contention  was  that  the  court 
should  have  decided  upon  the  letter,  which  contained  the 
agent's  delegation  of  authority,  that  they  possessed  no  power 
to  bind,  the  defendant  upon  a  special  risk,  and  this  question  is 
the  most  serious  one  presented  upon  this  appeal.  It  may  be 
conceded  that  the  commission  of  authority  had  not,  at  the 
time  of  making  the  agreement,  reached  the  agents.  It  had, 
however,  been  mailed  from  St.  Louis,  as  the  letter  of  the 
secretary  of  the  company,  dated  October  thirteenth,  refers  to 
it  as  having  been  forwarded  by  mail  on  that  day.  It  may  also 
be  conceded  that  it  did  not  reach  the  agents  until  October 
twentieth,  the  day  after  the  fire,  as  Hammond  in  his  letter  to 
the  plaintiff,  under  date  of  October  twenty-first,  speaks  of  the 
agents  not  having  powertobind  the  company  "  until  yesterday;" 
and  Sedgwick  testified  that  the  two  letters  introduced  in  evi- 
dence were  the  only  communications  they  had  received  from 
the  company  with  reference  to  their  acting  as  agents  prior  to 
the  fire,  which  occurred  on  October  nineteenth.  The  evidence 
npon  the  question  of  power  is,  therefore,  to  be  found  entirely 
in  the  two  letters  last  mentioned.  The  first  of  these  letters 
bears  date  October  eleventh,  and  was  written  to  Sedgwick  & 
Hammond  by  Mr.  Van  Valkenburgh,  a  general  agent  of  the 
company.  In  it  he  says:  "  If  your  appointment  is  confirmed, 
joviT  jurisdiction  will  be  the  city  of  Brooklyn,  outside  the 
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shore  line,  but  we  shall  expect  you  to  write  no  large  risks  for 
us  until  you  know  for  certain  that  we  are  not  in  through  our 
New  York  office.  As  we  are  now  on  all  Brooklyn  specials  of 
any  size  that  we  will  write,  please  do  not  undertake  to  write 
any  specials  for  us  at  present."  The  second  letter  was  written 
by  the  secretary  of  the  company  from  St.  Louis,  dated 
October  thirteenth,  and  addressed  to  Sedgwick  &  Hammond. 
It  states :  "  We  take  very  great  pleasure  in  forwarding  to  your 
address  by  mail  to-day  a  commission  of  authority  as  agents  of 
this  company  in  the  city  of  Brooklyn. 

"  We  deem  it  unnecessary  to  enter  into  any  detailed  instruc- 
tions as  to  the  conduct  of  our  business  at  your  agency,  as  onr 
Mr.  Van  Yalkenburgh  has  written  you  upon  that  subject,"  etc. 
Whatever  authority  the  agents  had,  they  derived  from  these 
letters.  The  risk  was  a  special  one,  and  so  admitted  by  the 
plaintiff  upon  the  trial. 

Was  authority  to  insure  such  a  risk  withheld  from  the  agenis  ? 
We  do  not  so  interpret  the  letters.    It  is  true  that  Van  Valk- 
enburgh  wrote  that  the  agents  should  not  write  any  large 
risks  until  they  knew  that  the  company  was  not  on  through  their 
New  York  office,  and  should  not  undertake  to  write  any  specials 
for  the  company,  but  this  limited  authority  is  not  confirmed  in 
the  letter  from  the  company.     In  that  letter  the  authority  is 
broadly  stated  to  be  ''  Agents  of  the  company  in  the  city  of 
Brooklyn."    There  was  no  exception  in  the  territory  named, 
nor  limitation  as  to  the  character  of  the  risks  to  be  insured. 
The  other  expression  in  the  latter  that  "  we  deem  it  unneces- 
sary to  enter  into  any  detailed  instructions  as  to  the  conduct 
of  our  business  at  your  agency,  as  our  Mr.  Van  Valkenburgh 
has  written  you  upon  that  subject,"  does  not  in  any  way  limit 
the  agents'  power.    Its  plain  reference  is  to  the  manner  of 
conducting  the  business,  and  not  to  the  authority  to  be  exer- 
cised by  the  agent.     That  this  view  is  the  one  entertained  by 
the  agent  is  plain  from  Hammond's  letter  to  the  plaintifE,  under 
date  of  October  twenty-first,  in  which  he  places  his  denial  of 
the  existence  of  an  agreement  to  insure  on  the  fact  that  they 
had  not  at  the  date  of  the  alleged  agreement  received  their 
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commission  of  authority,  and  not  at  all  upon  the  ground  that 
such  a  contract  was  in  excess  of  their  power. 

We  think,  therefore,  that  the  letter  of  October  thirteenth, 
fairly  interpreted,  constituted  Sedgwick  &  Hammond  general 
agents  of  the  company;  and  that  the  utmost  that  could  be 
claimed  from  the  direction  contained  in  Van  Valkenburgh's 
letter,  which  I  have  quoted,  was  that  they  were  instructions 
for  the  guidance  of  the  agent,  which  would  in  no  way  affect 
contracts  with  third  parties  having  no  notice  or  knowledge  of 
such  instructions. 

A  general  agent  may  bind  his  principals  by  an  act  within 
the  scope  of  his  authority,  although  it  may  be  contrfiry  to  his 
special  instructions.  (Story's  Agency,  §  733 ;  Walsh  v.  JTart- 
ford  F,  Lis.  Co,j  73  N.  T.  5 ;  Lighibody  v.  North  Am.  Ins. 
Co.,  23  Wend.  18 ;  AngM  v.  Hartford  F.  Ins.  Co.,  59  N.  Y. 
171.)  In  Walsh  v.  Hartford  Fire  Insuram^ce  Company  the 
rule  is  stated  as  follows :  "A  restriction  upon  the  power  of  an 
agent  not  known  to  persons  dealing  with  him,  limiting  the 
usual  powers  possessed  by  agents  of  the  same  character,  would 
not  exempt  the  principal  from  responsibility  for  his  acts  and 
contracts  which  were  within  the  ordinary  scope  of  the  business 
intrusted  to  him,  although  he  acted  in  violation  of  special 
instruction."  Lighibody  v.  North  American  Insurance 
Company  was  a  case  very  similar  to  the  case  under  considera- 
tion. The  plaintiff  owned  property  in  Utica,  upon  which  he 
procured  insurance  in  the  defendant  company  by  parol  agree- 
ment with  an  agent  in  Troy,  whose  authority  was  limited  to 
**  Troy  and  vicinity,"  and  who  was  denied  the  power  to  insure 
special  risks.  The  plaintiff's  property  was  a  special  risk. 
The  Supreme  Court  held  the  agreement  to  be  binding  on  the 
defendant.  Bronson,  J.,  saying:  "Although he"  (the agent) 
"  must  answer  to  his  principals  for  departing  from  their  pri- 
vate instructions,  he  clearly  bound  them  so  far  as  third  persons 
dealing  with  him  in  good  faith  are  concerned." 

The  manner  of  conducting  the  business  of  insurance  is  so 
well  known  that  a  person  may  reasonably  assume  that  one 
having  the  apparent  power  of  a  general  agent  is  not  limited 
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by  his  instructions  as  to  the  class  of  risks  he  may  insure.  Cor- 
porations organized  under  the  laws  of  other  states,  and  having 
their  general  officers  in  those  states,  do  business  in  this  state 
through  agents  who  are  intrusted  with  policies  signed  by  the 
officers  of  the  company,  and  which  become  binding  contracts 
upon  the  indorsement  of  the  agent.  Such  agents  have  power 
to  make  original  contracts  of  insurance,  and  this  mode  of  con- 
ducting the  business  is  so  well  established  that  it  has  become 
a  part  of  the  common  knowledge  of  the  community,  and  judi- 
cial notice  must  be  taken  of  it.  {EUis  v.  Albany  F,  Ins,  Co,y 
50  N.  Y.  406,  407.)  Persons  dealing  with  such  agents  in  good 
faith  have  the  right  to  assume  that  they  possess  the  power 
usually  exercised  by  that  class  of  officers,  and,  unless  the  hm- 
itation  on  their  authority  is  brouglit  to  their  knowledge,  the 
contracts  made  with  them  will  be  binding  upon  the  company. 
(  Walsh  V.  Hartford  Ins.  Co.^  supra.) 

There  was  nothing  in  the  transaction  between  Barker  and 
Hammond,  as  shown  by  the  evidence,  from  which  the  court 
could  assume  that  Barker  had  any  notice  of  any  limitation  on 
tlie  agents'  power.  At  the  time  of  making  the  agreement, 
Hammond  showed  him  a  letter  from  the  company,  and  it 
having  been  proven  by  Sedg^vick  that  prior  to  the  fire  but  one 
letter  from  the  company  was  received,  it  must  be  assumed 
that  the  letter  shown  was  that  of  October  thirteenth.  As  I 
have  already  shown,  this  letter  constituted  Sedgwick  &  Ham- 
mond the  general  agents  for  the  city  of  Brooklyn,  and  no  one 
in  reading  it  could  have  supposed  that,  by  the  reference  to  the 
Van  Valkenburgh  letter,  the  company  intended  to  place  any 
limitation  upon  the  agents'  power  but  that  the  direction  con- 
tained therein  related  to  the  manner  of  conducting  the  com- 
pany's business  at  the  agency.  "We  think  the  contract  made 
with  Hammond  was,  therefore,  binding  upon  the  company. 

There  being  no  other  question  in  the  case  requiring  dis- 
cussion, the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Hakbiet  S.  Rumsey  et  al.,  Appellants,  v.  The  New  York 
AND  New  England  Railroad  Company,  Respondent. 

The  proviflion  of  the  Revised  Statutes  (1  R.  S.  208.  §  67),  prohibiting  the      laS^ 
commissioners  of  the  land  office  from  making  grants  of  land  under      \\\4  423 
the  waters  of  navigable  streams  "  to  any  person  other  than  the  proprie-      y^       ' 
tor  of  the  adjacent  lands/'  has  reference  to  proprietors  of  the  adjacent       |i85    w 
.uplands.  |»w-S| 

A  railroad  company  that  has  acquired  title  to  land  under  water  some       jlft-J? 
distance  from  the  shore  for  the  purpose  of  constructing  its  road-bed,  and 
has  built  thereon  an  embankment  supporting  its  tracks,  leaving  a  bay 
between  the  embankment  and  the  original  shore  line  into  which  the  tide 
ebbs  and  flows,  is  not  a  "proprietor  of  adjacent  lands"  within  the 
meaning  of  said  provision,  and  the  owner  of  the  upland  adjoining  the 
original  shore,  not  the  railroad  corporation,  is  entitled  to  the  grant. 
It  teems  the  provision  of  the  General  Railroad  Act  of  1850  (§§  25-49, 
chap.  140,  Laws  of  1850),  empowering  said  commissioners  to  make  grants 
of  state  lands  to  ictilroad  corporations,  includes  a  power  to  grant  to  such 
a  corporation  lands  under  water  for  the  erection  of  docks  necessary  to 
the  transaction  of  its  business. 
It  was  the  intent  of  the  legislature,  in  the  passage  of  the  act  of  1846  cre- 
ating the  H.  R.  R.  R.  Co.,  and  authorizing  the  construction  of  its  road 
along  the  east  shore  of  the  Hudson  river  (Chap.  216,  Laws  of  1846),  to 
protect  the  upland  owners  along  said  shore  in  their  access  to  the  waters 
of  the  river,  and  to  maintain  their  rights  in  the  river  unimpaired  by  the 
construction  of  the  railroad  (g§  15,  16),  and  it  did  not  change  the  policy 
of  the  state  with  reference  to  the  promotion  of  commerce  on  the  river, 
or  deprive  the  said  commissioners  of  the  power  to  make  grants  of  land 
under  water  to  the  owner  of  the  uplands. 
Plaintiffs  are  the  owners  of  certain  uplands  bordering  upon  the  easterly 
shore  of  the  Hudson  river.    In  1848  their  predecessors  in  title  deeded  to 
the  H.  R.  R.  R.  Co.  a  strip  of  land,  partly  above  high-water  mark  and 
partly  under  the  water  of  the  river,  retaining,  however,  a  large  part  of 
the  original  shore  line.    Upon  said  strip  the  railroad  company  constructed 
an  embankment  several  feet  above  high-water  mark  for  their  road-bed, 
which  embankment  is  between  plaintiffs'  uplands  and  the  channel  of  the 
river,  but  a  considerable  distance  outside  of  the  original  shore  line. 
A  culvert  or  opening  was  built  in  the  embankment,  through  which  the 
waters  flowed  into  the  bay,  between  it  and  the  said  shore  line.     In  1868 
said  company  obtained  from  the  commissioners  of  the  land  pffice  a  grant 
of  the  land  under  water  covered  by  its  road- way,  and  extending  westward 
into  the  river  200  feet.    In  1885  said  commissioners  executed  to  plaintiffs 
a  grant  of  land  under  water  extending  along  the  whole  water  front  of 
their  uplands,  and  westward  into  the  river  a  considerable  distance  beyond 
the  said  company's  road,  the  grant  expressly  excepting  and  reserving  the 
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rights  of  said  company.  In  1881  defendant  built  a  portion  of  its  road 
in  the  waters  of  the  river,  in  front  of  plaintiffs'  uplands,  west  of  the 
H.  R  R.  R.  Co.'s  road ;  partly  on  the  land  so  granted  to  said  company  and 
partly  oyitside,but  within  the  lines  of  plaintiffs'  grant.  Held,  that  the  grant 
to  the  plaintiffs  was  valid,  and  that  an  action  was  maintainable  to  restrain 
defendant  from  operating  its  road  over  and  upon  the  lands  so  granted. 
OmUd  v.  ff.  R,  R.  R.  Go.  (6  N.  Y.  522);  Langdon  v.  The  Mayor,  etc.  (93 
id.  29),  distinguished. 

(Argued  April  28,  1880;  dicided  June  4,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  10,  1886,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

The  nature  of  the  action  and  .the  material  facts  are  stated 
in  the  opinion. 

M.  A,  Fowler  for  appellants.  The  title  acquired  by  the 
Hudson  Eiver  Railroad  Company  to  lands  under  water  is  a 
limited  fee.  (Laws  of  1846,  p.  275.)  The  railroad  company 
became  the  owner  of  the  lands  under  water  only  bo  far  as  they 
were  actually  necessary  to  build  upon,  and  the  riparian  owners 
'  retained  th«  rest,  with  the  additional  burden  put  upon  the 
railroad  company  of  giving  to  the  riparian  owners  the  full  and 
usual  access  to  the  river.  {Langdon  v.  Mayor j  etCy  93  N.  Y. 
129-145.)  The  Hudson  River  Railroad  did  not  by  its  charter 
become  the  owner  of  the  land,  either  above  or  under  water, 
so  as  to  make  it  proprietor  of  the  adjacent  upland  within  the 
meaning  of  the  law  giving  to  the  commissioners  of  the  land 
office  power  to  grant  lands  under  water  to  them.  (Laws  of 
1852,  p.  621.)  The  grant  to  the  Hudson  River  Raih^ad  Com- 
pany in  1873  was  not  made  valid  by  an  act  of  the  legislature 
of  1881.  (Laws  of  1881,  chap.  625.)  The  plaintiffs  are  the 
adjacent  owners  of  the  upland,  and,  therefore,  the  grant  made 
by  the  commissioners  of  the  land  office  to  them  is  legal. 
(Laws  of  1850,  p.  621.) 

Walter  C.  Anthony  for  respondent.     Any  grant  made  under 
tlie  general  act  by  the  land  commissioners,  except  to  owners 
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'  of  "  the  adjacent  land,"  is  void.  (Laws  of  1850,  chap.  283,  §  1.) 
They  have  power,  however,  to  grant  lands  under  the  waters 
of  the  Hudson  to  any  railroad  company.  (Laws  of  1850, 
chap.  140,  §  25.)  Their  grant  to  the  Hudson  River  Railroad 
Company  was,  therefore,  valid,  and  it  was  ratified  in  1881. 
(Laws  of  1881,  chap.  625.)  Under  tlie  warranty  deed  from 
plaintiffs'  ancestor,  together  with  its  charter  and  the  land  com- 
missioners' grant,  the  Hudson  River  Railroad  Company  had 
become  the  owner  in  fee  of  the  strip  of  land  which  it  occupied. 
{Lcmaing  v.  Smithy  4  "Wend.  1 ;  Langdon  v.  Mayor^  ete.j  93 
Jf.  Y.  129.)  The  interest  conveyed  by  the  commissioners' 
grant  to  the  Hudson  River  Railroad  Company  amounted  to  a 
title,  and  the  land  under  water  could  be  conveyed  separately 
by  said  company.  (Gerard  on  Titles,  719,  720;  Heath  v. 
Bamwre,  50  N.  T.  302 ;  Yatsa  v.  BogeH,  56  id.  526 ;  Kermy 
V.  WaUace^  24  Hun,  478.)  Under  James  Rumsey's  warranty 
deed  to  the  Hudson  River  Railroad  Company  any  interest  he 
might  have  acquired  in  the  lands  conveyed  by  said  deed  would 
have  inured  to  the  benefit  of  his  grantee,  by  way  of  estoppel, 
so  that  he  and  his  devisees  could  not  take  title  to  said  land  by 
the  water  grant  to  the  detriment  of  said  railroad  company. 
{Bank  of  Utica  v.  Mesereaii^  3  Barb.  Ch.  528 ;  Jackson  v. 
BuU^  1  Johns.  Cas.  81 ;  Jackson  v.  Murray^  12  Johns.  201.) 

Beown,  J.  This  action  was  Drought  to  restrain  the  defend- 
ant from  operating  its  road  over  and  upon  certain  lands  lying 
below  high-water  mark  in  the  Hudson  river,  to  which  the 
plaintiffis  claim  title  through  letters-patent  issued  to  them  by 
the  commissionei^  of  the  land  office  of  the  state. 

It  appears,  from  the  findings  of  the  trial  court,  that  the 
plaintiffs  own  certain  uplands  situated  in  the  village  of  Fish- 
kill  Landing,  in  Dutchess  county,  which  border  upon  the 
easterly  shore  of  the  Hudson  river,  and  that  in  the  year  1881 
the  defendant  built  a  portion  of  its  railroad  in  the  waters  of 
the  river,  in  front  of  the  above-mentioned  uplands  and  between 
said  lands  and  the  channel  of  the  river,  and  continued  to  use 
SicKELs  —Vol.  LXIX.    54 
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and  operate  its  railroad  upon  said  land  up  to  the  commence- 
ment of  this  action ;  that  on  March  3, 1885,  the  commissioners 
of  the  land  office  granted  and  conveyed  to  the  plaintiflBs  a  cer- 
tain lot  of  land  under  the  waters  of  the  river,  extending  north 
and  south  along  the  whole  water  front  of  plaintiffs'  uplands, 
and  westward  into  the  river,  for  a  considerable  distance  beyond 
the  line  of  the  defendant's  road ;  that  in  or  about  the  year 
1848  James  Rumsey  and  Harriet  Gill,  the  plaintiffs*  ancestors, 
through  whom  they  derived  their  title  to  the  uplands  afore- 
said, executed  and  delivered  a  warranty,  deed  to  the  Hudson 
River  Railroad  Company  for  a  strip  of  land,  consisting,  in 
part,  of  land  above  high-water  mark  and  partly  of  land  under 
the  water  of  the  river,  retaining,  however,  a  large  part  of  the 
original  shore  line.  Upon  the  strip  of  land  described  in  said 
deed  the  said  railroad  company  constructed  a  solid  embank- 
ment, several  feet  above  high-water  mark  of  said  river,  for 
their  line  of  railway,  which  embankment  has  ever  since  stood 
and  still  stands  directly  between  plaintiffs'  uplands  and  the 
channel  of  the  river,  but  a  considerable  distance  outside  of 
the  original  shore  line.  A  culvert  or  opening  was  built  in 
said  embankment,  through  which  the  waters  of  the  river  flow 
into  the  bay  between  tlie  said  embankment  and  the  original 
shore  line,  and  the  tide  rises  and  falls  upon  plaintiffs'  upland 
aforesaid. 

After  the  construction  of  its  said  road,  and  in  or  about  the 
year  1868,  the  Hudson  River  Railroad  Company  obtained 
from  the  commissioners  of  the  land  office  a  g:*ant  of  the  land 
under  water  covered  by  its  said  roadway,  and  extending  west- 
ward into  the  river  two  hundred  feet  from  the  center  line  of 
its  said  road.  The  line  of  defendant's  road  is  partly  within 
the  lands  granted  to  the  Hudson  River  Railroad  Company  as 
aforesaid,  and  partly  without  said  company's  lands,  and  within 
the  lines  of  plaintiffs'  grant.  Asa  conclusion  of  law,  the  trial 
court  decided  that  the  plaintiffs  were  not  the  proprietors  of 
any  lands  adjacent  to  the  land  under  water  west  of  the  Hudson 
River  Railroad,  but  that  said  railroad  company  was  the 
adjacent  proprietor  at  said  point,  within  the  meaning  of  the 
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statute  which  forbids  the  commissioners  of  the  land  office 
from  making  water  grants  to  any  person  except  the  proprietor 
of  the  adjacent  land ;  and,  consequently,  the  grant  to  the 
plaintiffs,  so  far  as  it  purports  to  convey  lands  west  of  the  rail- 
road, was  void,  and  dismissed  the  complaint.  The  judgment 
entered  upon  such  dismissal  having  been  affirmed  by  the 
General  Term  the  plaintiffs  appeal  to  this  court. 

The  powers  of  the  commissioners  of  the  land  office  are 
deigned  by  the  Constitution  to  be  "  such  as  now  are  or  here- 
after may  be  prescribed  by  law,"  and  may  be  found  in 
1  Revised  Statutes  (7th  ed.)  page  573.  By  section  67  of  the 
statute  referred  to,  they  may  grant  so  much  of  the  lands 
under  the  waters  of  the  navigable  rivers  and  lakes  as  they 
shall  deem  necessary  to  promote  the  commerce  of  the  state, 
etc.,  but  the  statute  provides :  "  No  such  grant  shall  be  made 
to  any  person  other  than  the  proprietor  of  the  adjacent  lands, 
and  any  such  grant  that  shall  be  made  to  any  other  person 
shall  be  void."  Unless,  therefore,  the  plaintiffs  have  shown 
themselves  to  be  tlie  owners  of  the  lands  adjacent  to  the 
lands  described  in  the  letters  patent  to  them,  the  grant  was 
not  within  the  jurisdiction  of  the  commissioners  of  the  land 
office  and  is  void. 

From  the  earliest  history  of  the  state  its  pohcy  has  been  to 
grant  the  lands  under  water  along  the  shores  of  the  navigable 
rivers  and  lakes,  for  the  purpose  of  promoting  the  commerce 
of  the  state. 

At  the  ninth  session  of  tlie  legislature,  the  commissioners  of 
the  land  office  were  authorized  to  grant  so  much  of  the  lands 
nnder  the  waters  of  the  navigable  rivers  as  they  should  deem 
necessary  to  promote  the  commerce  of  the  state,  provided  that 
no  snch  grant  should  be  made  to  any  person  other  than  the 
proprietor  or  proprietors  of  the  adjacent  lands.  (Chap.  67, 
Laws  of  1786.)  The  policy  thus  indicated  has  never  been 
departed  from,  and  in  all  subsequent  statutes  upon  this  subject 
words  of  the  same  meaning  and  import  are  to  be  found. 

At  the  time  of  the  enactment  of  these  laws  the  expression 
"  proprietors  of  the  adjacent  land  "  referred  to  a  distinct  class 
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of  land-owners  and  included  all  whose  uplands  were  bounded 
by  the  shores  of  the  navigable  rivers  and  lakes.  All  such 
had  ready  access  to  the  waters  over  and  from  their  own  lands, 
and  grants  of  the  land  below  high- water  mark  were  made  for 
the  purpose  of  erecting  thereon  docks  and  wharves  from  which 
commerce  upon  the  water  could  be  carried  on.  In  confining 
the  authority  of  the  commissioners  to  make  grants  ^to  the 
upland  proprietor,  the  state  not  only  recognized  the  right  of 
the  land-owner  to  have  access  from  his  own  land  to  the  water, 
but  probably  adopted  the  most  economical  way  of  promoting 
intercourse  and  building  up  trade  and  commerce  between  its 
different  sections. 

The  upland  would  furnish  materials  out  of  which  to  con- 
struct the  necessary  docks  upon  the  river,  and  over  it  there 
woul^  be  ready  access  to  the  surrounding  country.  For  the 
purpose  of  making  the  necessary  structures  and  improvements 
on  the  water  front,  and  also  for  the  purpose  of  collecting  the 
products  of  the  surrounding  country  and  distributing  the  mer- 
chandise carried  on  the  water,  ownership  of  the  upland  would, 
therefore,  in  most  cases,  be  a  necessity  to  the  dock  owner. 

The  same  class  of  proprietors  still  exist,  and  it  is  not  per- 
ceived but  that  the  reason  for  confining  the  grants  to  such 
proprietors  is  as  potent  at  the  present  time  as  before  the  con- 
struction of  a  railroad  along  the  east  shore  of  the  river.  As 
I  have  already  stated,  the  grants  were  limited  to  the  owners 
of  the  adjacent  upland.  In  this  case  the  railroad  is  not  an 
owner  of  the  upland.  Its  road  is  constructed  tlirough  the 
waters  of  the  river  some  distance  from  the  shore,  leaving  a 
bay  of  considerable  size  between  the  railroad  embankment  and 
the  original  shore  line.  Into  this  bay  the  tide  ebbs  and  flows, 
and  the  plaintiffs'  lands  are  washed  by  the  waters  of  the  river. 
The  plaintiffs  come,  therefore,  directly  within  the  class  of 
persons  indicated  by  the  statute  to  whom  grants  of  land  under 
water  may  be  made.  But  it  is  very  plain  that  no  grant  to  the 
plaintiffs  could  promote  the  commerce  of  the  state  upon  the 
river,  unless  it  included  the  land  west  of  the  railroad,  npon 
which  to  construct  docks  and  the  right  to  cross  the  railroad 
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tracks.  A  grant,  therefore,  that  did  not  include  land  west  of 
the  railroad  would  be  ineffectual  to  carry  out  the  only  pur- 
pose for  which  the  state  has  autliorized  such  conveyance  to  be 
made.  The  important  question,  therefore,  is,  can  the  railroad 
company  be  regarded,  within  the  meaning  of  the  statutes  upon 
the  subject  of  water  grants,  as  an  "  adjacent  owner  "  to  whom 
the  commissioners  of  the  land  office  could  grant  lands  under 
water  for  the  promotion  of  commerce  upon  the  river.  It  is 
very  clear,  I  think,  that  it  cannot.  A  railroad  corporation 
has  no  capacity  to  acquire  lands  for  any  purpose  except  such 
as  is  defined  in  its  charter.  It  may  take  and  hold  lands  for 
railroad  purposes,  but  it  is  not  necessary  to  cite  authorities  to 
show  that  it  could  engage  in  no  business,  except  such  as  would 
be  incidental  to  the  railroad  business,  and  come  plainly  within 
the  scope  of  its  charter.  Being  a  creature  of  law,  it  possesses 
those  properties  only  which  its  charter  confers  upon  it,  either 
expressly  or  as  incidental  to  its  existence.  It  is  not  important 
to  determine  what  estate  the  railroad  company  took  in  the 
land  acquired  for  the  construction  of  its  road.  It  may  be 
conceded  to  be  a  fee.  The  statute  makes  it  such.  The  more 
pertinent  inquiry  is,  what  capacity  had  it  to  deal  with  the 
lands  it  acquired  ?  If  that  capacity  was  a  general  one  and  equal 
to  that  possessed  by  a  natural  person,  there  would  be  some 
ground  to  argue  that  it  was  an  "  adjacent  owner  "  within  the 
meaning  of  the  statutes  relating  to  water  grants.  But  if  it  was, 
as  I  have  stated  it  to  be,  a  limited  one,  and  the  corporation 
could  not  make  use  of  the  lands  for  the  purpose  of  promoting 
the  commerce  of  the  state  upon  the  river,  then  it  does  not 
come  within  the  class  of  persons  named  by  said  acts,  and  could 
not  be  a  grantee  of  state  lands  for  the  purposes  named  in  the 
statutes. 

The  question  presented  here  is  not  like  the  one  decided  in 
Gould  V.  Budsan  Rvver  Railroad  (6  N.  Y.  522.)  That  was  an 
action  for  damages  claimed  to  have  been  sustained  by  the  plaint- 
iff by  reason  of  being  deprived  of  access  to  the  channel  of  the 
river  with  boats  and  vessel  from  his  farm.  The  case  was 
decided  upon  the  authority  of  Lansing  v.  Smith  (4  Wend.  9), 
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and  did  not  touch  the  validity  of  a  grant  of  lands  under  water ; 
and  nothing  is  said  in  that  case  from  which  it  can  be 
determined  what  the  court  would  have  decided  as  to  the 
validity  of  such  a  grant  had  one  been  made  to  the  plaintiff. 
Nor  is  there  anything  in  Langdon  v.  Mayor ^  etc.  (93  N.  Y.  29) 
applicable  to  the  question  involved  in  tliis  appeal.  What  the 
court  decided  in  that  case  was,  that  the  plaintiff  had  an  ease- 
ment for  passage  to  his  wharf  over  lands  of  the  city  under 
water,  lying  outside  of  the  wharf,  and  that  the  legislature 
could  not,  and,  by  the  statutes  under  which  the  city  was  acting, 
had  not  authorized  a  destruction  of  such  easement  without 
compensation  to  tlie  owner.  In  this  case  we  are  concerned 
solely  with  the  question,  whether  the  plaintiffs  were,  at  the 
time  of  the  grant  to  them  from  the  commissioners  of  the 
land  office,  owners  of  the  uplands  adjacent  to  the  land  under 
water  described  in  said  grant,  and  the  solution  of  this  question 
depends  upon  the  interpretation  of  the  statutes  relating  to  such 
grants.  Kin^sfand  v.  Mayor ^  etc.  (110  K.  Y.  569)  and 
WlUiams  V.  Mayor ^  etc.  (105  id.  419)  are  for  like  reasons 
inapplicable  to  the  question  under  discussion. 

If  the  Hudson  River  Railroad  Company  held  the  land  in 
front  of  plaintiffs'  property,  for  the  purpose  of  the  erection  of 
wharfs  and  docks  thereon,  to  which  access  by  the  river  was 
necessary  (and  many  such  cases  would  doubtless  occur  in  the 
ordinary  conduct  of  the  railroad  business)  then  an  easement 
over  the  lands  of  the  state  under  water  for  the  purposes  of 
access  to  such  docks  would  be  implied,  and  Langdon  v.  Mayor^ 
etc.,  and  kindred  cases  would  have  some  application. 

But  all  such  cases  are  provided  for  by  the  statutes  relating 
to  water  grants,  which  require  ample  notice  to  be  given  of  the 
application  therefor  to  the  commissioners  of  the  land  office,  so 
that  all  parties  whose  interests  are  likely  to  be  affected  may  be 
heard  before  the  commissioners  and  their  rights  protected.  The 
commissioners  are  empowered  by  the  General  Railroa'd  Law 
(Chap.  140,  Laws  of  1850,  §§  25^9),  to  make  grants  of  state 
lands  to  railroad  corporations  for  railroad  purposes.  This 
includes  power  to  grant  lands  under  water  for  the  erection  of 
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docks  necessary  to  the  transaction  of  the  company's  business. 
{In  re  N.  T.  C.  <&  IT,  jR.  /?.  li.  Co.,  77  N.  Y.  248.)  They  are 
also  empowered  to  grant  lands  nnder  water  for  the  purpose  of 
promoting  commerce  on  the  water.  The  whole  subject  of 
granting  state  lands  for  the  purposes  named  is,  therefore,  com- 
mitted to  the  judgment  of  the  commissioners,  to  be  exercised 
under  ample  notice  to  all  parties  interested.  And  I  cannot 
see  that  there  is  likely  to  be  any  conflict  of  titles  or  that  the 
rights  of  all  persons  are  not  fully  protected. 

It  is  sufficient  to  say,  however,  in  this  case,  that  there  is  no 
claim  that  the  railroad  company  acquired  or  used  its  land  for 
any  purpose  except  the  construction  thereon  of  its  road  bed  ; 
and  the  ownership  of  lands  used  solely  for  that  purpose  does  not 
constitute  the  railroad  company  an  adjacent  owner  within  the 
meaning  of  the  statute  relating  to  grants  of  lands  under  water. 
Nor  does  it  appear  that  the  Hudson  River  Railroad  Company 
complain  that  the  plaintiffs'  grant  is  in  violation  of  any  of  its 
rights,  and  if  it  is,  such  violations  may  very  well  be  left  to  be 
renaedied  at  the  suit  of  that  company. 

But  we  think  that  the  legislature  have  recognized  the 
authority  as  existing  in  the  commissioners  of  the  land  office  to 
grant  land  under  the  water  of  the  river  lying  outside  of  the  rail- 
road to  the  upland  proprietor. 

Chapter  283  of  the  Laws  of  1850  provides  that  the  com- 
missioners shall  make  no  grants  that  will  interfere  with  the 
rights  of  the  Hudson  River  Railroad  Company.  This  act  was 
parsed  after  the  general  railroad  law  and  after  the  construction 
of  the  Hudson  River  Railroad,  and  can  have  no  application 
to  grants  made  to  anyone,  except  an  owner  whose  shore  line  is 
east  of  the  railroad,  as  only  by  such  a  grant  could  there 
possibly  be  any  interference  with  the  railroad  company's 
rights.  This  statute  seems  to  contemplate  a  grant  of  land 
under  water  west  of  the  railroad  to  a  proprietor  whose  upland 
is  east  of  the  railroad ;  that  would  be  vaUd  if  the  railroad 
company's  rights  were  protected,  and  the  power  to  make  such 
grants  is,  therefore,  implied. 

If  we  turn  now  to  the  consideration  of  the  statutes  of  the  state 
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which  created  the  Hudson  River  Raiboad  Company,  and  author- 
ized the  construction  of  the  railroad,  it  will  appear,  I  think,  that 
they  are  in  harmony  with  the  policy  of  the  state  with  respect  to 
granting  lands  under  water  for  the  promotion  of  commerce,  and 
that  the  intent  of  the  legislature  was,  so  far  as  it  was  possible,  to 
protect  the  upland  owners  along  the  east  shore  of  the  river  in 
their  access  to  the  water  and  maintain  their  rights  in  the  river 
unimpaired  by  the  construction  of  the  railroad.  By  section 
15,  chapter  216,  Laws  of  1846,  said  company  was  i-equired  to 
erect  draw-bridges  over  the  navigable  streams  and  inlets  crossed 
by  its  road,  so  as  to  admit  the  passage  of  vessels  adapted  to  the 
navigation  of  such  streams  and  of  the  river.  In  crossing  bays  of 
the  river  it  was  to  construct  bridges  so  as  to  admit  of  the  passage 
of  vessels  to  and  from  such  bays ;  docks  and  wharves  which  were 
cut  off  from  the  river  by  said  railroad  were  to  be  extended  and 
improved  so  as  to  be  restored  to  their  former  usefulness,  and 
owners  thereof  were  authorized  to  occupy  the  river  front 
outside  of  the  railroad  for  the  erection  and  use  of  wharves 
and  docks.  By  section  16,  owners  of  land  over  which  said 
railroad  was  constructed  were  given  the  right  to  cross  the  same, 
at  some  convenient  place,  for  the  purpose  of  managing  their 
farms,  and  in  all  cases  where  the  railroad  passed  between 
such  lands  and  the  usual  place  of  access  to  the  river  and 
could  not  be  conveniently  crossed  by  reason  of  high  embank- 
ments, deep  cuts  or  otherwise,  said  company  was  required  to 
construct  and  maintain  convenient  roads  or  passes  for  the 
passage  of  persons,  cattle,  carriages  and  teams,  and  give  to  them 
their  usual  access  to  the  river. 

Thus  adequate  provision  was  made  to  give  to  every  owner 
of  lands,  bordering  upon  the  river,  easy  access  to  the  water; 
and  the  intention  of  the  legislature  appears  to  have  been  that 
the  construction  and  maintenance  of  the  railroad  should  inter- 
fere as  little  as  possible  with  the  rights  of  the  riparian  owner. 
In  view  of  these  provisions,  which  were  intended  to  preserve 
to  the  upland  proprietor  his  access  to  the  river,  we  do  not 
think  that  the  creation  of  a  railroad  corporation,  with  author- 
ity to  acquire  lands  and  construct  a  railroad  along  the  east 
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shore  of  the  river,  can  be  said  to  have  changed  the  policy  of 
the  state  with  reference  to  the  promotion  of  commerce  upon 
the  river,  or  deprived  the  commissioner^  of  the  land  office  of  the 
power  to  make  grants  of  land  undejr  water  for  snch  purpose 
to  the  owner  of  the  uplands. 

The  laws  upon  the  subject  of  these  grants  should  be  read 
in  connection  with  the  provision  of  the  charter  of  the  railroad 
'  company,  and  should  be  construed  in  the  light  of  the  purpose 
for  which  they  were  enacted ;  and,  so  construed,  there  is  no 
difficulty  in  upholding  all  the  rights,  powers  and  privileges 
which  the  state  intended  to  confer  upon  the  railroad  company, 
and  at  tlie  same  time  give  effect  in  all  proper  cases  to  grants 
of  land  under  water  made  by  the  commissoners  of  the  land 
office  outside  of  the  railroad  company's  land. 

The  grant  to  the  plaintiffs  expressly  reserved  and  excepted 
from  the  lands  conveyed  the  rights  of  the  Hudson  River  Rail- 
road Company,  and  thus  complies  strictly  with  the  statute  of 
1850,  quoted  above.  We  think  the  commissioners  of  the  land 
office  had  power  to  make  the  grant  and  that  it  is  valid. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Potteb,  J.,  dissenting. 

Judgment  reversed. 


Oboroe  F.  Hitssner  et  al..  Respondents,  v.  The  Brooklyn 
<JiTY  Railroad  Company,  Appellant. 

Prior  to  1877  defendant  operated  a  horse  car  railroad  on  Third  avenue  in 
the  city  of  B.  By  an  ordinance  of  the  common  council  of  the  city, 
pursuant  to  the  act  of  1873  (Chap.  432,  Laws  of  1878),  it  was  authorized 
to  run  cars  by  steam  motors  between  the  city  line  on  the  south  and 
Twenty-fotuth  street  on  the  north.  It  did  not  stop  its  cars  so  propelled, 
however,  at  said  street,  but  passed  into  and  along  it  for  some  distance, 
backed  them  into  Third  avenue,  and  then  in  front  of  plaintiflb'  premises, 
which  are  situated  on  the  north-westerly  corner  of  Third  avenue  and 
Twenty-fourth  street,  they  were  switched  onto  another  track,  making 
much  noise,  shaking  plaintiffs'  buildings,  casting  cinders,  smoke  and  dust 
filOKBLS  — ^VoL.  LXIX.     55 
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upon  their  premises,  and  interrupting  the  ordinary  use  of  the  street.  In 
an  action  to  recover  damages,  ?ield,  that  plaintiffs,  although  not  owners  of 
the  street,  as  abutting  owners  had  such  an  easement  therein  as  to  enable 
them  to  insist,  as  against  defendant,  that  it  should  be  devoted  only  to  the 
uses  consistent  with  a  public  street;  that  the  use  of  steam  as  a  motive  power 
in  the  manner  stated  was  unlawful  and  in  the  nature  of  a  nuisance,  and 
.plaintiffs  were  entitled  to  recover  the  damages  sustained. 

The  evidence  tended  to  show  that  said  imlawful  acts  depreciated  the  rental 
value  of  plaintiffs'  premises.  Held,  that  such  depreciation  was  a  proper 
measure  of  damages. 

'Under  the  instructions  of  the  court,  recovery  was  had  for  such  dami^es 
up  to  the  time  of  the  trial.  No  objection  was  made  that  the  recovery 
should  have  been  limited  to  the  damages  which  accrued  before  the  com- 
mencement of  the  action.  Held,  that  the  question  could  not  be  presented 
on  appeal. 

It  9eeim  the  recovery  is  a  bar  to  any  future  claim  for  damages  up  to  the 
time  of  trial. 

;Plaintiffs'  complaint  alleged,  in  substance,  that  they  owned  the  fee  of  the 
.avenue  te  its  centre,  and  that  defendant  unlawfully  operated  its  cars 
within  and  upon  their  half  of  the  avenue.  On  the  trial  plaintiffs  waived 
any  right  to  recover  nominal  damages  for  trespass  and  claimed  only  to 
xrecover  the  damages  to  their  premises  occasioned  by  the  nuisance,  and 
the  court,  in  its  charge,  made  the  right  to  recover  dependent  upon  the 
finding  of  the  jury* that  there  had-  been  a  substantial  injury  to  the 
premises  and  that  the  que&tion  as  to  whether  they  were  bounded  by 
the  centre  of  the  avenue  had  no  importance.  Defendant's  counsel 
requested  the  court  to  charge  that  plaintiffs  had  no  title  to  the  fee  in  the 
avenue  and  that  defendant  had  not  trespassed  upon  their  property.  The 
court  declined  to  charge  other  than  as  before  charged.  Held,  that,  as  the 
question  of  title  and  trespass  was,  by  the  waiver  of  plaintiffs*  counsel 
and  the  charge  made,  out  of  the  case,  defendant  could  not  have  been 
prejudiced  by  the  refusal. 

(Argued  April  28,  1889;  decided  June  4, 1889.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  23,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Samxid  D.  Morris  for  appellant.  The  proof  so  clearly  pre- 
ponderated against  the  plaintiffs'  claim  for  damages  that  a 
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nonsuit  should  have  been  granted.  A  mere  scintilla  of  evi- 
dence will  not  sustain  a  recovery.  {Dwigkt  v.  O,  L.  Ins.  Co.^ 
103  N.  T.  359 ;  Improvement  Co.  v.  Mason,  14  Wall.  442.) 
The  plaintiffs  did  not  own  the  fee  to  the  centre  of  the  street. 
( Wetmore  v.  ZaWj  34  Barb.  515 ;  English  v.  Brennan,  60  N.  T. 
609 ;  White's  Bk.  v.  Nichols,  64  id.  65 ;  Augustine  v.  Britt, 
15  Hun,  395 ;  80  N.  Y.  647.)  Defendant  was  entitled,  there- 
fore, to  have  the  jury  charged  as  requested,  that  the  plaintiffs 
have  no  title  to  the  fee  in  Third  avenue,  and  that  the  defend- 
ant has  not  trespassed  upon  the  plaintiffs'  property  in  operating 
its  road  in  front  of  plaintiffs'  property.  {Pavlitsch  v.  N.  Y.  (7., 
4  East.  Eep.  922 ;  Green  v.  White,  37  N.  Y.  405.) 

George  W.  Roderick  for  respondents.  The  defendant  cre- 
ated a  nuisance  in  the  highway,  such  use  of  the  highway 
being  in  direct  violation  of  law,  not  having  obtained  the 
requisite  consents  of  the  mayor  and  common  council  of  the 
city  of  Brooklyn,  and  of  the  plaintiffs,  and  the  plaintiffs,  as 
abutting  lot  owners,  even  though  their  title  does  not  extend 
to  the  soil  of  the  highway  itself,  having  an  easement  in 
such  highway,  and  having  suffered  special  damages  by  reason 
of  the  nuisance  to  their  premises,  are  entitled  to  maintain  an 
action  to  recover  the  damages,  and  even  enjoin  such  unlaw- 
ful use  of  the  highway  by  an  action  in  equity.  {Mahady  v. 
B,  R.  R.  Co.,  91  K  Y.  148 ;  Uline  v.  N.  Y.  C  R.  R.  Co., 
101  id.  98  ;  Lahr  v.  M.  R.  R.  Co.,  104  id.  291 ;  Henderson 
V.  K  Y.  C.  R.  R.  Co.,  78  id.  423  ;  Story  v.  El.  R.  R.  Co., 
90  id.  122;  MUhauY. Sharp,  27  id.  611,  624,  625  ;  Peoples. 
Kerr,  Id.  193 ;  Dams  v.  Mayor,  etc.,  14  id.  507  ;  Coming  v. 
Ixyweree,  6  Johns.  Ch.  439  ;  Atty. -General  v.  Cohoes,  6  Paige, 
133 ;  WiUiams  v.  N.  Y.  C.  R.  R.  Co.,  16  id.  97,  111 ;  Gardner  v. 
Newhurgh,  2  Johns.  Ch.  168  ;  Francis  v.  Schodkopf,  53  id. 
152 ;  Willoughhy  v.  Jenks,  20  Wend.  96  ;  Fresh.  Soc.  v.  A.  ds 
a.  R.  Co.,  3  Hill,  567 ;  Wager  v.  T.  U.  R.  R.  Co.,  25  N.  Y. 
5C1 ;  Craig  v.  R.,  etc.,  R.  R.  Co.,  39  id.  404  ;  Carpenter  y. 
O.  R.  R.  Cb,,  24  id.  265;  18  Am.  Law  Rep.  707 ;  R.  G.L.  Co. 
V.  Calkins,  62  id.  386 ;  Mahon  v.  N.  Y.  C.  R.  R.  Co.,  24  id. 
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658  ;  People  ex  rd.  Ennis  v.  Schroeder^  76  id.  160  ;  12  Hun, 
413  ;  North  v.  Cary,  4  T.  ife  C.  357 ;  N.  T.dbB.  S.  M.  Co. 
V.  City,  71  N.  Y.  580 ;  2  R.  S.  555,  §  27 ;  PeapU  v.  Nichols, 
52  N.  Y.  481.)  The  defendant  will  not  be  permitted  on  this 
appeal  to  claim  that  it  was  error  on  the  part  of  the  trial  judge 
to  permit  the  plaintifib  to  recover  damages  to  the  date  of  the 
trial  instead  of  to  the  date  of  the  commencement  of  the  action. 
{Uline  V.  N  F.  O.  R,  R,  Co.,  101  N.  Y.  98;  Lahr  v.  M. 
R.  R.  Co.,  104  id.  293;  Mc6<yoem  v.  N.  Y.  C.  R.  R.  Co., 
67  id.  417.)  It  is  immaterial  that  the  nuisance  was  created 
before  the  plaintiffs  became  the  owners  of  the  property ;  its 
continuance  from  day  to  day  after  the  plaintiffs  became  such 
owners  amounted  to  the  creation  of  a  fresh  nuisance.  (  Uline 
V.  N.  Y.  C.  R.  R.  Co.,  101  N.  Y.  98;  Lahr  v.  Met.  El.  R. 
R.  Co.,  104  id.  295.) 

Bradley,  J.  The  action  was  brought  to  recover  damages  to 
the  plaintiffs'  premises,  alleged  to  have  been  suffered  by  the 
unlawful  running  and  operating  of  the  defendant's  cars  upon 
the  street  in  front  of  such  premises,  which  are  situated  on  the 
north-westerly  comer  of  Third  avenue  and  Twenty-fourth 
street  in  the  city  of  Brooklyn.  Prior  to  1877  the  defendant 
operated  a  horse  car  railroad  on  the  avenue,  and  then  pursuant 
to  an  ordinance,  authorized  by  Laws  of  1873,  chapter  432, 
steam  motors  were  applied  by  the  defendant  to  run  its  cars 
between  the  city  line  on  the  south  and  Twenty-fourth  street 
on  the  north.  For  the  purposes  of  this  review  it  must  be 
assumed  that  the  defendant  had  the  right  to  use  such  motive 
power  to  run  its  cars  upon  Third  avenue  between  those  points, 
and  that  the  plaintiffs  had  no  right  to  complain  of  the  exercise 
of  such  right.  The  subject  of  their  complaint  is,  that  the 
defendant's  cars,  so  propelled,  did  not  stop  at  Twenty-fourth 
street,  but  that  after  passing  into  and  along  it  for  some  distance, 
they  were  backed  into  Third  avenue  on  the  north  side  of  that 
street,  and  there,  in  front  of  the  plaintiffs'  premises,  were 
switched  on  to  the  southerly  bound  track,  and  in  so  doing,  as 
evidence  on  the  part  of  plaintiffs  tends  to  prove,  much  noise 
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was  made,  the  plaintiffs'  buildings  shaken  some,  and  cinders, 
smoke  and  dust  discharged  and  cast  upon  their  premises,  and 
the  ordinary  use  of  the  street  there  interrupted  to  the  annoy- 
ance of  the  occupants,  and,  as  a  consequence,  the  value  of  the 
use  of  the  property  was  depreciated.  It  is  said  this  was  con- 
tinued, with  only  a  few  minutes  intermission  between  trains, 
daily,  from  early  in  the  morning  until  midnight.  The 
plaintiffs'  building  occupies  fifty  feet,  fronting  on  the  avenue, 
and  consists  of  three  stores  on  the  ground  floor  and  a 
dwelling  over  the  central  portion  of  them.  The  plaintiffs,  as 
abutting  owners,  had  such  an  easement  in  the  street  as  to  enable 
them  to  insist,  as  against  the  defendant,  that  it  should  be 
devoted  to  such  use  only  as  was  consistent  with  its  purposes 
as  a  public  street.  {Story  v.  iT.  T.  Eh  li.  li.  Co.^  90  N.  Y. 
122 ;  Lahr  v.  Met.  EL  B.  R.  Co.,  104  id.  268.)  It  will  be 
assumed  that  the  defendant  had  acquired  the  right  to  operate 
a  horse  railroad  on  the  avenue  in  front  of  the  plaintiffs'  place. 
The  right  to  do  so,  given  pursuant  to  statute,  is  not  deemed 
inconsistent  with  street  uses.  {People  v.  Kerr^  27  K.  Y.  188 ; 
Mdhady  v.  Bushwick  B.  B.  Co.,  91  id.  148.)  The  use 
of  steam  as  a  motive  power  in  the  movement  of  its  cars,  at 
the  place  in  question,  was  without  right  on  the  part  of  the 
defendant,  and  so  far  as  it,  and  the  manner  in  which  it  was 
*  used  there  in  the  operation  of  the  cars,  had  the  effect  to  molest 
the  occupants  in  the  use  and  enjoyment  of  the  premises  as 
indicated  by  the  evidence,  on  the  part  of  the  plaintiffs,  it  was 
in  the  nature  of  a  nuisaui^e.  Whether  any  substantial  injury 
resulted  to  the  premises  and  their  use  from  such  causes,  was  a 
qnestion  of  fact  for  the  jury  upon  the  conflicting  evidence  in 
that  respect.  The  inquiry  to  which  the  proof  was  directed, 
had  relation  to  the  effect  upon  the  rental  value  of  the  premises, 
and  there  was  evidence  tending  to  show,  that  the  consequence 
of  such  cause  was  a  depreciation  of  such  value  to  the  extent 
f  uHy  equal  to  the  amount  recovered.  The  weight  of  the  evi- 
dence on  that  subject  is  not  here  for  consideration.  It  may 
be  assumed,  in  view  of  the  instruction  to  the  jury,  that 
recovery  was  had  for  such  damages,  so  sustained,  up  to  the  time 
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of  the  trial,  although  the  plaintiffs  were  entitled  to  recover 
such  only  as  had  accrued  at  the  time  of  the  commencement 
of  the  action.  {UU7ie  v.  iT.  T.  C.  &  H.  R.  R.  R.  Co.^  101 
K  T.  98;  PondY.  Met.  EL  R.  R.  Co.,  112  id.  186.)  But 
as  that  question  was  not  raised  at  the  trial,  it  is  not  here  for 
consideration.  If,  however,  the  fact  is  as  assumed  in  that 
respect,  the  recovery  may  be  effectual  as  a  bar  to  any  future 
claim  for  damages  sustained  there  by  the  plaintiffs  prior  to  the 
time  of  the  trial.  {McGoveni  v.  iY.  T.  C.  cfc  //.  R.  R.  R. 
Co.,  67  N.  Y.  41Y.) 

The  court  was  requested  to  charge  the  jury  that  the  plaint- 
iffs had  no  title  to  the  fee  in  Third  avenue,  and  that  the 
defendant  had  not  trespassed  upon  the  plaintiffs'  property  in 
operating  its  cars  in  front  of  their  property.  The  court 
declined  to  do  so,  other  than  as  before  charged,  and  the 
defendant's  counsel  excepted.  The  plaintiffs  in  their  complaint 
set  forth  the  description  of  the  premises  in  the  same  manner 
as  it  was  represented  by  the  deeds  put  in  evidence,  and  alleged 
that  the  ancestor  of  the  plaintiffs,  and  from  whom  they 
derived  their  title  by  descent,  was  seized  and  possessed  of  the 
premises  so  described,  "  subject  only  to  the  public  easement  of 
a  common  street  or  highway  in  that  part  thereof  called  Tliird 
avenue."  And  they  also  alleged  that,  since  tlie  plaintife  became 
such  owners,  the  defendant  had  unlawfully  operated  its  cars, ' 
propelled  by  steam,  upon  that  portion  of  their  premises  within 
and  bounded  by  the  center  line  of  the  avenue.  It  is  by  reason 
of  this  element  of  trespass  alleged  in  the  complaint  that  the 
defendant's  counsel  contends  the  court  should  have  charged  as 
requested.  Assuming,  as  we  do,  that  such  request  was  sup- 
ported by  the  fact  embraced  in  it  in  respect  to  the  boundary 
of  the  plaintiffs'  premises,  the  defendant  was  entitled  to  the 
charge  as  requested,  unless  tlie  matter  was  obviated  by  what 
had  occurred  at  the  trial.  The  defendant's  counsel  had 
moved  the  court  to  require  the  plaintiffs  to  elect  whether  they 
woidd  claim  to  recover  for  trespass  or  nuisatice,  and  the  court 
remarked  that  if  the  plaintiffs  would  waive  their  right  to 
recover  nominal  damages  for  a  trespass  and  ask  to  recover  only 
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Bubstantial  damages  for  injury  to  the  premises,  the  motion 
would  be  denied.  Thereupon  the  plaintiffs'  counsel  waived 
any  right  they  had  to  nominal  damages  for  trespass.  And  in 
the  charge  to  the  jury  the  court  so  treated  the  case,  and  made 
the  right  of  recovery  dependent  upon  the  finding  of  the  jury 
that  there  had  been  a  substantial  injury  to  the  use  of  the  plaint- 
iffs' premises  by  the  operation  of  the  cars  with  steam  in  front 
of  the  premises,  and  charged  them  that  the  question  whether 
they  were  bounded  by  the  center  of  the  avenue  had  no 
importance.  It  is,  therefore,  clear  that  the  question  of  title  to 
land  within  the  street  was,  by  the  waiver  of  the  plaintiffs' 
counsel  and  the  charge  of  the  court,  out  of  the  case  as  it  went 
to  the  jury,  and  that  the  defendant  could  not  be,  and  was  not, 
in  any  maimer  prejudiced  by  the  refusal  of  the  court  to  charge 
as  so  requested,  or  by  the  charge  as  made  in  that  respect. 

We  have  examined  all  the  exceptions  appearing-  in  the 
record  to  have  been  taken  by  the  defendant,  and  fail  to  see  in 
them  any  support  for  the  charge  of  error  in  the  rulings  of  the 
court. 

The  judgment  should  be  affirmed. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  afltened. 


Cecilia  B.  O'Eeilley,  Appellant,  v.  The  City  of  Kingston,       luTlSl 

Respondent.  ^^-^ 

142125: 

In  an  action  to  set  aside,  as  illegal  and  void,  an  assessment  upon  lands  of  — — • 
plaintiff  for  paving  a  street  in  the  city  of  K.,  it  appeared  that  by  an 
ordinance  of  the  common  council,  passed  at  the  same  time  with  the  one 
authorizing  the  improvement,  the  grade  of  the  street  was  declared  to  be 
"  changed  and  amended."  The  city  charter  (Chap.  150,  Laws  of  1872, 
as  amended  by  chap.  429,  Laws  of  1875),  prohibits  a  change  in  the  grade 
of  a  street  except  upon  petition  of  a  majority  of  the  owners  of  the  lineal 
feet  frontage  on  that  part  of  the  street  to  be  graded.  No  such  petition 
was  presented.  There  was  no  record  of  any  previously  established  grade 
of  the  street.  It  appeared  that  some  attempt  had  been  made  to  establisli 
a  grade  and  to  conform  the  street  to  it;  but  that  the  surface  of  the  street 
was  very  irregular,  there  being  low  places  in  which  the  water  would 
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stand,  and  one  side  in  some  places  lower  than  the  other  side,  and  the  grade 
was  not  uniform.  When  the  street  was  paved  it  was  filled  in  places. 
Under  the  contract  for  the  work  the  change  in  the  actual  surface  of  the 
street  did  not  increase  the  expense,  no  charge  being  made  for  the  filling, 
and  the  assessment  was  simplj  for  the  paving.  The  trial  court  was 
requested  to  find,  as  a  fact,  that  the  change  of  grade  did  not  increase  the 
cost  or  the  assessment  on  plaintiff's  lot;  the  request  was  declined  as 
**  immaterial."  Held,  error;  that  it  devolved  upon  plaintiff  to  show  that 
she  was  damaged  by  the  assessment  made;  also,  that  a  material  change 
in  the  grade  had  been  effected  by  the  ordinance,  the  expense  of  which 
entered  into  the  assessment;  that  the  conforming  of  the  road-bed  neces- 
sarily required  some  grading,  but  did  not  necessarily  effect  a  change  of  the 
established  grade;  and  that  the  evidence  showed  there  was  no  change 
which  increased  plaintiff's  assessment. 

The  apportionment  it  appeared  was  made  in  proportion  to  the  frontage  of 
each  lot  upon  the  street;  some  of  the  lots  were  vacant,  others  occupied 
by  valuable  buildings.  Held,  that,  as  under  the  charter,  it  was  the  duty 
of  the  assessors  to  determine  the  benefits  derived  by  the  owners,  in  thus 
determining  they  acted  judicially,  and  their  judgment  as  to  the  amount 
of  benefit  derived  could  not  be  reviewed  here  unless  they  acted  upon  an 
erroneous  principle  in  making  the  assessment;  that  the  assessment  on 
each  lot,  in  accordance  with  the  number  of  feet  front,  was  not  neces- 
sarily an  erroneous  principle,  if  in  the  judgment  of  the  assessors  the 
owners  were  benefited  in  that  proportion. 

There  was  a  street  railway  whose  tracks  were,  before  the  improvement,  in, 
but  along  the  side  of  the  street.  The  railroad  company  agreed  ^th  the 
city  to  and  did  remove  its  tracks  to  the  centre  and  paved  the  street  between 
its  rails.  The  charter  provides  that  no  part  of  the  exx)ense  of  such  an 
improvement  shall  be  assessed  on  lands  **  not  bordering  on  or  touching  the 
Street."  It  was  objected  that  the  railroad  company  should  have  been 
assessed.  Held,  untenable;  that  the  land  occupied  by  it  did  not  border 
on  or  touch  the  street  within  the  meaning  of  the  charter,  it  being  simply 
a  part  thereof. 

The  provision  of  the  Code  of  Civil  Procedure  (§  46),  providing  that  a  judge 
shall  not  sit  as  such  or  take  any  part  in  the  decision  of  a  cause  or  matter 
if  he  is  related  to  any  party  to  the  controversy  within  the  sixth  degree, 
refera  to  a  judge,  justice  or  other  i)er8on  holding  a  court  eo  nomitie;  it 
has  no  application  to  asscssora. 

^aid  charter  provides  that  the  assessment  shall  be  upon  the  "owners  or 
occupants  and  upon  the  land  deemed  to  be  benefited; "  also,  that  if  an 
assessor  is  interested  in  property  liable  to  be  affected  by  such  an  assess- 
ment, the  common  council  may  appoint  a  freeholder  to  act  in  his  place. 
It  appeared  that  the  son  of  one  of  the  assessors  owned  one  of  the  lots 
assessed.  Upon  it  is  a  hotel  and  the  assessor  lived  there.  It  did  not 
appear  that  the  son  lived  on  the  premises,  or  who  ran  the  hotel.  It  was 
claimed  that  the  assessment  was  void  because  said  assessor  was  interested. 
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SUd,  untenable;  that  the  evidence  failed  to  show  that  the  assessor  was 
an  **  occupant "  within  the  meaning  of  the  charter,  or  that  he  was  inter- 
ested in  the  property  assessed. 

The  latter  alleged  defect  was  not  set  forth  in  the  complaint.  It  was  proved 
by  evidence  de  hors  the  record,  under  objection  by  defendant's  counsel. 
Eeldf  that  the  evidence  was  improperjy  received;  and  that  the  question, 
therefore,  was  not  properly  presented  on  appeal. 

Reported  below,  39  Hun,  285. 

(Argued  April  24,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  January  26,  1886,  which  reversed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John  E.  Van  Etten  for  appellant.  The  trial  court  was  right 
in  judging  the  assessment  void,  because  the  paving  for  which 
the  assessment  was  made  involved  a  change  of  the  established 
grade  of  the  avenue  paved  without  any  petition  or  consent  of 
adjacent  owners.  (Laws  of  1805,  chap.  87 ;  Laws  of  1 854,  chap. 
184,  §§  33,  34,  36 ;  Laws  of  1861,  chap.  145,  title  5  ;  In  re 
Mar)^,  2  Hill,  14 ;    In  re  Phillips,  60  N.  Y.  21,  22 ;   In  re 

Walter,  75  id.  324 ;  In  re  Banta,  60  id.  165  ;  LitUefield  v. 

Vernon,  41  id.  123, 136 ;  49  id.  587 ;  Li  re  Jolm  amd  Cherry 
Streets,  19  Wend.  675  ;  Genet  v.  City  of  Brooklyn,  69  N.  Y, 
506,  516 ;  In  re  Second  Ave,  M.  E.  Church,  66  id.  395 ; 
MerriU  v.  ViUage  of  PoH  Chester,  71  id.  309.)  The  assess- 
ment is  void  because  the  assessors  in  making  it  went  upon  a 
rule  wrong  in  law.  Instead  of  apportioning  the  tax  accord- 
ing to  the  benefit  received,  they  did  it  according  to  an 
arbitrary  fixed  rule  of  $1.45  per  lineal  foot  front  on  the  avenue, 
without  regard  to  depth,  value  or  any  other  consideration. 
{People  V.  J.  C.  CouH,  55  K  Y.  604,  605,  606,  607 ;  Kennedy 
V.  CUyof  Trtry,  77  id.  493,  494;  12  Hun,  182;  Clark  v. 
Vill<ige  of  Dunkirk,  75  K  Y  612;  Stewart  v.  Palmer,  74 
SiCKELS  — ^VoL.  LXIX.     66 
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id.  183 ;  People  v.  Mayor,  etc.,  63  id.  291,  300 ;  In  re  W. 
and  A,  Streets,  19  Wend.  678,  690 ;  In  re  Roberts,  81  id.  62.) 
The  horse  raiboad  company  was  liable  to  assessment  and  tax- 
ation for  the  bed  of  its  road  as  real  estate.     (2  R.  S.  [7th 
ed.]  981 ;  Laws  of  1881,  chap.  293 ;  People  ex  rd.  F.,  etc,, 
li.  R,  Co,  V.  Cassidy,  46  N.  Y.  46 ;  Smith  v.  Mayor,  etc.,  68 
id.  552,  555.)     The  road  when  built  is  private  property,  and  is 
not  and  does  not  form  a  part  of  the  street  for  the  use  of  the  pubUc 
at  large.     {B.  C.  R.  R.  Co.  v.  B.  C.  R.  R.  Co.,  32  Barb.  353, 
361,  372.)    The  entire  building  of  the  road  devolved  upon 
the  railroad  company  exclusively.     (Da/vis  v.  Mayor,  etc.,  14 
N.  Y.  506.)     The  duty  to  keep  the  roadway  of  the  streets  in 
repair,  which  devolved  upon  the  railroad  company  when  the 
company  elected  to  take  the  benefit  of  the  license  granted 
it,  was  a  duty,  the  benefit  of  which  was  not  confined  to  the 
municipality  only,  but  it,  also  enured  to  the  public  and  those 
who  might  otherwise  be  charged  with  the  expenses  of  the 
work,  to  wit,  especially  adjacent  owners.     {City  of  Brooklyrh 
V.  B:  C.  R.  R.  Co.,  47  K  Y.  476, 485 ;   WalTcer  v.  Caywood^ 
31  id.*  51 ;  Eno  v.  Mayor,  etc.,  68  id.  215,  219 ;  B.  C.  R.  R. 
Co.  V.  B.  C.  R.  R.  Co.,  32  Barb.  358 ;  State  of  N.  T.  v. 
Mayor,  etc.,  3  Duer,  119 ;  Riddle  v.  Proprietors  of  Locks, 
7  Mafis.   169,   184,   185.)      The    common    council    had  no 
right  to  direct  or  the  assessors  to  include  in  the  assessment 
upon  adjoining  owners  any  part  of  the  expense  incurred  by 
paving  between,  over  and  under  the  projecting  part  of  the  ties 
of  the  railroad.     {Elinendorf  v.  City  of  Albany,  17  Hun,  81.) 
The  assessment  is  also  void  for  the  reason  that  one  of  the 
assessors  making  the  assessment  was  disqualified  from  acting, 
by  reason  of  his  occupancy  of  property  on  the  line  of  the 
street  subject  to  assessment,  and  actually  assessed,  and  also  of 
consanguinity  to  the  owner  thereof.      {Regina  v.   C.   Com., 
1  Ad.  &  E.  468  ;  Regina  y.  A.  C.  Co.,  14 id.  854,  865 ;  Regina 
V.  Justices  of  Hdfordshire,  6  id.  753,  756.) 

William  Lounsbery  for  respondent.     It  was  not  suflScient 
to  show  that  the  street  had  been  graded  by  the  former  village 
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of  Kingston.  It  waa  necessary  to  show  both  an  estab- 
lishment of  grade  and  a  working  to  it,  so  as  to  make  an  assess- 
ment, and  that  the  owner  had  been  subjected  to  costs  by 
reason  of  a  former  establishment  of  a  grade.  {In  re 
Brady y  85  N.  T.  268,  270.)  The  question  of  increase  of  cost 
by  the  change  of  grade  is  not  immaterial.  {In  re  M.  L.  Ins. 
Co.^  89  N.  Y.  530.)  If  an  assessment  is  void  because  it  is 
made  by  lineal  feet,  it  is  no  cloud  upon  the  title.  {Stewart  v. 
Palmer,  74  N.  Y.  183 ;  Horn  v.  T(ywn  of  New  Lots,  83  id. 
100-104.)  Whether  the  assessment  was  equitably  apportioned 
rested  in  the  judgment  of  the  assessors  alone,  and  the  court 
cannot  review  that  determination.  {In  re  Eager,  46  N.  Y. 
100 ;  In  re  Ci'uger,  84  id.  619.)  If  it  was  proper  for  the 
court  to  determine  by  evidence  the  question  whether  the  assess- 
ment was  equitably  made,  then  it  was  error  to  exclude  the  evi- 
dence upon  tliat  question  offered  by  the  defendant  on  the 
examination  of  one  of  the  assessors  who  made  the  assessment. 
{Kennedy  v.  City  of  Tray,  77  N.  Y.  493.)  The  agreement 
between  the  railroad  company  and  the  city  upon  a  division  of 
the  pavement  was  apparently  equitable,  based  upon  occu- 
pancy, and  lawful.  {In  re  Appleby,  26  Hun,  427 ;  Elmen- 
dorfy.  City  of  Albany^  17  id.  81 ;  Kennedy  v.  City  of  Troy, 
77  K  Y.  493 ;  Western  R.  R.  Co,  v.  Kolan,  48  id.  513.)  The 
assessors  were  not  judicial  officers  and  disqualified  by  the  Code, 
section  44.  (2  R.  S.  275,  §  2 ;  People  v.  Wheeler,  21  N.  Y. 
82 ;  Foot  V.  Styles,  57  id.  399.)  The  assessment  does  not 
appear  to  be  tainted  with  fraud.  The  errors  alleged  are  tech- 
nical and  not  substantial,  and  are  not  of  a  character  to  avoid 
it.  In  re  Brady,  85  N.  Y.  268  ;  In  re  Merriam,  84  id.  596 ; 
In  re  Cruger,  Id.  619.) 

IIaight,  J.  This  action  was  brought  to  set  aside  and  adjudge 
void  an  assessment  made  upon  lands  of  the  plaintiff,  for  the 
paving  of  Union  avenue  in  the  city  of  Kingston.  It  is  claimed 
in  the  first  place  that  the  assessment  is  void  because  of  the 
change  of  the  grade  of  the  street  without  the  consent  of  the 
adjoining  owners,  and  that  the  expense  of  such  change  was 
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incorporated  in  the  assessment.  The  ordinance  was  passed  on 
the  23d  day  of  May,  1879,  and  is  entitled  "  an  ordinance  for 
amending  the  grade  of  Union  avenue  from  St.  James  street  to 
Greenkill  avenue."  Section  1  of  the  ordinance  provides  that 
"  the  grade  of  that  portion  of  Union  avenue  in  said  city,  lying 
between  the  southerly  line  of  St.  James  street  and  the  north- 
erly line  of  Greenkill  avenue,  is  hereby  changed  and  amended, 
and  shall  be  as  follows."  It  then  proceeds  with  the  ^ecific 
description  of  the  grade  as  established.  On  the  same  day 
another  ordinance  was  passed  providing  for  the  pavement  of 
Union  avenue,  lying  between  the  easterly  line  of  Holmes  street 
and  the  southerly  line  of  Albany  avenue,  excepting  that  por- 
tion of  the  roadway  occupied  by  the  tracks  of  the  Kingston 
and  Rondout  Horse  Raih-oad  Company.  That  ordinance 
provided  for  the  pavement  of  the  street  and  that  it  should  be 
"adjusted  and  regulated  to  conform  to  the. proper  grades;" 
that  twenty-five  per  centum  of  the  cost  should  be  paid  by 
general  tax  upon  the  city,  and  that  seventy-five  per  centum  of 
such  cost  should  be  defray^  by  special  assessment  upon  such 
portions  of  the  real  estate  of  the  city  bordering  on  or  touch- 
ing the  avenue,  and  against  the  owners  thereof,  as  the  assessors 
of  the  city  shall  deem  more  immediately  benefited  by  such 
improvement.  The  chartor  of  the  defendant  prohibited  the 
change  of  the  grade  of  a  street  which  had  been  established, 
except  upon  the  petition  of  tlie  owners  of  a  majority  of  the 
lineal  feet  frontage  on  the  part  of  the  street  to  be  graded,  etc. 
No  petition  of  a  majority  of  the  owners  of  the  lands  fronting 
upon  the  avenue  was  presented  to  the  common  council  for  a 
change  of  the  grade,  and,  consequently,  the  ordinance  was 
without  authority,  if  a  material  change  was  effected  by  it. 
The  trial  court  was  requested  to  find  as  a  fact  that  the  change 
of  the  grade  of  the  new  pavement  did  not  increase  the  cost  of 
the  work,  and  that  the  amount  of  the  assessment  upon  the 
plaintiff's  lot  was  not  increased  by  any  change  made  in  the 
grade.  The  request  was  refused  in  these  words :  "  Declined, 
and  as  I  think  immaterial." 

The  General  Term  held  that  this  request  should  have  been 
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found,  and  that  it  was  material.  The  General  Term  had  the 
power  to  review  the  facts  and  determine  whether  a  finding  was 
against  the  weight  of  evidence  or  whether  a  request  to  find 
was  supported  by  a  preponderance  of  evidence  and  should 
have  been  found.  As  we  have  seen,  the  trial  court  did  not 
base  its  refusal  to  find  the  request  upon  the  ground  that  it  was 
not  supported  by  the  evidence,  but  chiefly  upon  the  ground 
that  it  was  deemed  immaterial.  In  determining  these  questions 
it  becomes  important  to  ascertain  whether  there  was  any 
material  change  in  the  grade  made  by  the  ordinance  com- 
plained of.  In  the  first  place,  there  is  no  record  of  any  pre- 
viously established  grade  of  the  street,  yet  it  appears,  from 
various  resolutions  of  the  directors  of  the  village  of  Kingston, 
that  some  attempt  had  been  made  to  establish  a  grade,  and  to 
grade  the  street  so  as  to  conform  to  that  established ;  but  in 
no  place  are  we  given  a  description  of  the  grade  so  established, 
only  as  it  appears  from  the  testimony  of  the  witnesses  to  the 
effect  that  the  street  was  worked  to  conform  to  the  stakes  that 
were  set  by  the  surveyor,  and  that  the  summit  of  the  street 
was  at  a  different  point  from  that  established  by  the  ordinance 
of  1879 ;  that  when  the  street  was  paved  in  some  places  it  was 
filled  in  so  as  to  raise  the  surface  of  the  street  five  or  six 
inches,  and  in  one  place  about  eighteen  inches.  On  the  other 
hand,  there  is  abundant  evidence,  that  is  not  contradicted, 
showing  that  the  surface  of  the  street  aia  it  existed  prior  to  the 
pavement  was  very  irregular ;  that  the  side  of  the  street  in 
some  places  was  lower  than  the  other  side ;  that  there  were 
low  places  in  which  the  watet  would  stand,  and  that  the  grade 
'was  not  uniform.  Under  this  evidence,  even  if  we  concede 
that  there  was  a  change  in  the  grade  from  that  previously 
established,  we  are  left  powerless  to  determine  as  to  the  par- 
ticulars or  the  extent  of  the  change  made.  If  a  previous 
grade  had  been  established,  we  must  assume  that  it  was  intended 
to  be  comparatively  uniform  so  far  as  the  surface  was  con- 
cerned, and  that  it  did  not  provide  for  holes  or  low  places  in 
which  the  water  would  stand,  or  that  one  side  of  the  grade 
should  be  lower  on  one  side  of  the  street  than  on  the  other. 
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If  there  was  no  material  change  in  the  grade,  or  if  the  changes 
made  were  of  a  trivial  and  unimportant  character  it  might 
well  follow  that  the  cost  of  the  pavement  was  not  increased. 
It  devolved  upon  the  plaintiff  to  show  that  she  was  damaged 
by  the  assessment  made,  and  in  order  to  invaUdate  the  assess- 
ment she  must  show  that  a  material  change  in  the  grade  had 
been  effected  by  the  ordinance ;  that  the  ordinance  was  void  • 
and  that  the  expenses  of  such  change  entered  into  the 
assessment. 

Upon  the  question  of  the  expenses  of  the  grading,  and  as  to 
whether  it  entered  into  the  assessment,  we  have,  first,  the  tes- 
timony of  the  engineer  of  the  city  to  the  effect  that  no  change 
in  the  actual  surface  of  the  street,  which  was  made  by  the  pav- 
ing, made  any  additional  expense  which  increased  the  amount 
of  the  final  estimate.  We  then  have  the  agreement  with  the 
contractors  in  which  they  undertake  to  grade,  regulate  and 
pave  the  street,  and  to  receive  therefor  "  the  following  prices 
as  full  compensation  for  furnishing  all  the  materials  and  labor 
which  may  be  required  in  the  prosecution  of  the  whole  of  the 
work  to  be  done  under  this  agreement,  and  in  all  respects  per- 
forming and  completing  the  same,  to  wit :  For  the  Telford  pave- 
ment, per  square  yard,  the  sum  of  77  cents,  including  all  excavar 
tions  therefor  and  labor  and  materials  used  or  employed  thereon ; 
for  cobblestone  pavement  in  gutters,  per  square  yard,  the  sum 
of  37^  cents,  including  all  excavations  therefor  and  labor  and 
materials  used  or  employed  thereon ;  for  regulating  and  adjust- 
ing the  curb  and  gutter,  per  lineal  foot,  the  sum  of  3.cents ; 
for  regulating  and  relaying  sidewalks,  per  lineal  foot,  the  sum 
of  3  cents."  No  charge  appears  to  have  been  made,  or 
agreed  to  be  paid,  for  any  filling  of  any  irregular  or  uneven 
surface  of  the  road-bed.  We  next  have  the  resolution  of  the 
council  passed  after  the  submission  of  the  final  estimate  of  the 
cost  of  paving  the  avenue,  in  which  the  assessors  are  directed 
to  assess  seventy-five  per  cent  of  the  expenses  of  sy^chpamng 
as  determined  by  such  final  estimate  upon  the  real  estate  bor- 
dering on  or  touching  Union  avenue  as  the  assessors  shall  deem 
to  be  more   immediately  benefited   by  such   improvement 
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Union  avenue,  before  the  pavement,  was  occupied  by  a  street 
railroad  which  ran  along  the  side  of  the  street  near  the  gutter. 
It  had  been  occupied  by  a  plank-road  which,  some  years  before, 
had  been  taken  up  and  a  stone-road  substituted  in  the  place  of  it. 
When  the  street  was  repaved  the  street  railroad  company's  track, 
under  an  arrangement  made  between  the  company  and  the  city, 
was  removed  to  and  constructed  in  the  center  of  the  street. 
The  paving  of  the  street  made  it  necessary  to  remove  the 
stone-road  previously  existing,  and  to  conform  the  surface  of 
the  road-bed  for  the  new  pavement.  The  conforming  of  the 
road-bed,  of  necessity,  required  some  grading,  but  did  not  neces- 
sarily effect  a  change  of  the  established  grade. 

Under  the  evidence  to 'which  we  have  called  attention,  it 
appears  to  us  that  the  conclusion  was  warranted  that  there  was 
no  change  of  the  grade  which  increased  the  cost  of  the  pave- 
ment, and  that  the  assessment  upon  plaintiffs'  lot  was, 
consequently,  not  increased  by  any  such  change,  and  that  the 
General  Term  properly  held  that  such  facts  should  have  been 
found  by  the  trial  court.     {James  v.  Cowing^  82  N.  Y.  449.) 

If  there  was  no  cost  of  grading  the  street  to  conform  to  a 
changed  grade  embraced  in  the  assessment  made  upon  the 
plaintiff's  premises,  then  the  plaintiff  would  not  be  injured  by 
reason  of  the  assessment,  and  would  have  no  standin£^  in  court 
to  have  it  adjudged  void ;  consequently,  the  facts  requested  to 
be  found  by  the  trial  court  were  material. 

Objection  is  made  to  the  assessment  upon  the  ground  that 
it  was  apportioned  among  the  owners  of  the  lots  fronting  upon 
the  avenue  in  proportion  to  the  frontage  of  each  lot  upon  the 
street,  some  of  the  lots  being  vacant  and  others  occupied  by 
valuable  buildings.  The  charter  provides  that  "  the  common 
council  shall  have  power  to  cause  any  street,  alley,  lane,  high- 
way or  public  ground  or  any  part  or  parts  thereof  in  said  city 
to  be  graded,  paved  or  repaired  *  *  *  and  to  determine 
by  resolution  what  part,  or  portion,  if  any,  not  exceeding  t  wenty- 
five  per  centum  of  the  expenses  of  such  grading,  paving  etc., 
*  *  *  shall  be  paid  by  a  general  tax  upon  the  city ,  and 
such  part  or  portion  of  such  expenses  shall  thereupon  become 
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a  charge  upon  said  city  and  shall  be  added  to  and  raised  with 
the  next  general  assessment  and  tax  for  city  purposes; 
and  what  part  or  portion  of  such  expense  shall  be  defrayed 
by  special  assessment  upon  such  portions  of  the  real  estate  in 
said  city  and  against  the  owners  thereof  as  the  assessors  of 
said  city  shall  deem  more  immediately  benefited  by  such 
improvement.  No  part  of  the  expense  of  grading  or  paving 
a  street  shall  be  assessed  upon  any  lands  not  bordering  on  or 
touching  said  street."     (Laws  of  1872,  chap.  150,  §  98.) 

It  will  be  observed  that  the  land  to  be  assessed  must  be  that 
bordering  on  or  touching  the  street,  and  that  it  was  the  duty 
of  the  assessors  to  determine  the  benefits  derived  by  the 
owners  of  such  land  as  does  border  on  or  touch  the  street 
improved.  In  thus  determining  the  benefits  the  assessors  act 
judicially.  They  had  an  opportunity  to  examine  the  premises 
perscmally,  and  were  thus  possessed  of  information  which  can- 
not be  brought  before  a  court  on  review,  consequently  their 
judgment  upon  the  question,  as  to  tlie  amount  of  benefit 
derived,  cannot  be  here  reviewed,  unless  they  acted  upon  an 
erroneous  principle  in  making  the  assessment.  It  appears  that 
they  reached  the  conclusion  that  the  tax  should  be  apportioned 
among  the  owners  of  the  real  estate  bordering  upon  the  street 
according  to  the  number  of  feet  front  owned  by  each  indi- 
vidual. This  is  not  necessarily  an  erroneous  principle,  if  it 
was  their  judgment  that  each  owner  was  benefited  in  that  pro- 
portion. On  the  other  hand,  it  may  be  the  most  just  and 
equitable  of  any  that  could  be  adopted.  {In  the  Matter  of 
Cruger,  84  N.  Y.  619 ;  In  the  Matter  of  Eager,  46  id.  100, 
109.)  Further  objection  is  made  to  the  assessment  upon  the 
ground  that  the  street  railroad  company  was  not  assessed  by 
the  special  assessment  ordered  by  the  common  council.  It 
appears  that  the  company  had  a  grant  from  the  city  to  con- 
struct and  operate  a  street  railroad  through  Union  avenue, 
and  before  the  paving  it  entered  into  an  agreement  with  the 
city  to  remove  its  tracks  to  the  center  of  the  street,  and  to 
pave  the  street  between  its  rails  with  block  stone,  and  tliat  this 
was  done.    It  does  not  expressly  appear  that  the  pavement 
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between  the  rails  by  the  street  railroad  was  to  be  in  lieu  of  an 
assessment,  and  yet  such  was  doubtless  the  understanding  of 
the  parties.  But  it  appears  to  us  that  the  objection  is  answered 
by  the  statute  and  resolution  of  the  council  directing  the 
assessment.  As  we  have  seen,  the  statute  provides  that  no 
part  of  the  expense  of  grading  or  paving  the  street  shall  be 
assessed  upon  any  lands  not  bordering  on  or  touching  the 
street ;  the  resolution  of  the  council  is  that  the  expenses  of  the 
pavement  "  be  defrayed  by  a  special  assessment  upon  the  real 
estate  in  said  city  bordering  on  or  touching  said  Union  avenue, 
as  the  assessors  of  said  city  shall  deem  to  be  more  immediately 
benefited  by  such  improvement." 

The  fact  that  no  assessment  was  made  upon  the  street  rail- 
road company  is  evidence  that  the  assessors  did  not  deem  the 
company  "immediately  benefited."  Under  the  statute  and 
resolution,  it  is  the  land  bordering  on  or  touching  the  street 
that  is  to  be  assessed.  The  land  occupied  by  the  street  railroad 
company  is  a  part  of  the  street;  it  does  not  border  on  the  street 
nor  does  it  touch  the  street,  for,  being  a  part  of  the  street,  it  is 
the  thing  touched  and  not  which  does  the  touching.  A  street 
cannot  well  touch  itself,  for  touching  ordinarily  implies  dif- 
erent  bodies  or  parcels  brought  in  contact  with  each  other. 

It  is  now  contended  that  the  assessment  is  void  for  the  reason 
that  one  of  the  assessors  was  interested  in  one  of  the  lots 
assessed  ;  that  he  was  the  father  of  the  owner  to  whom  it  waa 
assessed,  and  lived  thereon.  No  such  defect  was  alleged  in 
the  complaint.  The  General  Term,  however,  was  of  the  opin- 
ion that  the  question  being  jurisdictional,  it  was  properly 
before  the  court  for  consideration.  But  is  this  so?  The 
record  of  the  assessment  disclosed  no  such  defect.  It  appears 
to  have  been  made  by  the  city  assessors,  and  it  does  not  appear 
that  either  had  any  interest  in  the  property  assessed,  or  was 
related  to  any  of  the  owners  thereof.  Had.  such  interest  or 
relationship  appeared,  the  proper  mode  of  review  would  have 
been  by  certiorari.  It  is  the  fact  that  such  interest  or  rela- 
tionship does  not  appear  upon  the  record,  that  a  court  of  equity 
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is  given  jurisdiction.  The  interests  or  relationship  of  the 
assessor  can  only  be  determined  by  extrinsic  evidence  d^  hars 
the  record.  Suppose,  therefore,  that  this  defect  was  the  only 
one  upon  which  the  plaintiff  relied  to  annul  the  roll,  and  that 
the  complaint  alleged  that  the  roll  was  illegal  without  specifying 
in  what  the  illegality  consisted.  Can  there  be  any  doubt  but  that 
the  complaint  would  be  demurrable  ?  There  would  be  nothing 
upon  which  the  defendant  could  take  issue,  or  that  would 
apprise  it  of  the  claim  it  was  to  meet.  It  appears  to  us  that 
the  question  is  fully  answered  by  the  case  of  Knapp  v.  City 
of  Brooklyn  (97  K.  Y.  520-523).  It  may  be  urged  that  evi- 
dence  of  the  relationship  of  the  assessor,  etc.,  was  received 
upon  the  trial.  Very  true,  but  it  was  admitted  under  the 
objection  of  the  defendant,  and  the  city  ought  not  now  to  be 
held  responsible  for  the  evidence  so  improperly  received  under 
its  objection.  But,  assuming  that  the  question  is  properly 
before  this  court  for  consideration,  we  are  of  the  opinion  that 
no  cause  is  shown  for  equitable  relief.  So  far  as  the  question 
of  consanguinity  or  affinity  is  concerned,  it  is  sufficient  to  say 
that  the  provisions  of  section  46  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  a  judge  shall  not  sit  as  such  or 
take  any  part  in  the  decision  of  a  cause  or  matter  if  he  is 
related  by  consanguinity  or  affinity  to  any  party  to  the  contro- 
versy within  the  sixth  degree,  refer  to  judges  or  justices  or 
other  persons  holding  a  court  eo  nomine^  and  have  no  applica- 
tion to  assessors.  Were  it  otherwise,  many  of  the  small 
villages  would  be  unable  to  find  persons  qualified  to  serve  as 
assessors.  {Foot  v.  Stiles  et  at.,  57  N.  Y.  399-406  ;  People  v. 
Wheder,  21  id.  82-86.) 

The  question  of  interest  requires  more  consideration. 
The  defendant's  charter  provides  that  "  if  the  assessors  or 
any  or. either  of  them  be  interested  in  property  liable  to 
be  affected  by  such  assessment,  or  from  any  cause  inca- 
pable of  acting,  the  common  council  may  appoint  in  place 
of  such  assessor,  that  is  disqualified,  a  disinterested  free- 
holder of  said  city,  residing  therein,  to  perform  the  duties  of 
such  assessor  under  this  section  as  to  such  assessment"     (Laws 
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1872,  chap.  150,  §  98.)    " May"  should,  doubtless,  be  read  as 
must  /  and,  under  the  charter,  the  duty  devolved  upon  the 
common  council  to  appoint  a    disinterested    freeholder   in 
case  one  of  the  assessors  was  interested  in  the  property  to  be 
affected  by  the  assessment.     The  question  is,  therefore,  wliether 
assessor  Osterhoudt  was  interested  in  the  lot  on  which  he 
lived  and  which  was  assessed  to  his  son  William,  who  was  the 
owner  thereof.     It  is  claimed  that  Osterhoudt,  as  occupant, 
was  liable  to  be  assessed,  and  was  consequently  interested.  The 
provisions  of  section  98  of  the  charter  upon  this  point  are  not 
in  entire  harmony.     The  first  clause  provides  that  the  "  expense 
shall  be  defrayed  by  special  assessment  upon  such  portions  of 
the  real  estate  in  said  city  a?id  against  the  owners  thereof  as 
the  assessors  of  said  city  shall  deem  more  immediately  bene- 
fited," etc.     Under  this  provision  the  assessment  is  to  be  made 
against  the  '^  owners,"  and  the  occupants  are  not  mentioned. 
But  further  on  the  assessors  are  required  to  make  a  "  certificate 
of  such  special  assessment,  entering  therein  the  names  qfovmers 
or  occupants  of  the  land  assessed,"  etc.     And,  again,  it  pro- 
vides that  ^^  they  shall  make  a  just  and  equitable  assessment  of 
the  amount  fixed  by  the  common  council  against  the  said 
owners  or  occupa/nts  and  upon  the  lands  deemed  to  be  bene- 
fited," etc.    We  have  not  thought  it  necessary  to  construe 
these  provisions  and  determine  whether  an  occupant  can  be 
personally  bound  or  made  liable  to  pay  a  special  tax  of  this 
nature,  for  we  are  of  the  opinion  that  the  question  should  be 
disposed  of  on  another  ground.     It  appears  from  the  evidence 
that  Osterhoudt  lives  in  the  house  on  the  lot  assessed  to  his  son 
William,  and  that  William  is  the  son ;  that  the  house  is  a  hotel, 
and  was  run  as  such  at  the  time  of  the  assessment.    It  does 
not  appear  whether  William,  the  owner,  lived  on  the  premises 
or  who  ran  the  hotel.     If  William  lived  in  and  conducted  the 
hotel,  he  was  both  owner  and  occupant,  and  no  other  person 
could  be  properly  assessed.     If  the  hotel  was  nm  by  some 
other  person  and  Osterhoudt  lived  with  him  as  a  guest,  he 
would  not  be  an  occupant,  within  the  meaning  of  the  statute, 
hable  to  be  assessed.     Showing  that  Osterhoudt  lived  upon 
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the  premises  was  not  sufficient  to  establish  that  he  was  inter- 
ested. To  do  that,  it  must  appear  that  he  was  an  occupant, 
within  the  meaning  of  the  statute,  and  liable  to  be  assessed  for 
the  improvement  as  such. 

It  follows  that  the  exceptions  taken  to  the  finding  of  fact 
and  conclusion  of  law  upon  this  subject  were  well  taken,  and 
that  the  order  of  the  General  Term  should  be  affirmed 
and  final  judgment  ordered  for  the  defendant  on  the  stipula- 
tion, with  costs.     So  ordered. 

All  concur,  except  Parker,  J.,  not  voting ;  Bradi^y  J., 
concurring  in  result". 

Order  affirmed  and  judgment  accordingly. 


Frederick  A.  Baldwin  et  al..  Respondents,  v.  Ira  E.  Doying 
1 1 14  45a[  et  al..  Impleaded,  etc.,  Appellants. 


138  fi»       '^^  make  exceptions  to  a  refusal  of  a  referee  to  find  a  fact  sufficient  ground 
--   ,— .-21        for  a  reversal,  it  must  appear  that  had  he  found  as  requested  the  result 
150  36 1'        would  have  been  affected. 

""■"■*■"  In  an  action  upon  a  promissory  note  the  answer  alleged  that  the  note  was 
procured  to  be  discounted  by  one  F.  in  pursuance  of  a  corrupt  and  usur- 
ious agreement,  whereby  he  received  and  charged  a  greater  rate  of  interest 
than  prescribed  by  law.  Upon  the  trial  defendants  failed  to  show  by  whom 
the  note  was  discounted,  or  that  the  person  so  discounting  it  charged  more 
than  the  legal  rate.  They  proved,  and  requested  the  referee  to  find,  thai 
one  who  had  previously  assisted  in  procuring  discounts  of  paper  made 
and  indorsed  by  the  same  parties,  agreed  to  discount  or  procure  the  note 
to  be  discounted  for  five  per  cent  of  its  face;  that  he  procured  the  note  to 
be  discounted,  and  subsequently  gave  to  the  iudorser,  with  whom  he 
made  the  agreement,  a  check  of  F.  for  the  face  of  the  note,  less  five  per 
cent,  as  the  proceeds  of  the  note.  It  appeared  that  F.  did  not  discount 
the  note.  These  requests  were  refused  and  exceptions  taken.  Held, 
that  the  refusals  to  find  did  not  constitute  error  justifying  a  reversal  of 
the  judgment,  as  if  the  referee  had  found  as  raiuested,  this  would 
not  have  justified  a  determination  in  favor  of  defendants;  that  the  burden 
of  proof  was  upon  them  to  show  the  usurious  exaction  by  the  parly 
discounting  the  note,  and  such  result  was  not  accomplished  by  proof  of 
payment  of  a  sum  of  money  exceeding  the  legal  rate  of  interest  to  a 
party  undertaking  for  a  consideration  to  procure  the  note  to  be  discounted: 
that  if  D.  acted  as  agent  for  the  defendant,  the  plaintiffs' rights  could  not 
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be  affected  by  proof  of  transactions  between  defendants  and  their  agent; 
that  even  if  it  could  he  held  that  in  what  he  did  D.  was  the  agent  of  the 
parties  discounting  the  note,  to  establish  their  defense,  it  was  incumbent 
upon  defendants  to  show  that,  a^  such  agent,  he  took  the  bonus  with  the 
knowledge  and  consent  of  his  principal. 

(Argued  April  25,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  1,  1886,  which  aiBrmed  a  judgment  in  favor  of  plaint- 
iffs, entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

E.  J.  Myers  for  appellants.     A  promissory  note  to  be  the 
subject  of  sale  must  be  an  existing  valid  note  in  the  hands 
of  the  payee,  and  given   for    some   actual    consideration, 
so  that  it  can  be  enforced  between  the  original  parties ;  and 
if  not  valid  in  the  hands  of  the  payee,  it  cannot  be  ren- 
dered valid  by  a  sale  to  a  bona  fide  purchaser  at  a  rate  of 
interest    exceeding  the  lawful  rate.     {Sweet  v.    Chapman^ 
7  Hun,  577 ;  Hall  v.  Wilson,  16  Barb.  548 ;  Hall  v.  Earnest^ 
36  id.  588 ;  Rapelye  v.  Anderson^  4  Hill,  483  ;  Bossange  v. 
Ross,  29  Barb.  576  ;  Clark  v.  Sisson,  22  N.  Y.  316 ;  CanUin 
V.  Gunter,  11  id.  368 ;  Eastman  v.  Sliaw,  65  id.  522,  527.) 
The  fact  that  the  plaintiffs  having  indorsed  this  note  after  it 
was  sold,  and  after  maturity  paid  Story  &  Co.  the  full  amount 
thereof,  does  not  render  it,  in  their  hands,  a  valid  obliga- 
tion.   {Hooper  v.  De  Long,  5  J.  &  S.  128.)    If  a  referee  or 
judge  refuses  on  request  to  find  a  material  fact,  and  an  excep- 
tion is  taken,  and  such  fact  is  conclusively  proved,  the  refusal 
to  so  find  is  an   error,  which  must  inevitably  lead   to  the 
reversal  of  the  judgment.     {Smith  v.  O.  F,  Ins.  Co.,  62  N.  Y. 
87 ;  James  v.  Cowing,  82  id.  449.)    Where  there  are  incon- 
sistent or  contradictory  findings  of  a  referee,  those  must  be 
applied  which  are  most  favorable  to  the  defeated  party  in  aid 
of   his  exceptions.     {Bonnell  v.  Griswold,  89  N.  Y.  122; 
Schwi/nger  v.  Raymond,  83  id.  192 ;  TomJcins  v.  Lee,  59  id. 
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662.)  The  usual  rule  for  the  construction  of  pleadings  applies 
as  well  to  the  answer  of  usury  as  to  one  setting  up  any  other 
defense.  (Lewis  v.  Barton^  106  N.  Y.  70,  72 ;  JV^cU.  Bank  v. 
Leioisy  75  id.  516.)  The  rule  as  to  estoppel  in  pais  clearly 
applies  to  the  declarations  of  the  plaintiff  Davis  as  to  the  dis- 
counting of  the  note,  and  the  variance  caused  by  the  plaintiff 
should  not  be  allowed  to  prejudice  the  defense  because  a  name 
and  not  a  fact  was  pleaded  in  the  answer.  ( Voorhis  v. 
Olmsteady  66  K  Y.  113,  118;  C.  Bk.  v.  Bk.  of  Comm.,  50 
id.  575.)  The  defendants  were  not  estopped  from  pleading 
the  defense  of  usury.  {Lewis  v.  Barton^  106  N.  Y.  70,  73.) 
The  facts  being  in  dispute,  in  the  absence  of  a  finding  upon 
the  subject,  no  presumption  arises  one  way  or  the  other. 
(  Wcdsh  V.  PrinceSy  43  N.  Y.  23 ;  Armstrong  v.  Du  Bois^  90 
id.  95 ;  Hooper  v.  Ling,  37  J.  &  S.  127-134.) 

John  Loughlin  and  Almn  Burt  for  respondents.  The 
defendants  were  bound  not  only  to  set  up  any  usurious  contract 
in  their  answer,  specifying  its  terms,  the  parties  with  whom  it 
was  made,  and  the  particular  facts  relied  upon  to  bring  it 
within  the  prohibition  of  the  statute,  but  to  prove  them  sub- 
stantially as  alleged.     {Manning  v.  Tyler^  21   N.  Y.  567; 

TT.  T.  d&  C.  Co.  V.  KiZderhoitse,  87  id.  435;  Z.  7.  Bk.  v. 
Btyynton,  105  id.  656 ;  StUlman  v.  Norihrup^  109  id.  473 ; 
Nat.  Bk.  of  Avhurn  v.  Lewis,  10  Hun,  468 ;  Hajrgar  v. 

WottM,  69  N.  Y.  370 ;  She}*wood  v.  Hauser,  94  id.  626.) 
There  was  a  sufficient  valuable  consideration  to  sustain  the 
making  or  indorsing  of  the  promissory  note.  (Story  on  Prom- 
issory  Notes,  chap.  5,  §  186.) 

Pabker,  J.  This  action  was  brought  to  recover  upon  a  prom- 
issory note  for  $1,650,  dated  August  7,  1883,  made  by  one 
Willett  Bronson  to  the  order  of  the  defendant  Ira  E.  Doying, 
and  indorsed  by  him,  and  also  indorsed  by  the  defendant 
Thomas  H.  Beekman.  The  defense  interposed  by  the  defend- 
ants Doying  and  Beekman  was  usury.  The  referee  to  whom 
the  case  was  referred  to  hear  and  determine  reported  in  favor 
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of  the  plaintiffs  for  the  full  amount  claimed  to  be  due.  The 
findings  of  fact  as  made  by  the  referee  justified  his  refusal  to 
find  the  conclusion  of  law,  requested  by  the  defendants,  that 
the  note  was  usurious,  and  demanded  the  conclusions  of  law 
as  made  in  his  report.  We  cannot  review  questions  of  fact. 
As  to  such  questions  the  findings  of  the  referee,  affirmed  by  the 
General  Term,  are  conclusive  upon  this  court.  {Quincey  v. 
White^  63  N.  Y.  370.)  The  appellant  contends  that  some  of 
the  requests  to  find  made  by  the  defendants,  and  refused  by  the 
referee,  were  based  upon  uncontradicted  testimony.  That  the 
findings  of  the  referee  in  respect  thereto  were  without  evi- 
dence to  support  them,  and  that  his  exceptions  thereto  present 
questions  of  law,  and  are,  therefore,  reviewable  here. 

The  refusals  of  the  referee  to  find  certain  requests  made  by 
the  defendants  were,  with  the  exception  of  the  sixth  and 
seventh  requests,  based  upon  either  conflicting  testimony  or 
circumstances  proven  which  tended  to  contradict  the  testi- 
mony of  witnesses  produced  on  the  part  of  the  defendants, 
and  are,  therefore,  not  reviewable.  As  to  the  sixth  and  seventh 
requests,  we  are  unable  to  discover  any  evidence  tending  to 
contradict  the  testimony  upon  which  those  requests  to  find 
were  based.  Nevertheless,  in  order  to  make  the  exceptions 
taken  thereto  potent  for  a  reversal  of  the  judgment,  it  must 
appear  that  if  the  referee  had  found  as  requested  the  result 
would  necessarily  have  been  affected.  (Stewart  v.  Morss^  79 
N.  T.  629.) 

The  requests  to  be  considered  are  as  follows  :  Sixtn  request. 
"  That  the  defendant  Beekman  subsequently,  and  on  or  in  the 
latter  part  of  August,  applied  to  William  A.  Davis  to  discount 
or  procure  to  be  discounted  the  said  note,  and  the  said  Davis 
undertook  and  agreed  to  discount  or  procure  the  said  note  to 
be  d^ounted  at  a  discount  of  five  per  cent  upon  the  face  of 
said  note."  Seventh  request.  "  That  on  or  about  the  31st  day 
of  August,  1883,  in  pursuance  of  said  agreement  to  discount 
or  procure  to  be  discounted  said  note,  said  Davis  procured  the 
same  to  be  discounted  and  delivered  to  the  defendant  Beek- 
man the  check  of  one  Julius  Fried  for  $1,567.98  as  the  pro- 
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ceeds  of  said  note  after  deducting  the  said  discount  of  five 
per  cent  on  the  face  of  said  note." 

The  defendants  in  their  answer  allege,  in  substance,  that 
William  A.  Davis  procured  the  note  to  be  discounted  by  one 
Julius  Fried  in  pursuance  of  a  corrupt  and  usurious  agree- 
ment whereby  the  said  Julius  Fried,  the  party  so  discounting 
said  note,  received  and  charged  interest  at  a  greater  rate  than 
prescribed  by  law,  to  wit,  at  the  rate  of  twenty  per  cent  per 
annum  for  the  loan  and  forbearance  of  the  sum  of  money 
mentioned  in  the  note. 

Upon  the  trial  it  appeared  that  Fried  did  not  discount  the 
note.  It  does  not  appear  that  Davis  discounted  it,  and  the 
defendants  did  not  request  the  referee  to  so  find.  The  defend- 
ants failed  to  show  by  whom  it  was  discounted,  or  that  the 
person  so  discounting  it  charged  interest  therefor  at  a  greater 
rate  than  prescribed  bylaw.  They  contented  themselves  with 
the  proof  that  one  of  the  indorsers  went  to  Davis,  who  had 
previously  assisted  in  procuring  discounts  of  paper  made  and 
indorsed  by  the  same  parties,  and  tliat  he  agreed  to  discount 
or  procure  the  note  to  be  discounted  at  a  discount  of  five  per 
cent  upon  the  face  of  the  note,  and  that  Davis  subsequently 
gave  to  such  indorser  a  check  of  Julius  Fried  for  the  face  of 
the  note  less  five  per  cent.  This  proof  justified  the  findings 
requested,  but  did  not  demand  a  finding  that  Davis  discounted 
the  note,  or  that  a  greater  rate  of  interest  than  that  allowed 
bylaw  was  charged  and  received,  by  the  person  discounting  it. 

The  defendants,  by  omitting  to  make  requests  to  find  in 
such  respect,  apparently  recognized  the  fact  that  the  evidence 
did  not  warrant  such  finding  in  their  behalf.  Indeed,  the 
seventh  request  carefully  recognizes  the  utmost  extent  to 
which  defendant's  proof  goes  in  the  direction  of  the  defense 
interposed.  By  it  the  referee  is  requested  to  find  that  Davis 
procured  the  note  to  be  discounted  (not  that  he  discounted  it) 
"  and  delivered  to  the  defendant  Beekman  the  check  of  one 
Julius  Fried  for  $1,567.98,  as  the  proceeds  of  said  note,  after 
deducting  the  said  discount  of  five  per  cent." 

It  does  not  ask  a  finding  that  Fried  discounted  it,  or  that 
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the  discounting  party  only  paid  $1,567.98  for  the  note,  but,  in 
effect,  that  all  the  defendants  received  from  the  party  who 
conducted  the  negotiations  for  them,  and  at  their  request,  was 
$1,567.98.  The  statute  against  usury  is,  like  other  statutes,  to 
be  obeyed,  but  the  rule  is  well  settled  that  whoever  desires  its 
aid,  through  the  interference  of  a  court,  must  make  out  his 
title  to  relief  by  allegations  and  proof.  (Long  Island  Bk.  v. 
Boynton^  105  N.  Y.  656.)  The  burden  of  proof  was  upon 
the  defendants  to  show  the  usurious  exaction  by  the  party  dis- 
counting the  note.  {Condit  v.  Baldwin^  21  N.  Y.  219; 
Estevez  v.  Purdy^  66  id.  447 ;  Van  Wych  v.  Watters^  81  id. 
352.)  That  result  was  not  accomplished  by  proof  of  payment 
of  a  sum  of  money  exceeding  the  legal  rate  of  interest  to  a 
party  undertaking,  for  a  consideration,  to  procure  the  note  to 
be  discounted. 

Assuming  the  request  to  find,  under  consideration,  as  having 
been  found,  then  from  all  the  findings  it  is  apparent  that 
Davis  did  not  discount  the  note.  In  that  which  he  did,  there 
fore,  he  necessarily  represented  either  the  defendants  or  the 
party  discounting  the  note.  If  he  acted  as  agent  for  the 
defendants,  and  it  is  fairly  inferable  that  he  did,  the  plaintiffs' 
rights  cannot  be  affected,  in  any  manner,  by  proof  of  transac- 
tions between  the  defendants  and  their  agent.  Even  cauld  it 
be  held  that  in  what  he  did  Davis  was  the  agent  of  the  party 
discounting  the  note  (the  most  favorable  proposition  for  the 
defendants  conceivable),  still,  under  the  rule  laid  down  in 
StiUman  v.  Norihrup  (109  N.  Y.  473),  the  defendants  have 
failed  to  establish  their  defense,  for  it  was  incumbent  upon 
the  defendants  to  show  that  Davis,  as  the  agent  of  the  dis- 
counting party,  took  the  bonus  with  the  knowledge  and  assent 
of  such  party.  In  the  opinion  of  Earl,  J.,  it  is  said  that 
"  the  burden  of  establishing  such  knowledge  and  acquiescence 
rested  upon  the  defendants,  and  they  were  bound  to  sustain 
that  burden  by  satisfactory  evidence.  The  defense  of  usury, 
involving  crime  and  forfeiture,  cannot  be  established  by  mere 
surmise  and  conjecture,  or  by  inferences  entirely  uncertain." 
SioKELS— Vol.  LXIX.    5S 
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It  seems  to  be  clear,  therefore,  that  had  the  sixth  and  seventh 
findings  of  fact  been  found  by  the  referee  as  requested,  the 
conclusion  of  law,  resulting  from  the  facts  found,  must,  of  neces- 
sity, have  been  the  same.  It  follows  that  such  refusals  to  find 
do  not  constitute  error  justifying  a  reversal  of  the  judgment 

Tlie  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


1118  fl63\        August  Weidner,  Respondent,  v.  Timothy  G.  Phillips, 

Appellant. 

In  an  action  to  recover  damages  for  fraud  in  the  sale  or  exchange  of  a  lot 
of  marble,  the  complaint  alleged,  and  plaintiff's  evidence  tended  to  show, 
that  he  agreed  to  sell  a  hotel  property  for  $5,100  to  defendant,  who 
agreed  to  pay  by  assuming  a  mortgage  of  $1,000  thereon,  paying  plaint- 
iff $1,100  in  cash,  and  transferring  to  him  a  lot  of  marble  which  defendant 
represented  to  have  cost  him  and  to  be  of  the  market- value  of  $8,000.  It 
was  further  alleged  that  defendant  colluded  with  one  F.  to  appraise  the 
marble  at  a  fictitious  value,  and  that  F.  did  so.  It  was  conceded  on  the 
trial  that  the  actual  cost  and  value  of  the  marble  did  not  exceed  $1,000. 
Defendant  denied  having  made  false  statements  as  to  the  cost  of  the 
marble,  and  gave  evidence  which,  if  credited,  would  have  justified  a 
finding  that  both  he  and  F.  told  plaintiff  the  marble  cost  between  $800 
and  $1,000,  and  gave  evidence  tending  to  disprove  that  a  fixed  price  was 
agreed  upon  in  the  exchange  for  the  plaintiff's  property.  Defendant 
then  offered  to  prove  that  at  the  time  of  the  sale  the  hotel  property  was 
not  worth  $5,100,  or  anything  like  that  sum.  This  was  excluded  on 
plaintiff's  objection,  and  defendant  excepted.  Held,  error;  that  the  fact 
as  to  the  agreement  being  in  dispute,  the  real  value  of  plaintiff  *s  property 
was  an  element  for  the  jury  to  consider  in  determining  which  version 
was  correct. 

Weidner  v.  PhiUips  (39  Hun,  1),  reversed. 

(Submitted  April  25,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an 
order  made  the  first  Tuesday  of  January,  1886,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 
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The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

IT.  S.  Thrasher  for  appellant.  The  defendant  made  no 
statement  or  representation  upon  which  an  action  could  be 
predicated,  unaided  by  other  concurrent  circumstances  tending 
to  prove  fraud.  {EUia  v.  Andrews^  56  N.  Y.  83 ;  Chrysler 
V.  Canaday^  90  id.  272 ;  Long  v,  Warrm,  68  id.  426.)  Ta 
entitle  the  plaintiflE  to  recover  for  false  representations  the 
representations  as  to  an  existing  fact  must  have  been  untrue, 
and  known  to  the  defendant  to  be  so,  and  must  have  been 
made  with  intent  to  deceive,  and  the  plaintiff  must  have  acted 
in  reliance  upon  them  under  circumstances  justifying  such 
reliance.  {Babcock  v.  Lihhy^  53  IIow.  255 ;  17  Hun,  131.) 
K  the  evidence  is  capable  of  an  interpretation  equally  as  con- 
sistent with  innocence  as  with  guilt,  the  former  meaning  must 
be  given  to  it.  {Morris  v.  Talcott,  96  N.  Y.  100 ;  War7ier 
V.  W.  T.  Co.,  5  Kob.  490.)  The  plaintiff  must  have  been 
misled  and  deceived  as  to  the  value  of  this  marble,  without 
fault  on  his  part,  otherwise  lie  cannot  recover.  {Danning  v. 
Bmce,  16  Week.  Dig.  119  ;  Schwab  v.  Elias,  2  Civ.  Pro.  Eep. 
340 ;  Toionsend  Mfg.  Co.  v.  Foster,  51  Barb.  347 ;  E.  B.  Bk. 
V.  Hayt,  22  How.  478 ;  HubbeU  v.  Meigs,  50  N.  Y.  484.) 
The  measure  of  damages  was  the  difference  between  the 
amount  actually  paid  and  what  he  was  fraudulently  induced 
to  believe  it  was  worth.     {MiUer  v.  Zeimer,  1 7  Week.  Dig.  391.) 

2f.  T.  Jenkins  for  respondent.  Evidence  as  to  plaintiff's 
conversation  with  Fisher  as  to  the  value  of  the  marble  was 
properly  received.  {Tappin  v.  Powers,  2  Hall,  272 ;  Cuyler 
y.  McCaHney,  40  N.  Y.  221 ;  Dewey  v.  Mayer,  72  id.  70.) 
In  any  event,  if  it  was  error,  the  verdict  of  the  jury  could 
not  have  been  affected  by  it,  and  should  not  be  disturbed. 
{Robert  v.  Robert,  62  N.  Y.  84  •*  Foot  v.  Becker,  78  id.  158.) 

Bkown,  J.  This  action  was  brought  to  recover  damages  for 
fraud  in  the  sale  or  exchange  of  a  lot  of  marble. 

The  plaintiff  was  the  o\^er  of  real  estate  at  Cherry  Creek^ 
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in  Chautauqua  county,  upon  which  he  carried  on  a  hotel  busi- 
ness. In  the  month  of  July,  1881,  he  sold  this  property  to 
the  defendant,  and  he  alleged  in  his  complaint,  and  claimed 
on  the  trial  that,  in  the  agreement  for  the  sale,  the  price  of  the 
hotel  property  was  fixed  and  agreed  upon  at  the  sum  of 
$5,100,  which  sum  defendant  agreed  to  pay  by  assuming  a 
mortgage  of  $1,000  on  the  property,  and  paying  to  plaintiff 
$1,100  in  cash,  and  transferring  to  him  a  lot  of  marble  which 
defendant  represented  to  have  cost  him  and  to  be  of  the  mar- 
ket-value of  $3,000.  The  fraud  consisted  in  the  false  state- 
ments as  to  the  cost  and  value  of  the  marble.  It  was  further 
alleged  and  claimed  that  defendant  colluded  with  one  Fisher 
to  appraise  the  marble  at  a  fictitious  value,  and  that  Fisher  did 
appraise  it  at  the  sum  of  $3,000.  It  appears  to  have  been 
conceded  upon  the  trial  by  all  the  parties  that  the  actual  cost 
and  value  of  the  marble  did  not  exceed  $1,000. 

Defendant  denied  the  false  statements  as  to  the  cost  of  the 
mar])le,  and  gave  evidence  which,  if  it  had  been  credited  by 
the  jury,  would  have  justified  the  finding  that  both  he  and 
Fisher  told  plaintiff  that  the  cost  and  market-value  of  the 
marble  was  between  eight  hundred  and  one  thousand  dollars, 
and  defendant  denied,  and  gave  evidence  tenfiing  to  disprove, 
that  a  fixed  price  was  agreed  upon  in  the  exchange  for  the 
plaintiff's  property. 

Upon  the  trial  the  defendant  offered  to  prove  by  a  witness, 
Heynolds,  that  at  the  time  of  the  sale  the  hotel  propertj^  was 
not  worth  $5,100  or  anything  like  that  sum.  This  evidence, 
upon  plaintiff's  objection,  was  excluded,  and  defendant  excepted 
to  the  ruling  of  the  court.  We  think  the  court  erred  in 
excluding  this  evidence,  and  for  such  error  the  judgment  must 
be  reversed.  No  objection  was  made  to  the  form  of  the  offer 
to  make  the  proof.  The  objection  was  to  the  testimony.  The 
foundation  of  the  plaintiff's  claim  was  that  the  price  of  the 
hotel  was  fixed  in  the  agreement  to  exchange  at  $5,100,  and 
that  this  sum  was  to  be  paid  by  defendant  by  the  assumption 
of  the  mortgage  upon  the  property  of  $1,000,  the  payment  of 
$1,100  in  money,  and  the  transfer  of  the  marble.     His  testi- 
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mony,  as  to  the  transaction,  is  as  follows :  He  (defendant) 
says,  **  How  much  do  you  ask  for  your  property  ? "  I  told 
him,  "  I  had  made  up  my  mind  that  this  property  was  worth 
$5,100."  He  said  "All  right."  I  said  to  him,  "And  you 
say  you  have  got  $3,000  worth  of  marble  ?  "  He  says  "  Yes,  * 
that  is  what  I  have  got."  I  said  to  him,  "And  I  don't  want 
your  marble  and  allow  you  any  more  than  the  marble  cost  you 
at  the  quarry,  and  what  it  cost  you  to  bring  it  here  ; "  he  said 
"  Yes ;  that  is  all  I  calculate  to  get  for  it."  I  said  to  him, 
"  Then  if  you  have  got  $3,000  worth  of  marble,  I  shall  want 
$2,100  to  boot,  but  if  you  have  not  got  that  amount,  I  shall 
want  more,  for  I  don't  want  to  let  my  property  go  less  than 
$5,100 ;  I  would  not  take  any  less  if  you  paid  me  the  money ; " 
he  said  "All  right."  Again,  he  testified:  Phillips  said, 
"  I  think  you  have  got  that  property  of  yours  a  little  too  high, 
yon  ought  to  call  it  just  an  even  $5,000 ; "  I  told  hhn  "  I  would 
not  do  that ;  that  if  he  did  not  want  to  allow  me  what  we 
agreed  on  at  my  house,  I  would  go  home  and  we  would  say 
no  more  about  it;  he  said  $100  hadn't  ought  to  spht  us; 
I  told  him 'it  would  split  us  unless  he  traded  as  we  talked  it 
over  at  my  house ; "  he  said,  "  Let's  split  the  difference  and 
call  it  $5,050 ; "  I  told  him  that  there  was  no  use  of  talking, 
that  I  would  not  trade  any  different  than  what  was  talked  of 
at  my  house ;  he  said,  "All  right,  if  you  don't  want  to  trade 
any  other  way  I  will  call  it  a  bargain." 

Thii^  conversation  was  denied  by  defendant,  and  he  denied 
that  any  sum  was  fixed  or  agreed  upon  as  the  selling-price  or 
consideration  for  the  hotel  property.  Upon  the  issue  thus 
presented  to  the  jury  we  think  evidence  as  to  the  value 
of  the  hotel  property  was  admissible.  The  parties  might,  of 
course,  in  their  agreement  fix  upon  any  sum  as  the  value  of 
the  property,  but  when  the  fact  as  to  the  agreement  was  in 
dispute  the  real  value  was  an  element  for  the  jury  to  consider 
in  determining  which  version  of  the  story  was  the  correct  one. 

The  price  of  $5,100  fitted  exactly  the  transaction  as  told 
by  the  plaintiff.  The  assumption  of  the  mortgage  on  the 
land,  the  payment  of  $1,100  in  cash,  and  the  transfer  of  the 
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marble  at  a  valuation  of  $3,000,  made  up  the  exact  considera- 
tion, and  plaintiflTs  evidence  thus  appeared  consistent  with  the 
facts  of  the  transaction. 

If  it  had  been  proven  that  the  real  value  of  the  hotel  instead 
of  being  $5,100  had  been  only  $3,000,  it  would  have  tended  to 
corroborate  the  defendant's  version  of  the  transaction  and  give 
color  to  his  statement,  that  the  marble  instead  of.  being  put 
into  the  trade  at  $3,000  was  taken  at  its  actual  cost  of  about 
$1,000.  Otherwise,  the  plaintiff  would  have  appeared  to  be 
receiving  in  the  trade  $2,000  in  excess  of  the  value  of  liis 
property,  and  if  the  jury  had  believed  that  fact,  it  would  have 
destroyed  all  inference  of  false  and  fraudulent  statements 
which  plaintiffs  evidence  tended  to  establish  against  the 
defendant,  and  which  the  jury  appeared  to  have  beheved. 

We  think  this  evidence  was  admissible,  and  that  its  value  was 
for  the  consideration  of  the  jury,  and  we  cannot  say  that,  had 
it  been  admitted,  it  might  not  have  led  to  a  different  result. 
Its  rejection  was  fatal  to  the  judgment,  which  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Bradley  and  Haight  J  J.,  not  sitting. 

Judgment  reversed. 


liu  4631         Mary  Wiedmer,  Respondent,  v.  The  New  York  Elevated 
-  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  received 
by  plaintiff  through  defendant's  negligence,  plaintiff's  evidence  tended  to 
show  that  a  hot  coal,  not  as  large  as  a  pin  head,  from  an  engine  on 
defendant's  elevated  road,  fell  into  her  eye,  but  there  was  no  direct 
evidence  that  the  locomotive  from  which  it  came  was  defective  in 
design,  construction,  condition  or  operation,  or  that  it  was  not  supplied 
with  the  best  known  appliances  for  arresting  sparks  and  cinders;  nor  was 
there  evidence  that  defendant  knew  or  had  any  means  of  identifying  the 
locomotive  complained  of.  It  did  not  appear  that  more  than  one  coal 
came  from  the  engine  on  this  occasion,  or  that  coals  were  emitted  from 
any  of  its  locomotives  on  other  occasions.  It  was  claimed  that,  in  the 
absence  of  explanatory  evidence  by  defendant,  proof  of  the  falling  of 
the  coal  was  sufficient  to  authorize  the  jury  To  infer  that  the  defendant 
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negligently  used  a  locomotive  improperly  designed,  defectively  con- 
structed, out  of  repair  or  negligently  operated.  Held,  untenable;  and 
that  the  evidence  did  not  authorize  a  verdict  for  the  plaintiff;  that 
defendant  was  not  bound  to  assume  the  burden  of  showing  the  condition 
of  all  of  its  locomotives  in  use  on  that  part  of  its  line  during  the  after- 
noon in  question. 

Buppel  V.  Manhattan  R.  Co.  (13  Daly,  11);  Burke  y.  Manhattan  R.  Co. 
(Id.  75);  McNaUr  v.  Manhattan  R.  Co.  (46  Hun,  502;  4  N.  Y.  Suppl.  310) 
distinguished. 

Wiedmtr  v.  JV.  F.  EL  R.  R.  Co.  (41  Hun,  284)  reversed. 

(Argued  April  25,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  oi  tne  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  13,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  reversed  an  order  setting 
aside  the  verdict  and  granting  a  new  trial. 

This  action  was  brought  to  recover  damages  or  injuries 
alleged  to  have  been  caused  by  defendant's  negli^nce. 

The  following  facts  appeared  on  trial : 

In  the  afternoon  of  August  18,  1879,  as  the  plaintiflE  was 
walking  north  on  the  east  sidewalk  of  Third  avenue,  in  the 
city  of  New  York,  between  One  Hundred  and  Twenty-sixth  and 
One  Hundred  and  Twenty-seventh  streets,  a  hard  substance 
entered  and  injured  her  right  eye.  At  this  time  the  defend- 
ant operated  an  elevated  railroad  in  this  avenue  by  locomotives 
which  were  propelled  by  the  power  of  steam.  The  plaintiflE 
alleged  in  her  complaint  that  tlie  substance  which  entered  her 
eye  was  a  hot  coal,  and  that  it  fell  from  a  passing  locomotive, 
by  reason  of  defendant's  neglect  to  furnish  it  ^vith  proper 
appliances  to  prevent  the  emission  of  sparks  and  burning  coals ; 
and  by  reason  of  the  negligent  manner  in  which  the  defend- 
ant, at  the  time,  operated  the  locomotive.  The  defendant 
admitted  that  it  was  a  corporation  engaged  in  operating  an 
elevated  railroad  by  the  power  of  steam  in  Third  avenue  and 
other  streets,  but  denied  all  of  the  other  allegations  in  the 
complaint. 

The  plaintiflf  testified :  "  Q.  On  the  afternoon  of  August  18, 
1879,  did  you  take  a  walk  with  your  two  children?     A.  Yes, 
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sir.  Q.  Walking  along  the  sidewalk  towards  Harlem  Bridge  / 
A.  Yes,  sir.  Q.  State  to  the  jury  what  happened  ?  A.  I 
went  towards  One  Hundred  and  Twenty-seventh  street,  and 
a  spark  of  fire  flew  from  the  engine  into  my  eye;  a  piece 
of  hard  coal  fell  upon  my  eye.  Q.  Which  eye  was  it  ?  A. 
The  right  eye ;  I  suffered  so  much  during  the  whole  night 
that  in  the  morning  I  went  down  to  Weber's  drug  store ;  I 
asked  him  if  he  could  see  anything  in  my  eye  —  that  a  coal 
fell  from  the  elevated  road,  and  he  took  a  little  brush  and  put 
it  in  my  eye  and  brushed  out  a  piece  of  coal,  because  I  got 
pain  from  the  eye  ;  I  suffered  all  the  time.  Q.  How  large  a 
piece  of  coal  was  it  ?  A.  Not  quite  as  large  as  a  pin-head. 
Q.  Was  it  burning  coal  i  A.  Yes,  sir.  Q.  How  soon  after 
this  piece  of  coal  flew  in  your  eye  did  you  call  upon  Mr.  Weber  ?  | 

A.    On  Monday  morning  about  seven  o'clock.     *      *      *  j 

Q.  Where  did  it  happen  that  the  piece  of  coal  from  defendant's  I 

engine  flew  into  your  eye?     A.    Near  One  Hundred  and  j 

Twenty-seventh  street,  on  the  right  hand  side.  Q.  What  did 
Mr.  Weber  do  to  the  eye  ?    A.  He  took  a  little  brush  and  | 

brushed  the  piece  of  coal  out.  *  *  *  Cross-examined  by 
defendant's  counsel :  Q.  You  did  not  go  to  Mr,  Weber  the  ] 

same  day  that  the  injury  occurred?  A.  No,  sir.  Q.  Was 
the  eye  painful  as  soon  as  the  cinder  went  into  it  ?  A.  Yes,  sir ; 
it  pained  all  the  time  like  as  if  there  was  fire  in  it.  Q.  And 
that  is  the  reason  that  you  think  it  was  a  burning  cinder  ? 
A.  Yes,  sir.  Q.  You  did  not  see  the  cinder  burning  ?  A. 
Fire  flew  down  and  a  piece  of  hard  coal  fire  flew  in  my  eye. 
Q.  You  bathed  it  all  night  in  cold  water  ?  A.  Yes,  sir.  Q. 
Did  you  see  the  cinder  come  from  tlie  engine  ?  A.  I  saw  fire 
come  down,  and  a  piece  came  into  my  eye.  Q.  You  do  not 
'positively  know  that  it  came  from  the  road  ?  A.  Yes,  sir. 
Q.  Did  you  see  it  come  all  the  way  down  ?    A.  I  saw  that  , 

the  fire  flew  from  the  elevated,  and  a  piece  flew  into  my  eye. 
Q.  I  should  think  you  would  have  turned  your  eye  away  when 
you  saw  it  coming,  or  turned  your  head ;  did  you  not  think 
of  that ;  did  not  that  occur  to  you,  to  turn  your  eye  away  ? 
A.  No,  sir.     Q.  You  saw  the  cinder  coming  all  the  way  from 
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the  train!  A.  Tee,  sir.  Q.  Until  it  reached  you?  A.  Yes, 
sir.  Q.  When  jou  saw  it  coming  why  did  you  not  turn  away 
your  eye  ?  A.  It  came  so  quick.  Q.  I  understand  you  to  say 
that  you  saw  it  come  all  the  way  from  the  train  to  your  eye  i 
A.  The  fire  flew  down,  and  the  piece  flew  into  my  eye.  Q. 
Did  you  see  it  start  from  the  engine?  A.  I  saw  the  fire  that 
flew  down,  and  as  soon  as  it  got  down  I  liad  it  in  my  eye,  Q. 
You  saw  something  coming  in  the  air  that  struck  your  eye  ? 
A.  Fire  flew  from  the  engine,  and  I  got  a  piece  of  it  in  my 
eye.  Q.  You  saw  it  all  the  way  from  the  engine  ?  A.  Yes, 
sir ;  it  flew  so  quick,  and  it  flew  in  my  eye  so  quick." 

The  foregoing  is  all  of  the  evidence  tending  to  establish  the 
defendant's  liability ;  and  after  giving  evidence  bearing  upon 
the  question  of  damages  the  plaintiff  rested.  The  defendant 
offered  no  evidence,  and  moved  to  dismiss  the  complaint  upon 
the  ground  that  the  plaintiff  had  not  estabhshed  a  cause  of 
action.  The  motion  was  denied  and  the  defendant  excepted. 
The  defendant  then  asked  the  court  to  direct  a  verdict  for  the 
defendant  upon  the  same  ground,  which  was  denied,  and  an 
exception  taken. 

Further  facts  appear  in  the  opinion. 

JSiward  8,  RapaUo  for  appellant     The  escape  of  cinders 
from  defendant's  locomotives  is  not  negligence  jp^/'  se;  it  does 
not  raise  a  presumption  of  negligent  use  and  operation,  and  it 
furnishes  no  basis  from  which  negligence  can  be  inferred 
{Shddon  V.  H.  ^.  R.  Ji.  Co.,  14  N.  Y.  218 ;  Hood  v.  JUT.  T. 
i&KILR.  Co.,  18  Barb.  80 ;  Fero  v.  B.,  etc.,  Ji.  R.  Co.,  22 
N.  Y.  209 ;  Field  v.  N.  Y.  C  <&  IT.  R.  R.  R.  Co.,  32  id 
850;  CoUins  v.  iT.  T.  C.  <b  H.  R.  R.  R.  Co.,  5  Hun,  503 
McCaig  v.  E.  R.  Co.,   8  id.   599 ;  Searles  v.  M.  R.    Co. 
101  K  Y.  661 ;  Taylor  v.  CUy  of  Tonkers,  105  id.  209 
£aveny  v.  City  of  Troy,  108  id.  577.) 

Cha/rles  StecJder  for  respondent.     The  engine  from  which 
the  sparks  or  cinders  came  was  wholly  under  the  control  and 
nianagement  of  the  defendant,  its  agents  and  servants,  and 
SicKELs— Vol.  LXIX.     59 
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therefore,  the  mere  occurrence  of  tlie  accident  is  suflScient 
prima  facie  proof  of  negligence  to  impose  on  the  defendant 
the  onus  of  rebutting  it.    {Case  v.  iT.  O.  R.  R,  Cb.,  69  Barb. 
644;  Curtia  v.  R,  &  S.  R.  R.  Co.,  18  N.  Y.  534;  GHes  v. 
D.  S.  I.  Co,,  6  Cent.  Rep.  867;  Hayes  v.  MuOery  70  K  Y. 
112;  Searles  v.  M,  R.  Co.,  5  N .  K  Rep.  66;  I/noery  v:  M. 
R.  R.  Co.,  99  N.  Y.  160;  CoIUm  v.  If.  T.  O.  R.  R.  Co., 
5  Hun,  503 ;  Faro  v.  B.  cfe  S.  Co.,  22  N.  Y.  209-212 ;  Baaier 
V.  aX^.  i?.  i?.  Cb.,30How.  Pr.,  219;  Jettery.N.  Y.  dk  H. 
R.  R.  Co.,  2  Abb.  Ct.  App.  Dec.  458.)    To  justify  a  nonsuit 
on  the  ground  of  plaintiffs  contributory  negligence  such  neg- 
ligence must  appear  so  clearly  that  no  construction  of  the  evi- 
dence or  inference  from  the  facts  would  have  warranted  a 
contrary  conclusion.     {Stackvs  v.  iT.  Y.  C  &  H.  R.  R.  R, 
Cb.,79  K  Y.  464;  WendeU  v.  N.  Y.C.&H.  R.  R.R,  Co., 
91  id.  420;  Thurher  v.  iZ.  B.  M.  ds  F.  R.  R.  Co.,  60  id. 
326 ;  Munroe  v.  T.  A.  R.  R.  Co.,  5  Super.  Ct  [J.  &  S.] 
114;    Sutton  v.   N.    Y    C   R.  R.    Co.,   66  K   Y.   279; 
Spavlding  v.  Jarvia,  32  Hun,  621 ;  Vanderwald  v.    OUen, 
1  N.  Y.  State  Rep.  506 ;  Clark  v.  L.  K,  etc.,  R.  R.  Co.,  40 
Hun,  605 ;  Baxter  v.  S.  A.  R.  R.   Co.,  30  How.  Pr.  219.) 
If  there  is  any  evidence,  however  slight,  tending  to  prove  the 
plaintiffs  cause  of  action,  it  is  not  within  the  power  of  the 
court  to  dismiss  the  complaint  or  order  a  nonsuit     {CoU  v. 
S.  A.  R.  R.  Co.,49  K  Y.671;  Peopley.M.  T.  Co.,\\  Abb. 
N.  C.  304.)     There  was  nothing  in  the  testimony  to  show 
that  the  plaintiff  did  not,  after  she  saw  the   spark   coming 
down,  conduct  herself,  in   respect  tliereto,  as  any  ordinary, 
careful,  prudent  person,  under  similar  circumstances,  would 
have  done.    {KeOogg  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  79  N.  Y. 
76 ;  Salter  v.  U.,  etc.,  R.  R.  Co.,  88  id.  42 ;  JVewson  v.  iT.  Y 
C.  R.  R.  Co.,  29  id.  383 ;  Fhist  v.  ff.  R.  R.  R.  Co.,  35  id.  9 ; 
Harpell  v.  Curtia,  1  E.  D.  Smith,  78.)    The  necessity  for  the 
employment  of  medical  services  was  the  natural  consequence 
of  the  defendant's  negligence,  and  the  reasonable  compensar 
tion  for  such  services  is  recoverable  by  the  plaintiff  as  a  part 
of  her  damages.     (De  Wint  v.  Wettsie,  9  Wend.  325 ;  JBennett 
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V.  Lochwood,  20  id.  222 ;  Allett  v.  B.  S.  R.  R.  Co.,  2  Daly, 

389;  i^Ue  v.  Brokhause,  8  N.  Y.  614;  MaiOer  v.  E.  P. 

line,   61   id.   312;    Hoffman  v.   If.  F.    Co.,   68  id.  385; 

BrigncliY.  C  <&  G.  K  R.    Co.,  4  Daly,  182;  Metcalfy. 

Bakery  57  N.  Y.  662 ;  Ehrgott  v.  Mayor,  etc.,  96  id.  264 ; 

Simonson  v.  iT,   JT.,  Z.  K  dkW.  R.  R.  Co.,  36  Hun,  214; 

Ma^terson  v.  VUlage  of  ML  Vernon^  58  N.  Y.  391.)    As 

there  was  no  denial  of  the  facts  proved  by  the  plaintiff,  and 

no  testimony  given  on  the  part  of  the  defendant  that  the 

engine  used  by  it  at  the  time  of  the  accident,  causing  injury 

to  the  plaintiff's  eye,  was  supplied  with  all  the  best  known 

appliances  for  arresting  the  emission  of  sparks  and  cinders  or 

tliat  the  engine  from  which  the  spark  or  cinder  causing  the 

injury  was  emitted  was  in  good  order  and  repair,  the  court  would 

have  been  justified,  upon  request,  to  have  directed  a  verdict  for 

the  plaintiff.  {Calligan  v.  Scott,  58  K  Y.  670 ;  Strong  N.  Y.  L. 

M.  Co.,  6  Hun,  528.)     The  court  correctly  refused  to  charge 

that  "  the  facts  of  the  escape  of  a  cinder,  and  the  consequent 

injury   to   the   plaintiff,  are  not,   in    themselves  alone,   any 

evidence   of    negligence  on   the    part    of    the    defendant." 

{McNaUer  v.  M.  R.   R.  Co.,  46  Hun,  502.)     The  injury 

inflicted  upon  the  plaintiff  could  not  very  well  be  anticipated 

by  her,  and,  therefore,  upon  authority,  she  was  not  guilty  of 

contributory  negligence.     {Aaron  v.  S.  A.  R.  R.  Co.,  2  Daly, 

127  ;  Baxter  v.  S.  A.  R.  R.  Co.,  3  Eobt.  510;  Davenport  v. 

Ruckman,  37  N.  Y.  568.)    A  railroad  running  through  a 

populous  city,  or  where  the  danger  from  lighted  sparks  or 

burning  coals  are  inmiinent,  is  bound  to  the  utmost  vigilance 

and  care.     {Fero  v.  B.  cfe  S.  L.  R.  R.  Co.,  22  N.  Y.  209; 

Field  V.  N.  Y.  C.  R.  R.  Co.,  32  id.  339 ;  Wehh  v.  R.,  W.  <& 

O.  B.  R.  Co.,  3  Lans.  453 ;  49  N.  Y.  420.)    The  question  of 

defendant's  negligence  was  properly  submitted  to  tlie  jury. 

(  Webb  V.  R.,  W.  i&  O.  R.  R.  Co.,  49  K  Y.  420;  Bedell  v. 

L.  I.  JR.  R.  Co.,  44  id.  367 ;  Field  v.  C.  R.  R.  Co.,  32  id.  339,) 

FoLLBTT,  Ch.  J.  Each  party  to  this  action  was  rightfully  in 
this  street  and  engaged  in  a  lawful  pursuit.     No  contractual 
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relations  existed  between  them,  and  neither  owed  the  other 
any  duty  not  due  to  all  persons  lawfully  using  the  street 
There  is  no  direct  evidence  that  the  locomotive  from  which  the 
coal  came  was  defective  in  design,  construction,  condition  or 
operation,  or  that  it  was  not  supplied  with  the  best  known  appK- 
ances  for  arresting  sparks  and  cinders.     It  does  not  appear 
that  more  than  this  one  coal  came  from  the  locomotive  on  this 
occasion,  or  that  sparks  or  coals  were  emitted  from  it,  or  from 
any  of  defendant's  locomotives  on  other  occasions.     There  is 
no  evidence  that  on  this  occasion  the  employes  in  charge  of 
defendant's  train  did  an  act  which  ought  not  to  have  been 
done,  or  omitted  to  do  an  act  which  ought  to  have  been  done. 
The  counsel  for  the  plaintiflE  contends  tliat  the  evidence  is 
sufficient,  in  the  absence  of  explanatory  evidence  in  behalf  of 
the  defendant,  to  authorize  the  jury  to  infer,  from  the  falling 
of  this  coal,  that  the  defendant  negligently  used  a  locomotive 
improperly  designed,  defectively  constructed,  out  of  repair  or 
negligently  operated.     The  evidence  discloses  an  isolated  color- 
less fact,  the  emission  of  a  coal  smaller  tlian  a  pin  head,  and 
the  rule,  res  ipsa  loquitur^  has  not  been  extended  far  enough 
to  authorize  the  inference,  from  this  fact,  that  the  defendant 
was  guilty  of  actionable  negligence.     It  is  urged  that  the  rule 
that  the  burden  is  upon  the  party  averring  negligence  to 
affirmatively  establish  it,  should  not  be  given  its  usual  force  or 
signification  in  this  case,  because  it  is  said  that  the  defendant 
could  more  easily  have  proved  the  condition  of  the  locomotive 
than  the  plaintiff.     The  plaintiff  did  not,  by  her  complaint  or 
evidence,  inform  the  defendant  from  which  train  the  coal  fell, 
in  which  direction  the  train  was  going,  the  hour  of  the  accident 
or  of  any  facts  by  which  the  defendant  could  have  learned 
which  locomotive  emitted  the  coal ;  and,  in  the  absence  of  the 
slightest  evidence  that  the  defendant  knew  or  had  the  means 
of  identifying  the  locomotive  complained  of,  or  that  there 
were  appliances  in  general  use  by  which  the  emission  of  sparks 
of  the  size  of  the  one  whicli  entered  the  plaintiff's  eye  might 
have  been  prevented,  we  think  the  fact  that  the  defendant  did 
not  voluntarily  assume  the  burden  of  showing  the  condition  of 
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all  of  its  locomotives  in  use  on  that  part  of  its  line,  during  the 
afternoon  of  Aagust  18,  1879,  should  not  have  been  allowed 
to  weigh  with  the  jury.  The  evidence  of  negligence  in  the 
case  at  bar  falls  far  short  of  that  given  in  Ruppd  v.  Manhattan 
Railway  Company  (13  Daly,  11);  Bv/rke  v.  Manhattan 
Railway  Company  (13  id.  75) ;  or  in  McNaier  v.  Manhat- 
ian  Railway  ComjHmy  (46  Hun,  602;  4  N.  Y.  Suppl.  310). 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Potteb  and  Bbadlet,  JJ.,  dissenting. 

Judgment  reversed. 


Enwm    Sawyeb,   Kespondent,    v.    Bansom    B.   Dean, 
Appellant. 

Defendant  contracted  to  purchase  of  F.,  plaintiff's  assignor,  five  hundred 
hides  of  a  quality  specified,  to  be  selected  by  the  vendor,  shipped  from 
Chicago  and  delivered  to  defendant  at  Ow^o,  upon  payment  of  draft  for 
the  purchase-price.  F.  shipped  the  hides  by  one  of  the  usual  railroad 
routes  to  Owcgo  to  his  own  order,  accompanied  by  a  draft,  with  direc 
tions  to  deliver  on  payment  of  the  draft.  The  hides  arrived  in  due  time 
and  in  good  order,  and  notice  thereof  was  given  to  defendant,  but  he 
refused  to  receive  and  pay  for  them  unless  he  had  an  opportunity  of 
taking  them  to  his  factory  and  there  opening  and  examining  them. 
Plaintiff  offered  to  allow  an  examination  at  the  railroad  station,  upon 
a  platform  or  in  the  car,  and  notified  defendant  that,  unless  accepted  in 
accordance  with  the  contract,  the  hides  would  be  returned  to  the  sejler  at 
Chicago  and  there  sold  and  defendant  charged  with  the  difference  between 
the  contract  and  selling-price,  together  with  freight  and  expenses,  and, 
upon  defendant's  refusal  of  the  offer,  the  hides  were  reshipped  and  sold 
in  accordance  with  the  notice.  In  an  action  to  recover  damages  for 
alleged  breach  of  the  contract,  hdd,  that  the  seller  had  the  right,  by  ship- 
ping in  his  own  name,  to  retain  possession  of  the  hides  until  accepted 
and  paid  for;  that,  having  made  F.  his  agent  to  select,  defendant  was  bound 
the  selection,  and  was  not  entitled  to  an  examination  before  acceptance; 
that,  conceding  he  had  a  right  to  examine  the  hides,  the  oppor- 
tunity offered  for  so  doing  was  just  and  reasonable,  and  he  was  not  enti- 
tled to  have  them  delivered  into  his  possession  for  that  purpose;  that 
plaintiff  was  entitled,  on  refusal  to  accept,  to  recall  the  hides  and  sell 
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them  at  Chicago  pursuant  to  the  notice;  and  that  the  difference  betweeD 
the  contract  and  selling-price,  with  the  expenses,  was  the  proper  measure 
of  damages. 

(Argued  April  25,  1880;  decided  June  4, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  20,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Charles  A.  Clark  for  appellant.  Defendant  had  a  right  to 
stand  upon  the  terms  of  the  contract,  and  was  not  hound 
unless  the  condition  upon  which  his  obligations  depended  was 
fulfilled.  {G.  iV;  BL  v.  TaaJcs,  101  N.  Y.  442,  449.)  In 
every  contract  between  parties  where  the  perfonnance  by 
one  of  them  presupposes  some  act  to  be  done  by  the  other, 
prior  thereto  or  contemporaneously,  the  neglect  or  refusal  to 
perform  such  act  dispenses  mth  tlie  obligation.  (Cross  v. 
Beard,  26  N.  Y.  85-88;  StarUrd  v.  Bai^on,  38  id.  237; 
mils  V.  Lynchy  3  Robt.  42.)  A  party  who  is  the  cause  or 
occasion  of  a  breach  cannot  recover  thereon.  {WtTich  v. 
T.  M.  B,  L  Co.,  8G  K  Y.  618.)  The  fact  that  FrankKn  Sawyer 
shipped  a  carload  of  hides,  by  his  own  carrier,  consigned  to 
himself,  directed  to  Owego,  N.  Y.,  retained  the  possession  of 
them  and  denied  the  defendant  the  right  to  receive  or  examine 
them,  was  not  executing  any  contract  on  the  part  of  Sawyer, 
or  any  contract  even  that  had  been  proposed  by  Sawyer  to  tlie 
defendant  {IIills  v.  Lynch,  3  Robt.  42;  Cayuga  County 
Nat.  BJc,  v.  Daniels,  47  N.  Y.  631.)  Until  there  was  an 
actual  acceptance  there  could  be  no  valid  sale  of  the  hides. 
No  title  passed.  {Stone  v.  Browning,  68  N.  Y.  598 ; 
Caulkins  v.  Ilellman,  47  id.  449  ;  ComeJl  v.  Clark,  104  id. 
451.)  The  court  admitted  improper  evidence  of  local 
customs  of  hide  dealers  in  Chicago,  a  custom  unknown  to  the 
defendant,  and  not  in  accord  with  the  alleged  contract,  upon 
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which  proof  of  customs  so  improperly  admitted  is  based  the 
decision  of  the  court  below.  (  Wheder  v.  ^ewbould,  16  N.  Y. 
392;  HiU  v.  Blake,  97  id.  216;  Mead  v.  Smith,  3  N.  Y.  C. 
P.  Rep.  171 ;  Walls  v.  Bailey,  49  K  Y.  473, 474 ;  Biggins  v. 
Moi/re,  34  id.  425 .  Markham  v.  Jaudon,  4  id.  535 ;  Parsons 
on  Contracts,  544.)  Where  a  usage  sought  to  be  proved  is  of 
a  particular  trade  or  locaUty,  it  must  appear  that  it  was  known 
to  a  party  before  he  is  bound.  (  WaUa  v.  Bailey,  49  N.  Y. 
473,  474 ;  Higgins  v.  Moore,  34  id.  425 ;  Security  Bk.  v. 
Nat.  Bk.,  67  id.  463 ;  Groat  v.  Gile,  51  id.  439 ;  Bk.  of 
Commerce  v.  Biasdl,  72  id.  615 ;  Odricks  v.  Foi^d,  64  U.  S. 
534;  23  How.  49, 65;  RawaonY.  HoUand,?>9^.Y.&l\,  619. 
The  statement  of  an  agent  cannot  be  received  to  prove  his) 
agency,  so  as  to  bind  his  principal.  {Howard  v.  Norton,  65 
Barb.  161 ;  Baird  v.  GiUett,  47  :N.  Y.  186  ;  Osgood  v.  Mamr 
hatta/Th  Company,  3  Cow.  612 ;  WiUiams  v.  Fitch,  18  N.  Y. 
546 ;  Foote  v.  Flam/igan,  79  id.  224.)  Where  evidence  bear- 
ing with  directness  and  force  upon  the  question  at  issue  has 
been  erroneously  admitted  by  a  referee,  a  new  trial  must  be 
granted,  although  there  may  be  unobjectionable  evidence 
sufficient  to  sustain  his  conclusion.  {Osgood  v.  Man.  Co., 
3  Cow.  612 ;  Williams  v.  Fitch,  18  K  Y.  546-552 ;  Baird  v. 
GiU^tt,  47  id.  186 ;  Erhen  v.  LoAUard,  19  id.  299 ;  StarUrd 
V.  Barrons,  43  id.  200.)  Facts  are  required  to  be  alleged 
truly  in  the  pleadings.  {Cook  v.  Barr,  44  N.  Y.  158.)  The 
defendant  had  the  right  to  prove  anything  concerning  the  state- 
ments or  admissions  of  the  plaintiff,  whether  such  statements 
or  admissions  are  contained  in  his  complaint  or  elsewhere. 
{Baird  v.  Daly,  68  N.  Y.  547-550.)  If  evidence  is  proper 
in  kind,  though  not  in  degree,  or  if  objectionable  otherwise 
upon  some  technical  ground,  all  right  of  exception  to  it  is 
waived  by  the  parties  by  not  objecting  in  time,  and  aU  rightful 
control  over  it  by  the  court  gone  {Hall  v.  Earnest,  36  Barb. 
585,  591 ;  Quimm.  v.  Umfd,  41  K  Y.  349,  355 ;  FUkins  v. 
Baker,  6  Lans.  516,  519 ;  Sherman  v.  Scott,  27  Hun,  336.) 
The  channel  through  which  hearsay  evidence  comes  does 
not  change  its  nature;    it  continues  hearsay  evidence  and 
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inadmissible,  though  repeated  by  a   party  to  the  snit  as 
mere    hearsay.      {Stephens    v.   Vromany    16    N.    Y.    381; 
McMaster  v,   Smiihy  3  N.   Y.  State  Eep.  481.)    Parties 
go  to  court  to  try  the  issues  made  by  the  pleadings,  and 
courts  have  no  right  impromptu  to  make  new  issues  for  tliem 
on  the  trial.     (  Wright  v.  Ddafield,  25  N.  Y.  266,  270 ;  Bd- 
l(m  V.  Parsom,  11  Hun,  602, 605 ;  Brown  v.  Leigh^  49  N.  Y. 
81 ;  N.  Co.  Nat.  Bh.  v.  Lord,  33  Hun,  557,  566 ;  Bezei^ 
gremel  v.  Dezengremel^  24  id.  457.)    An  agent  employed  to 
sell  cannot  make  himself  the  purchaser,  nor,  if  employed  to 
purchase,  can  he  be  himself  the  seller.    {Conkey  v.  Bondj  34 
Barb.  276,  286,  287;  36  N.  Y.  427;  N.  Y.  C.  Ins.  Co.  v. 
N.  P.  Ins.  Co.,  14  id.  91 ;   U.  Ins.  Co.  v.  T.  Ins.  Co.,  17 
Barb.  132 ;  Taussig  v.  HaH,  58  N.  Y.  425-428.)    There  was 
no  valid  written  agreement  for  the  sale,  purchase  or  shipping 
of  the  hides  previous  to  the  time  they  were  shipped,  Novem- 
ber 4,  1882.     (2  R.  S.  [Banks'  6th  ed.]  136,  §  3 ;  3  R.  S.  142, 
§  3 ;  Shvndley  v.  Houston,  1  N.  Y.  261.)    The  shipping  of 
hides  by  a  carrier,  selected  by  Franklin  Sawyer  himself,  was 
not  a  delivery  of  the  hides  to  the  defendant.     (CI  Co.  Nai.  Bk. 
V.  Daniels,  47  N.  Y.  631, 637.)     They  were  not  shipped  upon 
or  in  accordance  with  any  writing  or  order  of  the  defendant, 
and  the  defcudant  had  the  right  to  refuse  to  accept  them. 
{Rawson  v.  SoOand,  59  N.  Y.  611 ;  RUls  v.  Lynch,  3  Eobt 
42 ;  Brand  v.  Focht,  1  Abb.  Ct.  App.  Dec.  185 ;  Stone  v. 
Br<ya)ning,  68  K  Y.  598 ;  HUl  v.  BUke,  97  id.  598 ;  Schind- 
lev  V.  Houston,  1  Comst,  261.)    Sawyer  had  not  only  by  his 
acts  rendered  it  impossible  for  the  defendant  to  receive  the 
hides  and  perform  any  alleged  contract,  and  by  his  own  viola- 
tions of  the  understanding  released  the  defendant,  but,  in  addi- 
tion to  his  acts,  had  abandoned  it  by  his  language  in  his  com- 
munications to  defendant.     {Gm/oes  v.  White,  87  N.  Y.  466 ; 
Code  of  CivU  Pro.,  §  993 ;  James  v.  Cmoing,  82  N.  Y.  449, 
459.)    The  testimony  of  a  witness,  which  is  merely  contro- 
verted and  not  otherwise  impeached,  cannot  ordinarily  be 
entirely  disregarded  as  utterly  false.     {Moran  v.  MeLarty,  75 
N.  Y.  25 ;  Lomer  v.  Meeker,  25  id.  361,  363.)    If  two  concur 
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rent  acts  are  stipulated  as  delivery  by  the  one  party  and  pay- 
ment by  the  other,  no  action  can  be  maintained  by  either 
without  showing  a  performance,  or  what  is  equivalent  to  a 
performance  of  his  part  of  the  agreement.  (2  Kent's  Com. 
465  ;  Caul&ins  v.  IleUman^  47  N.  Y.  449 ;  Mead  v.  Smithy 
3  N.  Y.  Civ.  Pro.  Rep.  171 ;  ^ckles  v.  Flanigan,  79  K  Y. 
224.)  In  such  a  case  the  question  of  law  is  as  to  which  party 
18  entitled  to  judgment,  and  if  the  court  below  erroneously 
decides  this  question,  an  exception  to  such  a  ruling  brings  up 
for  review  the  question  whether  the  successful  party  was, 
upon  all  of  the  facts,  entitled  to  judgment.  {Hemingway  v. 
P<yuch£r,  98  N.  Y.  281-287 ;  Wilson  v.  Allen,  8  How.  Pr. 
869-373 ;  Pratt  v.  FooUj  9  N.  Y.  463 ;  Moares  v.  Timnahendj 
102  id.  387-392.) 

William  P.  Cantwell  for  respondent.  The  defendant  cannot 
question  tKfe  vaUdity  of  the  assignment  from  Franklin  Sawyer 
to  the  plaintiff.  {Sheridan  v.  Mayor,  etc.,  68  N.  Y.  38.)  The 
fact  that  Franklin  Sawyer  did  business  in  the  name  of  Frank- 
lin Sawyer  &  Co.  does  not  affect  this  action.  (  Wood  v.  K 
P.  Co.,  72  N.  Y.  196.  Franklin  Sawyer,  in  accordance 
with  the  custom  of  the  hide  trade  of  Chicago,  had  the  right 
to  ship  the  hides  to  his  own  order,  and  to  require  payment 
before  delivery,  and  it  was  competent  for  the  plaintiff  to 
prove  such  custom.  {MiUer  v.  Insurance  Co,  of  North 
America,  1  Abb.  N.  C.  470;  Spear  v.  HaH,  3  Eobt  420; 
Wails  V.  Bailey,  49  N.  Y.  464 ;  Ilinton  v.  Locke,  5  Hill, 
439 ;  N.  Y.  C.  <&  H.  R.  R.  R.  Co.  v.  S.  O.  Co.,  87 
N.  Y.  486,  492.)  Where  a  vendor  has  brought  property 
to  the  place  of  delivery,  he  may  then  insist  on  payment 
before  he  parts  with  the  possession.  ( Vincent  v.  ConkUn, 
1  E-  D.  Smith,  203 ;  Clarkson  v.  Carter,  3  Cow.  84 ;  Morey 
V.  Medbury,  10  Hun,  640 ;  Baden  v.  Demits,  53  N.  Y.  426, 
431 ;  Biggins  v.  Murray,  4  Hun,  668 ;  Commercial  Bank  v. 
Pfeifer,  22  id,  334.)  Upon  the  refusal  of  the  defendant  to 
accept  and  pay  for  the  hides,  Franklin  Sawyer  proceeded 
SiCKELs— Vol.  LXIX.    60 
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regularly  in  notifying  the  defendant  that,  in  consequence  of 
such  refusal,  said  hides  would  be  taken  to  Chicago  and  sold 
for  and  on  defendant's  account,  for  the  best  price  that  could 
be  obtained  therefor  and  in  the  subsequent  sale  of  the  said 
hides.     {Dustan  v.  Mb  Andrews,  44  N.  Y.  72,  74,  79 ;  MiUs 
V.  Goidd,  10  J.  &  S.  123;  Lewis  v.  Greider,  49  Barb.  606; 
51  N.  Y.  236,  237;  Pollen  v.  Zeroy,  30  id.  549,  556,  557; 
Mc  Gibbon  v.  Schlissinger,  18  Hun,   225,   226;  Crooks  v. 
Moore^  1  Sandf.  297.)    The  expenses  of  sale  are  a  proper 
item  of  damages.     {Pollen  v.  Leroy,  30  N.  Y.  550, 555,  656.) 
Sale  need  not  be  at  auction.     {Crooks  v.  Moore,  1  Sandf.  297.) 
Even  where  improper  evidence  is  admitted,  it  is  no  ground 
for  reversal  if  the  facts  are  proved  by  uncontroverted  evi- 
dence.    {S,  P.  Co.  V.'  Marheimer,  41  N.  Y.  Supr.  Ct.  184; 
Sutherland  v.  N.  T.  C  &  H.  R.  B.  R.  Co.,  41  id.  17 ;  MiUiner 
V.  Liice,  3  Hun,  496;  Erwin  v.  N.  8.  Co.,  8  W.  D.  382; 
Crooks  V.  Mali,  11  Barb.,  205 ;  Peppery.  HaigM,  20 id.  429 ; 
Snell  V.  Snell,  3  Abb.  430;  Smith  v.  Floyd,  18  Barb.  522; 
Colwell  V.  Lawrence,  38  id.  642 ;  38  N.  Y.  71 ;  Hofheimer  v. 
CampheU,  7  Lans.  157 ;  59  N.  Y.  269.)    One  who  proposes 
an  unreasonable  number  of  additional  findings  will  not  be 
heard  to  object  that  the  court  did  not  discern  the  materiaUty 
of  some   of    them.      {Quincey  v.   Young,  53   N.   Y.   504; 
Andrews    v.    Raymond,    58    id.   686;  2    Y.    &    C.   661; 
Davis  V.  Leopold,  87  X.  Y.  620 ;  Potter  v.  Carpenter,  71  id. 
74;  E.  P.  Co.  V.  Lacey,  3  Hun,  111;  63  N.  Y.  422;  ScoU 
Y.  Pilkinffton,  15  Abb.  280.)     The  questions  of  fact  having 
been  fully  determined  by  the  trial  court,  and  the  judgment  of 
that  court  afiirmed  by  the  General  Term,  no  further  inquiry 
as  to  these  facts  will  now  be  permitted.    (Code  of  Civ.  Pro. 
§  1337 ;  Llynes  v.   McDermx)tt,  91   N,  Y.  451  •  People  v. 
French,  92  id.  306.) 

Potter,  J.  The  action  is  brought  to  recover  damages  alleged 
to  have  been  sustained  by  Franklin  Sawyer,  assignor  of  the 
plaintiff,  in  consequence  of  the  neglect  and  refusal  of  the 
defendant  to  accept  and  pay  for  a  car  load  of  five  hundred 
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hides  tliat  he  had  ordered  and  purchased  of  said  assignor  and 
directed  to  be  shipped  from  Chicago,  where  said  FrankUn 
Sawyer  resided,  and  where  the  hides  were,  to  Owego,  in  the 
state  of  New  York,  where  the  defendant  had  a  tannery  in 
which  he  was  conducting,  on  a  more  or  less  extensive  scale, 
the  business  of  tanning  hides  into  leather.  The  bargain  for 
the  hides  was  made  through  correspondence,  by  letter  and  by 
telegraph  communications  between  the  parties. 

After  the  arrival  of  the  hides  at  Owego,  and  some  corres- 
pondence by  telegrams  and  by  letter,  and  the  sending  an  agent 
by  the  plaintiff  to  Owego  to  see  the  defendant,  and  after  an 
interview  with  the  gentleman  so  sent  by  the  plaintiff  with 
defendant's  agent  at  Owego,  the  defendant  finally  refused  to 
receive  the  hides  unless  he  had  an  opportunity  of  taking  them 
from  the  depot  to  his  factory  and  there  opening  and  examin- 
ing, if  not  testing  and  proving  them.  This  the  plaintiff 
refused  to  allow  the  defendant  to  do,  and  gave  him  notice,  at 
the  proper  time  and  manner,  that  unless  he  accepted  tlie  hides 
in  accordance  with  the  contract,  and  especially  if  he  refused 
after  the  offer  which  had  been  made  to  examine  the  hides  at 
the  raihoad  station  upon  a  platform  or  in  the  car,  that  the 
hides  would  be  returned  to  the  seller  in  Chicago,  on  account  of 
the  refusal  to  receive  and  pay  for  the  same,  and  would  there 
be  sold  at  the  best  price  that  could  be  obtained  for  them,  and 
defendant  would  be  charged  with  the  difference  between  the 
price  brought  on  the  sale  at  Chicago  and  the  price  agreed  upon, 
together  with  the  necessary  expenses  growing  out  of  sending 
the  hides  to  and  return  from  Owego  and  other  incidental 
expenses  occasioned  by  the  refusal  of  the  defendant  to  receive 
and  pay  for  them  in  accordance  with  the  contract. 

This  action  is  brought  to  recover  that  difference  and  those 
expenses ;  tliat  is,  the  difference  between  the  contract-price 
and  the  price  at  which  they  were  sold  at  Chicago,  and  this 
recovery  is  based  upon  that  difference  in  the  price  and  these 
expenses. 

This  correspondence  by  telegram  and  by  letter  commenced 
on  or  about  the  20th  day  of  October,  1882,  and  was  carried  on 
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for  a  few  days  and  culminated,  as  the  trial  court  found,  in  an 
agreement  to  purchase,  on  the  part  of  defendant,  the  five 
hundred  bides,  specifying  the  price  per  pound  and  quality  of 
the  hides,  and  that,  in  pursuance  of  such,  contract  and  pur- 
chase, the  plaintiffs  assignor  shipped  the  hides  on  the  fourth 
of  November  to  his  own  order,  accompanied  by  a  draft  on  the 
defendant  sent  through  a  bank  at  Owego,  the  hides  to  be 
delivered  to  the  defendant  upon  payment  of  the  draft,  and  the 
carrier,  the  railroad  company,  was  directed  to  deliver  them 
accordingly. 

When  the  hides  arrived  at  Owego,  on  or  about  the  11th  of 
November,  1882,  notice  was  given  to  the  agent  or  person  in 
charge  of  the  defendant's  tannery,  that  they  had  arrived.  And 
at  this  point  the  question  in  controversy  arises,  whether 
the  defendant  was  bound,  under  the  contract  made  between 
him  and  plaintiff's  assignor,  to  take  tlie  hides  and  pay  the 
draft  without  any  examination  or  inspection  of  them,  or 
whether,  undei'  the  contract,  he  was  entitled  to  an  insjKJction 
of  the  hides  before  accepting  the  draft  or  paying  the  draft  or 
acceptance  of  the  hides.  There  had  been  nothing  said  in  these 
negotiations  or  correspondence  between  the  parties  until  after 
the  hides  were  shipped  on  the  fourth  of  November,  as  before 
stated,  in  respect  to  the  time  or  manner  of  payment  for  the  hides. 
The  trial  court  found  that  this  contract  was  consummated,  and 
found  the  contract,  by  a  modification  or  waiver,  resulted,  in 
giving  to  the  defendant  the  right  that  he  claimed,  namely,  to 
an  examination  of  the  hides  before  an  acceptance  of  them 
or  accepting  the  draft  and  paying  it.  The  court  should 
(I  think,  from  the  evidence)  have  found  the  correspondence 
between  the  plaintiff's  assignor  and  the  defendant,  commencing 
with  the  letter  of  inquiry  on  the  twentieth  of  October,  and 
the  actual  shipment  on  November  fourth,  that  the  defendant 
ordered  of  plaintiff's  assignor  five  hundred  hides,  the  quality 
of  which  was  specfied  in  the  correspondence  at  prices  named 
per  pound  for  the  hides,  and  the  same  were  to  be  selected  by 
plaintiff's  assignor  for  the  defendant;  and  the  plaintiff's 
assignor  did  ship  the  hides,  accordingly,  in  his  own  name ; 
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and  the  same  were  received  at  the  raihx)ad  station  near 
defendant's  tannery  in  good  order  and  in  due  time.  The  law 
arising  upon  such  finding  is  that  the  defendant  had  no  right 
to  test  or  prove  the  hides,  and  was  not  entitled  to  the  posses- 
sion of  them  for  that  or  any  other  purpose  until  they  were 
paid  for.  Upon  the  ordinary  agi*eement  to  sell  and  to  pur- 
chase personal  property,  in  the  absence  of  any  agreement  or 
provision  in  the  agreement  as  to  the  time  or  manner  of  pay- 
ment, delivery  and  payment  are  simultaneous  acts,  and,  as  a 
tender,  is  equivalent  in  law  to  performance;  a  tender  of 
delivery  or  payment  by  one  person  to  the  other  gives  the  per- 
son making  the  tender  the  right  to  enforce  the  performance  of 
the  contract  against  th^  other.  {Han/den  v.  Demets^  63  N.  Y. 
426,  428,  429.)  In  the  case  under  consideration  defendant 
made  no  objection  that  the  hides  were  not  of  good  quality  or 
of  the  quality  specified  in  the  terms  of  purchase  or  in  the 
number  of  hides.  He  simply  insisted  that  he  had  a  right 
under  the  contract  to  an  examination  of  the  hides  before 
acceptance  and  payment.  Under  such  a  contract,  as  I  think, 
the  trial  judge  might  have  well  found,  from  the  evidence  in 
this  case,  it  results  as  in  the  case  of  Higgina  v.  Murray 
(4  Hun,  565) ;  and,  as  was  in  the  opinion  in  that  case  expressed 
by  Judge  Daniels,  the  plaintiff  by  shipping  in  his  own  name 
was  simply  keeping  the  possession  of  the  property,  as  he  had 
the  right  to  do,  until  it  had  been  accepted  and  paid  for  by  the 
defendant.  By  shipping  in  that  manner  he  retained  and  kept 
the  lien  of  possession  as  his  security  for  the  payment  of  the 
property. 

The  effect  of  the  contract  was  to  transfer  the  title  of  the 
property  from  plaintiff's  assignor  to  the  defendant,  subject 
only  to  .the  right  of  the  assignor  to  retain  possession  until 
payment  should  be  made  as  long  as  no  credit  was  to  be  given 
or  had  been  provided  for  by  the  terms  of  the  agreement. 
After  the  making  of  the  contract  he  became  the  agent  of  the 
defendant,  save  in  retaining  possession  of  the  property  as 
security  for  the  payment  of  the  purchase-money  while  title  to 
the  property  was  vested  in  the  defendant.     To  the  same  effect 
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is  the  case  of  Commercial  Bank  v.  Pfeiffer  (22  Hun,  327) ; 
ako  the  ease  of  Morey  v.  Medbury  (10  Hun,  540).  If  the 
law  in  tliis  case  is  not  as  above  stated,  the  eflEect  would  be  that 
a  person  who,  under  a  valid  contract,  has  sold  his  property, 
sent  it  to  a  distant  place  to  the  manufacturing  establishment 
of  the  purchaser,  has  received  no  payment  and  has  parted 
with  the  possession  of  the  property,  and  that  means  of  secui^ 
ing  payment,  must  rely  upon  the  responsibility  of  the  pm«" 
chaser  and  his  disposition  to  pay  for  the  property.  If  this  is 
not  satisfactory  to  the  purchaser,  he  should  have  made  a  dif- 
ferent bargain.  He  could  have  done  as  he  was  advised  by 
the  plaintiffs  assignor,  viz.,  have  appointed  a  hide  broker  or 
expert  to  have  made  the  selection.  Then  both  the  buyer  and 
the  seller  would  have  been  bound  by  the  selection  made,  the 
buyer  to  accept  and  pay  for  and  the  seller  to  deliver.  But 
the  defendant  chose  to  make  the  seller  his  agent  to  select,  and 
he  must  abide  by  the  selection  made  for  him.  Especially  in 
the  absence  of  any  evidence  that  the  hides  were  not  just  what 
he  ordered.  Indeed,  the  defendant  did  not  base  his  refusal  to 
pay  upon  any  allegation,  much  less  than  upon  any  proof  that 
the  hides  were  not  in  accordance  with  his  specification  and 
order,  but  upon  the  simple  pretext  that  he  wanted  to  examine 
them,  and  that,  too,  after  he  had  authorized  the  plaintiffs 
assignor  to  select  the  hides  for  him. 

While  the  trial  court  might,  and  I  think  should  have,  found 
as  above  indicated,  it  has  found  substantially  in  that  -Vvay,  but 
with  the  qualification  that  the  plaintiffs  assignor  gave  the 
defendant  the  right  to  examine  the  hides  before  accepting 
them.  This  right  the  learned  trial  court  bases  upon  expres- 
sions in  the  letters  of  October  twenty-seventh  and  November 
fourth,  and  which  I  think  were  subsequent  to  the  correspond- 
ence which  constitutes  the  contract  between  the  parties.  The 
examination  referred  to  in  those  letters  is  not  to  be  an  examin- 
ation which  should  determine  whether  the  defendant  should 
receive  these  five  hundred  hides,  but  the  examination  of  tliis 
lot  was  to  determine  whether  he  was  so  well  suited  with  this 
lot  that  he  would  make  further  and  larger  orders.    Besides,  it 
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seems  very  plain  that  the  plaintiffs  assignor  did  not  mean  to 
change  the  terms  of  the  contiuet  for  this  shipment,  but,  at  all 
times  and  upon  the  stand  as  a  witness  upon  the  trial,  insisted 
that  the  defendant  was  not  entitled,  as  a  matter  of  right,  to 
an  examination  before  an  acceptance  of  the  hides.  There 
was  no  consideration  for  such  change  of  contract  or  waiver, 
as  it  is  called  by  the  trial  court,  and  it,  therefore,  imposed  no 
new  or  different  obligation  upon  the  plaintiff  than  existed 
under  the  former  contract.  But  the  trial  court  made  a  find- 
ing that  the  contract  was  so  modified  as  to  allow  the  defend- 
ant an  examination  before  acceptance.  The  trial  court  also 
found  that  plaintiffs  assignor  had  offered  to  defendant  an 
opportunity  to  examine  the  hides  outside  of  the  car  in  which 
they  were  contained  upon  the  platform  or  in  the  store-house ; 
that  such  opportunity  was  a  just  and  reasonable  one,  and  that 
defendant  refused,  and  thus  defendant  broke  the  contract,  and 
that  the  plaintiffs  assignor  was  justified  in  the  course  he  pur- 
sued thereafter. 

I  can  see  no  error  in  this  finding  or  conclusion.  It  would 
afford  a  fair  and  reasonable  opportunity  for  the  defendant  to 
determine  the  quality  of  the  hides.  None  could  be  better  for 
the  purpose  of  an  examination  unless  they  should  be  taken  to 
defendant's  tannery  and  there  be  worked  as  well  as  examined. 
Of  course,  business  of  this  kind  could  not  be  practically  or 
successfully  carried  on  in  this  way.  Certainly  not  to  the 
vendor  of  hides  living  hundreds  if  not  thousands  of  miles 
away,  and  receiving  many,  if  not  the  most,  of  theliides  he  sells 
from  dealers  and  butchers  living  and  carrying  on  business  as 
many  more  miles  from  the  plaintiffs  assignor. 

We  come  now  to  notice  the  exceptions  taken  by  the  defend- 
ant. These  were,  first,  as  to  the  proof  of  a  custom,  existing  in 
Chicago,  for  the  seller  of  hides  to  ship  and  consign  to  himself 
at  the  place  of  destination,  with  directions  to  the  carrier  to 
deliver  to  the  vendee  upon  his  accepting  a  draft  for  the  pur- 
chase-price. We  do  not  think  that  the  proof  of  such  custom 
could  have  harmed  or  prejudiced  the  defendant  in  any  way. 
Whether  the  contract  was  to  accept  the  hides  and  sign  a  draft 
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for  payment  upon  notice  of  their  arrival  by  the  carrier,  or  to  do  bo 
after  reasonable  opportunity  to  examine  the  hides  and  refusal  by 
the  vendor  to  avail  himself  of  such  opportunity,  can  make  no  dif- 
ference with  the  legal  rights  and  obligations  of  the  parties  to  the 
contract.  It  was  the  clear  right  of  the  seller,  when  no  other 
mode  or  time  for  payment  is  provided  in  the  contract,  to  retdn 
possession  of  his  property  until  he  was  paid  for  it  The 
defendant  has  no  right  or  ground  for  complaint  that  the  plaint- 
iff insists  upon  such  right.  The  defendant  in  this  case  ordered 
hides  to  be  sent  to  Owego.  Hides,  such  as  he  wanted  and  had 
ordered,  were  brought  and  tendered  to  him  at  the  railroad 
station  at  Owego,  one  of  the  usual  routes  and  points  of  ship- 
ment. No  other  route  or  point  had  been  indicated  by  the 
defendant  when  the  hides  were  shipped. 

We  do  not  perceive  that  the  defendant's  rights  have  been 
interfered  with,  or  what  just  ground  of  complaint  or  of  refusal 
to  accept  the  goods  the  defendant  would  have  had  if  the  goods 
had  arrived  in  the  personal  care  or  possession  of  the  seller  and 
without  any  bill  of  lading  or  shipping  bill  whatsoever.  The 
seller  has  the  right  to  retain  his  possession  until  he  received  or 
is  tendered  payment  of  the  price.  This  mode  of  doing  bnsi- 
ness  is  entirely  legitimate,  and  in  many  cases  it  is  the  only  way 
of  securing  payment.  {Commercial  Bk.  v.  Pfeiffer^  supra; 
22  Hun,  334.) 

It  certainly  would  not  seem  to  be  any  just  ground  of  com- 
plaint, upon  the  part  of  the  defendant,  that  the  plaintifE 
instead  of  delivering  the  goods  to  the  vendee  at  Chicago  by  an 
absolute  consignment  to  him,  as  he  was  authorized  to  have 
done  under  the  contract  in  question,  took  the  risk  upon  him- 
self of  the  payment  of  the  transportation  and  of  their  arrival 
in  good  order  and  condition  at  the  place  where  the  defendant 
desired  to  use  and  manufacture  them  into  leather.  {Higgtfis 
V.  Murray^  svpra,) 

Our  conclusion  is  that  this  proof  of  custom  did  not  change 
or  affect  the  legal  relations  of  the  parties  to  the  contract  in 
question,  and  was  not  at  all  necessary  or  serviceable  in  the 
decision  of  the  question  in  this  case.     Whether  this  proof  of 
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cnstom  was  in  or  out  of  the  case,  the  decision  must  Iiave  been 
the  same,  and  so  the  defendant  has  no  just  ground  of  com- 
plaint, or  for  another  trial  without  such  proof.* 

*  *     I       *  «  «  #  « 

I  do  not  understand  from  the  defendant's  points  that  any 
serious  contention  is  made  as  to  the  right  of  the  plaintiff  to 
recall  the  hides  and  resell  them  at  Chicago,  the  great  hide 
market  of  the  country,  and  after  notice  to  the  defendant 
that  that  course  would  be  pursued  if  the  defendant  refused 
to  accept  and  pay  for  the  hides  in  accordance  with  the  terms 
of  the  contract.  The  plaintiff  in  the  contingency  just  stated 
had  the  right  to  pursue  this  course. 

I  think  the  sale  was  properly  made  by  the  plaintiff  at 
Chicago,  and  that  he  adopted  the  best  means  to  get  the  highest 
price  and  occasion  defendant  the  least  loss,  and  that  the  sale, 
etc.,  was  conducted  in  entire  good  faith  by  the  plaintiff's 
assignor,  and  that  the  amount  of  the  recovery  did  not  exceed 
the  plaintiff's  right  or  the  defendant's  obligation  after  he  had 
broken  the  contract  {Duaton  v.  McAndrew^  44  K".  Y, 
72,  74,  79.) 

We  tliink  the  judgment  should  be  aflSrmed,  with  costs. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Heitry  H.  Sktmouk,  Respondent,  v.  Matthias  Smith  et  al., 

Appellants. 

In  an  action  upon  an  undertaking,  given  on  appeal  from  a  judgment, 
brought  by  plaintiff  as  assignee  of  the  Judgment,  the  defense  was  that  8., 
plaintiff's  assignor,  obtained  the  judgment  as  trustee  of  an  express  trust, 
for  R.,  and  that  L.,  the  judgment-debtor,  had  paid  the  judgment  to  R,  who 
acknowledged  satisfaction  thereof.  The  assignment  of  the  judgment  to 
plaintiff  was  executed  and  recorded  prior  to  the  alleged  payment  and 
satisfaction.     Neither  the  defendants  nor  R  had  notice  of  the  assign- 

*  The  omitted  portion  of  the  opinion  discusses  exceptions  to  the  reception 
of  evidence  which 'are  not  deemed  of  any  general  interest  or  importance. 
SicKELS  — Vor.  LXIX.     6 1 
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ment  at  the  time  of  payment  other  than  that  given  by  the  assignment 
record.  Held,  that  the  defense  was  not  available;  that,  as  S.  brought  the 
action,  wherein  the  undertaking  was  given,  in  his  own  nadle,  not  as 
agent,  the  question  as  to  his  right  to  recover  was  an  issuable  fact,  and 
was  necessarily  determined  in  that  action,  and  defendants  were  concluded 
by  their  agreement  to  pay  the  judgment,  if  it  was  affirmed,  from  again 
bringing  into  question  any  issuable  facts  so  determined;  that,  con- 
ceding the  judgment  recovered  by  8.  was  for  the  benefit  of  R.,  S.  waa 
tlie  legal  owner,  and  although,  had  the  settlement  been  effected  with  the 
latter  while  S.  was  such  legal  owner,  he  would  have  been  bound  by  it, 
yet  he  had  the  power  to  sell  and  transfer  the  judgment,  and  having 
done  so,  R.'s  interest  therein  ceased  and  plaintiff,  the  assignee,  became 
the  legal  and  equitable  owner,  and  his  rights  as  such  were  not  affected 
by  the  payment  to  R. 

The  rule  protecting  a  judgment-debtor  who  has  paid  the  judgment  to  the 
former  owner  after  an  assignment  thereof,  when  he  has  had  no  notice 
of  the  assignment,  does  not  extend  to  one  claiming  to  be  the  beneficial 
owner;  it  only  applies  to  those  having  the  legal  title. 

To  make  a  payment  to  one,  not  the  legal  owner,  effectual,  the  duty  devolves 
upon  the  payor  of  showing  that  the  person  to  whom  payment  was  made 
had,  at  the  time,  a  right  to  receive  payment. 

(Argued  April  26,  1889;  decided  June  4. 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  October  4, 1886, 
which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  decision  of  the  court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stat^ 
in  the  opinion. 

WiUis  J.  Benedict  for  appellants.  Eeed  was  the  real  party 
in  interest,  the  absolute  and  exclusive  owner,  and,  as  sucb, 
could  have  sued  in  his  own  name  or  in  the  name  of  his  agent. 
(Code,  §449;  6  How.  Pr.  471-474 ;  13  Kan.  567;  2  Sandf . 
708;  Calvert  on  Parties,  218.)  Where  a  bond  or  judgment 
is  assigned  in  trust,  the  donee  in  trust  takes  only  an  equitable 
title,  and  the  legal  title  remains  for  the  benefit  of  the  assignor. 
(Hill  on  Trustees,  367.)  The  court  having  found  that  no 
notice  of  any  assignment  was  ever  given  defendants  or  their 
attorneys,  and  that  recording  the  said  assignment  was  not 
notice,  the  debtor.  Lynch,  had  a  right  to  settle  with  the  original 
owner.     (14  Abb.  [K  S.]  69 ;  61  N.  Y.  119.) 
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Henry  H.  Seymour  for  respondent,  in  person.  Tlie  debtor 
is  only  protected  from  claims  of  the  assignee  in  cases  where 
he  has  paid  directly  to  the  assignor.  (Freeman  on  Judgments, 
§  426.)  An  agent  has  a  lien  on  the  property  or  funds  of  his 
principal  for  moneys  advanced  or  liabilities  in  his  behalf. 
(55  N.  Y.  325-341.)  The  lien  does  not  depend  upon  the  char- 
acter of  the  property,  and  is  equally  valid  in  respect  to  nego- 
tiable bills  in  actual  possession  or  chattels.  (55  X.  Y.  341.) 
Agents  and  principals  do  not,  as  such,  have  any  mutual  or  suc- 
cessive relationship  to  rights  of  property.  They  are  not  in 
privity  with  each  other.  (Freeman  on  Judgments,  §  164.) 
An  assignee  of  a  debt  secured  by  an  undertaking  can  sustain 
an  action  on  the  undertaking  where  the  condition  on  which  it 
was  given  has  been  forfeited,  although  the  undertaking  was 
to  pay  the  assignor  without  adding  ''  his  assigns."  {Snodgrasa 
y.Krenkle^  49  How.  122;  Searing  v.  Berry ^  58  Iowa,  20.) 
When  confidence  has  been  reposed  in  ari  agent  and  an  apparent 
authority  conferred,  the  principal  must  suffer  as  against  third 
parties  from  an  actual  exercise  of  authority  not  exceeding  the 
appearance  of  that  which  is  granted.  {Armour  v.  M,  C,  B. 
Co,y  65  N.  Y.  Ill ;  73  id.  5.)  Notice  of  an  attorney's  lien  for 
his  compensation,  under  section  66  of  the  Code,  as  amended  in 
1879,  need  not  be  given  to  protect  his  lien  against  a  settlement 
by  the  parties.  {Coster  v.  G.  K  Co.,  5  K  Y.  0.  P.  Kep. 
[Browne],  146;  98  N.  Y.  660.) 

Haioht,  J.  Tliis  action  was  brought  upon  an  undertaking 
executed  by  the  defendants  to  enable  one  Patrick  Lynch  to 
appeal  to  the  General  Term  of  the  Supreme  Court  from  a 
judgment  entered  against  him  in  favor  of  one  Daniel  Sourwine. 

It  appears  that  Daniel  Sourwine  obtained  a  judgment  in 
the  Supreme  Court  for  $577.47  against  one  Patrick  Lynch, 
from  which  an  appeal  was  taken  to  the  General  Term  ;  that 
upon  such  appeal  the  defendants  executed  an  undertaking, 
conditioned  that  if  the  judgment  appealed  from,  or  any  part 
thereof  was  affirmed,  or  the  appeal  dismissed,  that  they  would 
pay  the  sum  recovered  or  directed  to  be  paid  by  the  judg- 
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ment,  or  the  part  thereof  as  to  which  it  was  aflirmed.  There- 
atter  the  judgment  was  affirmed  by  the  General  Term  of  the 
Supreme  Court,  and  a  judgment  of  that  court  was  duly  | 
entered.  An  execution  was  thereupon  issued  upon  such  jndg-  | 
ment  to  the  sheriff  of  tlie  proper  county,  and  the  same  was 
returned  unsatisfied.  The  plaintiff,  as  the  assignee  of  such 
judgment,  brought  tliis  action  against  the  defendants  as  sure- 
ties upon  such  undertaking  for  the  purpose  of  recovering  the 
amount  of  that  judgment. 

The  defense  is  that  Sourwine  obtained  the  judgment  as  die 
trustee  of  an  express  trust  for  one  Charles  M.  Heed,  executor, 
and  that  Lynch  had  paid  Reed,  as  executor,  the  amount  of 
the  judgment.     The  question  is  presented  as  to  whether  this 
defense  is  available  in  this  action.     The  undisputed  facts  are, 
in  substance,  as  follows :     Sourwine  was  the  agent  of  Charles 
M.  Eeed,  executor,  having  charge  of  his  real  estate  in  the 
city  of  Buffajo ;  that,  fts  such  agent,  he  leased  certain  premises 
to  Lynch.     It  was  understood  that  the  New  York,  Lackawanna 
&  Western  Railroad  contemplated  taking  the  property  so 
leased  for  railroad  purposes.     Thereupon  Lynch  executed  and 
delivered  to  Sourwine  a  paper,  in  and  by  which,  for  value 
received,  he  promised  to  pay  Sourwine  one-half  of  any  dam- 
ages  received  by  him  for  the  canceling  of  his  lease.    Sub- 
sequently the  railroad  company  did  institute  proceedings  to 
condemn  the  property,  and  in  such  proceedings  Lynch  was 
awarded  the  sum  of  $1,000  as  damages  for  the  taking  of  his 
leasehold  interest  in  the  premises.     It  was  for  the  recovery 
of  one-half  of  that  sum  that  tlie  judgment  was  obtained  on 
which  the  undertaking  on  appeal  was  given. 

Subsequent  to  the  recovery  of  the  judgment,  and  on  or 
about  the  11th  day  of  March,  1884,  the  judgment  was,  for  a 
valuable  consideration,  duly  assigned  by  Sourwine  to  the 
plaintiff;  and  such  assignment  was,  on  the  2l8t  day  of 
November,  1884,  duly  recorded  in  the  office  of  the  clerk 
of  Erie  county,  that  being  the  county  in  which  the  judgment- 
roll  was  filed.  Thereafter,  and  on  the  22d  day  of  July,  1885, 
Charles  M.  Reed,  executor,  acknowledged  satisfaction  of  the 
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judgment  so  recovered  by  Sourwine.  At  the  time  of  tlie  pay- 
ment of  tlie  judgment  to  }iim  neither  of  the  defendants  or 
Lynch  had  notice  of  the  assignment  of  the  judgment  to  Sey- 
mour, other  than  that  given  by  the  recording  of  the  assign- 
ment. Under  these  circumstances,  it  does  not  appear  to  us 
that  the  defendants  are  in  a  position  to  avail  themselves  of  the 
defense  interposed. 

The  agreement,  as  we  have  seen,  was  lo  pay  Sourwine  one- 
half  of  the  damages  received.  The  action  to  recover  that 
amount  was  brought  by  Sourwine  in  his  individual  name,  and  not 
as  agent.  The  question  as  to  whether  he  was  entitled  to  recover 
was  one  necessarily  determined  in  that  action.  The  defendants 
had  notice  of  his  recovery  at  the  time  they  executed  the  under- 
taking, for  the  fact  was  recited  in  that  instrument.  The  con- 
dition was  that  they  were  to  pay  the  amount  of  the  judgment 
if  it  was  affirmed  or  the  appeal  dismissed.  Therefore,  upon 
the  affirmance  of  the  judgment,  they  were  concluded,  by  their 
agreement  to  pay,  from  again  bringing  in  question  any  issuable 
fact  that  was  necessarily  determined  by  the  judgment  which 
they  had  agreed  to  pay.  {BtU  v.  Btirke,  62  K  Y.  111-117; 
Methodist  Churches  of  New  York  v.  Barker^  IS  id.  463 ; 
Freeman  on  Judgments,  §  176.)  Consequently  the  trial  court, 
in  this  action,  committed  no  error  in  holding  that  Sourwine 
had  the  legal  title  to  the  judgment  at  the  time  of  its  recovery. 

Whilst  the  defendants,  as  sureties  upon  the  undertaking, 
are  bound  by  the  record  and  facts  necessarily  determined  by 
the  judgment,  which  they  agreed  to  pay,  they  are  doubtless  at 
liberty  to  put  in  issue,  in  this  action,  any  question  that  was 
not  necessarily  determined  in  that  action  They  may  show 
subsequent  payment,  and  we  are  inclined  to  the  opinion  that 
they  may  also  show  that  the  judgment  recovered  by  Sourwine 
was  for  the  benefit  of  another ;  for  that  fact  was  not  neces- 
sarily at  issue  in  the  former  action.  Sourwine,  as  the  trustee 
of  an  express  trust,  could  maintain  the  action  without  joining 
with  him  the  person  for  whose  benefit  the  action  was  prose- 
cuted ;  and  the  contract,  being  in  his  name  for  the  benefit  of 
another,  constituted  him  a  trustee  of  an  express  trust.     (Code 


486  Seymour  v.  Smith  et  al.  [June, 

Opinion  of  the  Court,  per  Haight,  J, 

of  Civil  Pro.  §  44:9.)     Sourwine  must,  therefore,  be  treated 
as  tlie  legal  owner  of  the  judgment  at  the  time  of  its  recovery, 
but  as  holding  such  legal  title  for  the  benefit  of  Keed,  as 
executor  of  the  Eeed  estate,  for  whom  Sourwine  was  agent. 
And,  had  the  settlement  been  effected  by  the  defendant  Mith 
Reed  during  the  time  that  Sourwine  wajB  such  legal  OAvner,  he 
would  doubtless  have  been  bound  by  the  settlement  so  made. 
But  Sourwine,  as  the  legal  owner  of  the  judgment  and  agent  of 
Reed,  had  the  power  to  sell  and  transfer  the  judgment  for  the 
benefit  of  Reed,  and  it  appears  that  tliis  was  done  more  than 
a  year  before  the  settlement  was  made.     Seymour,  as  attorney, 
had  prosecuted  the  former  action  under  an  arrangement  with 
Sourwine  that  he  should  have  for  his  services  one-half  of  the 
recovery,  upon  the  affinnance  of  the  General  Term.     He  paid 
Sourwine  the  other  half  of  the  judgment  and  took  an  assign- 
ment thereof,  which,  as  we  have  seen,  was  recorded  in  the 
office  of  tlie  clerk  of  the  proper  county.     It  is  contended  that 
the  plaintiff  was  not  a  purchaser  in  good  faith,  for  the  reason 
that  he  knew  of  Reed's  interest  in  the  judgment.     This  may 
be,  but  he  also  knew  that  Sourwine  was  the  agent  of  Keed, 
and  had  the  legal  title  of  the  judgment  and  the  power  to  sell 
and  transfer  it.     There   is   no   suggestion   of  any  collusion 
between  him  and  Sourwine  or  of  any  disposition  or  intention 
on  the  part  of  Sourwine  to  convert  the  money  derived  from 
the  transfer  of  the  judgment  to  his  own  use.     The  evidence 
in  reference  to  his  agreement  as  to  compensation  for  prose- 
cuting tlie  former  action  and  his  evidence  in  reference  to  the 
amount  paid  for  the  assignment  of  the  judgment  was  compe- 
tent  for  the  purpose   of    showing   that  he  paid  full  value 
and  was  a  purchaser  in  good  faith.     It  consequently  appears 
that,  upon  the  assignment  of  the  judgment  to  Seymour,  he 
became  the  legal  and  equitable  owner  thereof,  and  Reed's 
interest    therein   ceased  and  determined.      So   that,  at  the 
time  the  settlement  was  made  with  Reed  on  behalf  of  tlie 
defendants,  he  had  no  interest  in  the  judgment,  equitable  or 
otherwise.    It  is  contended,  however,  that  the  defendants  had 
no  actual  notice  of    the  assignment  of    the  judgment  to 
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Seymour,  and  that,  consequently,  they  are  protected  in  the 
settlement  made.  But  the  rule  which  they  invoke  does  not 
extend  to  persons  claiming  to  be  beneficial  owners.  It  only 
extends  to  those  having  the  legal  title.  {Brewster  v.  CameSj 
103  N.  Y.  556;  Trustees  of  Union  College  v.  Wheelery  61  id. 
88 ;  Bishop  v.  Garcia,  14  Abb.  [N.  S.]  69.)  Had  payment 
been  made  to  Sourwine  in  good  faith,  without  notice  of  his 
assignment  to  Seymour,  a  different  question  would  have  been 
presented.  But,  when  the  defendants  attempted  to  settle 
with  some  one  other  than  the  legal  owner,  in  order  to  have 
the  same  effectual,  the  duty  devolves  upon  them  of  showing 
that  the  person  with  whom  the  settlement  was  made  at  the 
time  had  the  right  to  receive  the  payment  and  make  the 
settlement  This  they  had  failed  to  do ;  for  it  appears  that 
at  the  time  the  settlement  was  made  neither  Reed  nor  his 
agent,  Sourwine,  had  any  interest  in  the  judgment,  legal  or 
otherwise. 

The  judgment  should,  therefore,  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  aflirmed- 


Thomas  H.   Wilson,   Respondent,  v.  The  Kings  County 
Elevated  Railkoad  Company,  Appellant. 

Plaintiff,  who  was  an  expert  in  railroad  building,  at  the  request  of  S.,  who 
assumed  to  be  defendant's  chief  engineer,  and,  under  an  arrangement 
between  him,  B.  and  two  attorneys,  who  assumed  to  act  as  defendant's 
counsel,  to  the  effect  that  plaintiff  should  have  the  contract  for  building 
defendant's  road,  devoted  his  time  for  about  nine  months  and  expended 
moneys  for  traveling  expenses,  for  plans  and  specifications  and  other 
necessary  expenses,  preparatory  to  making  the  contract  and  doing  the 
work.  Plaintiff  made  and  submitted  to  one  of  the  attorneys  his  proposal 
to  coastnict  and  equip  the  road.  A  proposed  contract  was  drawn  up, 
but  plaintiff  was  informed  by  one  of  the  attorneys  it  was  deemed  advisa- 
ble to  have  the  contract  made  by  defendant  with  one  D.,  and  by  the 
latter  assigned  to  plaintiff,  to  which  the  latter  assented.  Up  to  this  time 
S.  and  the  attorneys  had  not  been  formally  employed  by  defendant, 
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although  their  names  appeared  as  holding  the  positions  designated  in  a 
printed  circular  containing  the  names  of  the  officers  and  directors  of  the 
company,  and  they  were  apparently  treated  as  such  officers.  At  a  meeting 
of  its  board  of  directors  thereafter,  8.  was  appointed  engineer,  and  the  firm, 
in  which  one  of  said  attorneys  was  a  partner,  was  appointed  as  attorneys 
and  counsel.  At  the  same  meeting  a  statement  was  made  by  a  committee, 
to  whom  the  matter  had  been  submitted,  setting  forth,  in  substance,  the 
negotiations  with  plaintiff,  the  proposed  contract  with  D.,  and  transfer 
thereof  to  plaintiff,  drafts  of  which  were  submitted.  The  board  assented 
to  and  approved  the  same,  and  agreed  that,  upon  execution  of  the  pro- 
posed agreement  between  plaintiff  and  D.,  the  former  should  be  accepted 
and  recognized  as  fully  subrogated  to  the  rights  and  substituted  as  to  the 
liabilities  of  D.  under  his  contract,  and  defendant's  officers  were  authorized 
to  execute  the  contract  on  its  part.  Plaintiff  was,  however,  without  fault 
on  his  part,  denied  the  contract,  although  able  and  willing  to  perform  it. 
In  an  action  to  recover  for  plaintiff's  services  and  expenses,  held,  that, 
by  the  action  of  defendant's  board  of  directors  the  negotiations  with 
plaintiff  might  be  deemed  to  have  been  recognized,  and,  in  some  sense, 
treated  as  having  been  made  on  behalf  of  defendant;  that  plaintiff  had  a 
right  to  assume  that  the  persons  with  whom  he  negotiated  legitimately 
represented  defendant;  that  this,  together  with  the  fact  that  the  moneys 
expended,  were  for  the  benefit  of  defendant,  justified  a  finding  of  an  agree- 
ment between  plaintiff  and  defendant  that  he  should  have  the  contract 
and  that  the  services  were  rendered  and  expenses  incurred  at  the  request 
of  defendant,  and  that  such  findings  were  sufficient  to  sustain  a  recovery. 

Where  evidence  is  received,  the  competency  of  which  depends  upon  further 
evidence,  upon  the  assurance  of  the  party  offering  it  that  such  further 
evidence  will  be  supplied,  in  case  of  failure  so  to  do  the  remedy  is  by 
motion  to  strike  out  the  evidence  received;  in  the  absence  of  such  a 
motion  no  question  is  presented  for  review  upon  appeal. 

Plaintiff  was  permitted  to  put  in  evidence  a  book  of  memoranda  made  by 
him;  this  was  objected  to  generally.  Held,  that  as  the  memoranda mi^t 
have  been  made  competent  by  plaintiff's  testimony  verifying  the  entries 
as  original  and  correct,  and  showing  he  was  unable  to  recollect  the 
items  independent  of  the  memoranda,  the  general  objection  was  not 
well  taken. 

(Argued  April  26,  1889;  decided  June  4.  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Cowrt  in  the  first  judicial  department,  entered  upon  an  order 
made  June  1,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  for  moneys  expended 
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and  services  rendered  by  plaintiff  at  the  alleged  request  of 
defendant,  and  for  its  use  and  benefit. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

P.  Mitchell  and  A,  J,  Skinner  for  appellant.  The  build- 
ing of  the  road  was  the  extraordinary  business  of  the  company, 
and  any  authority  in  respect  to  the  making  of  the  contract 
therefor  must  be  specially  conferred.  {Adriance  v.  Roome^ 
52  Barb.  399 ;  Angell  on  Corp.  §  298 ;  W,  R.  R.  Co.  v.  Boyne, 
11  Hun,  171;  Dahneyx.  StevetiSj  40  How.  341.)  A  person 
holding  the  relation  merely  of  attorney  or  counsel  to  the  cor- 
poration, or  that  of  chief  engineer,  could  not  bind  the  company 
by  promises,  or  engagements  in  respect  to  matters  outside  the 
scope  of  his  authority.  {People^ s  Bk,  v.  St.  A,  R,  C.  Churchy 
39  Hun,  500;  Woodruff  y.  R.  cfe  P.  R.  R,  Co.,  108  N.  Y. 
39 ;  Iloviersham  v.  W.  W.  W.  Co.,  6  Exch.  137 ;  Thayer  v. 
F.  C.  R.  R.  Co.,  24  Vt.  440 ;  Vanderwerker  v.  V.  C.  R.  R. 
Co.,  27  id.  125,  130 ;  Herrick  v.  Belknap,  Id.  673 ;  Redfield 
on  Railroads  [5th  ed.]  431,  433.)  The  transaction  between 
plaintiff  and  Lowrey,  according  to  plaintiff's  version,  for  the 
payment  by  plaintiff  for  the  plans  and  specifications  to  be  pre- 
pared by  Sellera  &  Co.,  was  substantially  a  borrowing  trans- 
action, and  plaintiff  cannot  recover  from  the  defendant  com- 
pany the  money  so  advanced.  {Bickford  v.  Menwr  et  al.,  107 
N.  Y.  490;  Tucker  y.  TFt^c^Z^^^y,  64Barb.  142.)  Plaintiff  knew 
that  Lowrey  was  only  the  attorney  and  counsel  of  the 
defendant,  and  he  was  chargeable  with  notice  and  knowledge 
of  the  scope  of  his  authority.  {De  Bost  v.  A.  P.  Co.,  1  How. 
Pr.  [N.  S.]  501 ;  N.  R.  Bk.  v.  Aymar,  3  Hill,  ^62 ;  Alexan- 
der  V.  Caiddwell,  83  N.  Y.  480 ;  Adriance  v.  Roorae,  52 
Barb.  399,  411;  Martin  v.  Farnsworth,  49  K  Y.  555.) 
Officers  of  a  corporation  are  special,  not  general,  agents.  {Adri- 
ance V.  Roome,  52  Barb.  399,  411 ;  Martin  v.  Farnsworth, 
49  N.  Y.  555 ;  Grant  on  Corp.  55  ;  Angell  &  Ames  on  Corp. 
249  ;  Thurman  v.  W.,F.  Co.,  18  Barb.  500.)  The  principal 
is  not  bound  by  the  acts  of  a  special  agent  beyond  his  author- 
SicKELs— Vol.  LXIX.     62 
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ity,  and  corporations  are  not  bound  by  acts  of  agents  or  officere 
outside  the  scope  of  their  authority.    (Martin  v.  Fam&wariJi^ 

49  N.  Y.  555  ;  Munn  v.  Commission  Co.j  15  Johns.  44 ;  Beds 
V.  AlUn,  IS  id.  363 ;  De  Bost  v.  A.  P.  Co.,  1  How.  Pr.  [N.  S.] 
501 ;  Marine  Bk.  v.  Clements,  3  Bosw.  600 ;  Iiossiter\.  Bos- 
siter,  8  Wend.  494 ;  Craighead  v.  Peterson^  72  N.  Y.  279 ; 
Alexander  v.  Cauldwell,  83  id.  480.)  And  even  if  some  bene- 
fit was  voluntarily  conferred  on  the  corporation  by  plaintiff, 
that  fact  could  not  create  any  liability  as  against  the  corpora- 
tion. ( Woodruf  V.  Bock,  tfe  Pitts.  B.  B.  Co.,  108  N:  Y. 
46,  47.) 

James  M.  Townsend,  Jr.,  for  respondent.  Assuming  that 
neither  Lowrey,  Shea,  Davison,  Serrell,  Gillmore,  nor  all  of 
them  together,  had  authority  to  bind  the  defendant,  the  fact 
that  plaintiff's  money  and  services  were  used  for  the  corporate 
purposes  for  which  they  were  furnished  makes  the  defendant 
liable.  {Scott  v.  M.  B.  B.  Co.,  86  N.  Y.  200  ;  Wild  v.  J/iW 
itiff  Co.,  59  id.  644  ;  Peterson  v.  Mayor,  etc.,  17  id.  449  ;  A.  iiT. 
Bk.  V.  City  of  Albany,  92  id.  363  ;  Booth  v.  F.  and  M.  Bk., 

50  id.  400, 401 ;  People's  Bk.  v.  M.  Nat.  Bk.,  101  U.  S.  181.) 
The  use  of  plaintiff's  money  and  services  by  the  defendant 
was  an  unqualified  ratification.  {Murray  v.  Bininger,  3  Keyes, 
107 ;  Phillips  v.  CampheU,  43  K  Y.  271 ;  Castle  v.  Lemis, 
78  id.  134,  135 ;  Bissel  v.  R.  Co.,  22  id.  264-267 ;  Parish  v. 
WfteeUr,  Id.  504 ;  Kent  v.  Mi?iing  Co.,  78, id.  180 ;  Ang.  & 
Ames  on  Corp  §  304.)  As  plaintiff,  in  pursuance  of  defend- 
ant's promise  to  give  him  a  contract  to  build  its  road,  performed 
the  acts  of  sef  vice  and  expended  his  money,  this  constituted  a 
valid  and  binding  agreement  to  give  him  the  contract.  {Marie 
V.  Garrison,  83  N.  Y.  26 ;  Will^ts  v.  Sun  Ins.  Co.,  45  id.  48 ; 
White  V.  Baxter,  71  id.  254 ;  PAynoreuxy.  Gould,  7  id.  349; 
Anson  on  Cont.  13,  84.)  It  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  the  money  was  used  for  the  pur- 
poses for  which  it  was  advanced  and  received,  and  the  defend- 
ant will  be  assumed  to  have  had  the  benefit  of  the  services 
and  money,  and  must  pay  for  what  it  has  had     {Beers  v. 
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Fhcmix  Co.j  14  Barb.  358 ;  Ang.  &  Ames  on  Corp.  §  297.) 
The  admission  of  the  memorandum  book,  being  harmless  in 
every  possible  view,  constitutes  no  ground  for  reversing  the 
judgment.     (  Vandevoort  v.  Oould^  36  i?".  Y.  614.) 

Bradley,  J.  The  defendant  was  organized  as  a  corporation 
about  the  year  1879,  and  its  purpose  was  to  construct  and 
operate  an  elevated  railroad  in  the  city  of  Brooklyn.  The 
plaintiflE  in  June,  1882,  contemplated  taking  a  contract 
for  the  construction  of  the  road,  and,  with  that  view,  thence- 
forward until  in  March,  1883,  devoted  his  time  and  attention 
to  the  matter,  and  advanced  and  expended  some  money  in  that 
behalf  preparatory  to  making  of  such  contract  and  to  the  per- 
formance of  the  work  of  construction.  He,  having  finally  failed 
to  obtain  the  contract,  brought  this  action  to  recover  the  amount 
of  money  advanced  and  expended,  and  compensation  for  his  ser- 
vices so  rendered  by  him  in  contemplation  of  having  the  con- 
tract and  the  opportunity  to  perform  it.  The  main  question 
on  the  merits  is,  whether  there  was  any  agreement  made  with 
the  plaintiff,  by  tlie  defendant  or  by  persons  having  authority 
to  represent  it  in  doing  so,  that  he  should  bo  employed  to  do 
the  work  of  construction  of  the  road,  and  whether  the  plaint- 
iff's services  and  money  were  bestowed  and  expended  at  the 
request  of  the  defendant.  The  referee  found  those  facts  with 
the  plaintiff,  and  that  his  services  were  rendered  and  the  money 
paid  out  and  expended  by  him  in  reliance  upon  such  agreement 
of  the  defendant,  and  that  on  March  15, 1883,  the  plaintiff, 
without  his  fault,  was  duly  notified  to  do  and  pay  nothing 
further  on  account  of  the  defendant,  and  tlie  contract,  wliich 
the  defendant  undertook  to  make  with  the  plaintiff,  was  not 
made.  The  contention  of  the  defendant's  counsel  is,  that  those 
findings  of  the  referee  had  no  support  in  the  evidence.  The 
defendant's  purposes  could  be  manifested  only  through  agencies 
duly  authorized  or  having  apparent  authority  to  represent  it ; 
and  persons  dealing  with  the  officers  of  a  corporation,  or  with 
persons  assuming  to  represent  it,  are  chargeable  with  notice  of 
the  purpose  of  its  creation  and  its  powers  and  with  the 
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authority^  actual  or  apparent,  of  its  ofScers  or  agents  with  whom 
they  deal ;  and  when  they  seek  to  charge  the  corporation  with 
liability  upon  a  contract  made  apparently  in  its  behalf,  the 
burden  is  upon  them  to  prove  the  authority  of  the  person 
assuming  to  act  as  such  officer  or  agent  to  so  make  it. 
{Adriance  v.  Roome^  52  Barb.  399 ;  Alexander  v.  CavZdwdly 
83  K  Y.  480  ;  Woodruff  y.  Rochester  i&  P.  R.  R,  Co.y  108 
id.  39.) 

The  question  of  authority  was  evidently  one  of  some  diffi- 
culty upon  the  evidence,  but  since  the  referee  has  found  the 
requisite  facts  to  support  the  conclusions  of  law,  all  reasonably 
permissible  intendments  will  on  this  review,  be  allowed  to 
sustain,  so  far  as  they  may,  his  conclusions  of  fact  There  is 
no  direct  proof  of  any  pre-existing  authority  to  represent  the 
defendant  in  the  persons  with  whom  the  plaintiff  negotiated 
in  the  outset,  or  upon  whose  request  he  performed  the  services 
or  advanced  the  money  for  the  purposes  of  such  negotiation 
or  request ;  and  whatever  there  is  to  support  snch  authority 
rests  in  circumstances  and  future  events,  and  in  the  inferences 
derivable  from  them.  The  attention  of  the  plaintiff  was  first 
called  to  the  subject  of  becoming  contractor  for  the  work  by 
Mr..  Serrell,  who  assumed  to  be  the  chief  engineer  of  the 
defendant,  and  by  whom  the  plaintiff  was  introduced  to 
Mr.  Lowrey,  of  the  firm  of  Macf arland,  Reynolds  &  Lowrey, 
who  were  said  to  be  defendant's  counsel,  and  with  Serrell  and 
Lowrey,  and  more  especially  with  the  latter,  the  plaintiff's 
negotiations  were  had.  And  in  respect  to  making  with  the 
plaintiff  the  contract  for  the  performance  of  the  work,  Judge 
Shea,  also  assuming  to  represent  the  defendant,  took  an  active 
part.  A  proposed  contract  between  the  defendant  and  plaint- 
iff, was  in  July,  1882,  drawn  by  Lowrey  and  submitted  by  him 
to  the  plaintiff.  It  was  not  executed.  The  plaintiff  was  soon 
after  informed  by  Judge  Shea  that  for  certain  reasons  it  was 
advisable  that  the  defendant's  contract  for  the  construction  of 
the  road  be  made  with  Henry  J.  Davison,  and  that  the  plaintiff 
should  become  the  assignee  of  the  contract,  or  sub-contractor,  in 
such  manner  as  to  be  subrogated  to  the  rights  of  Davison 
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under  the  contract,  to  which  the  plaintifE  assented.  Upon 
that  subject,  to  the  same  effect,  some  correspondence  was  had 
between  Davison  and  the  plaintiff,  and  between  the  latter  and 
Lowrey.  The  plaintiff  had  in  the  naeantime  made  in  writing, 
and  submitted  to  Lowrey,  his  proposal  to  construct  and  equip 
the  road.  At  a  meeting  of  the  board  of  directors  of  the 
defendant,  held  September  13,  1882,  a  statement  was  made, 
on  behalf  of  the  committee,  to  whom  the  matter  was  submitted 
at  a  meeting  of  May,  1881,  that  the  negotiations  which  had 
been  conducted  for  many  months  had  resulted  in  an  arrange- 
ment, by  which  it  was  expected  that  the  work  might  be  com- 
menced; that  there  was  in  contemplation  a  contract  with 
Davison,  who  proposed  to  make  with  the  plaintiff  an  agree- 
ment, the  draft  of  which,  with  that  proposed  between  the 
company  and  Davison,  was  submitted  to  the  board,  and  after 
having  considered  them  the  board  declared  its  approval  of  the 
latter,  and,  subject  to  the  production  of  the  certificate  there- 
inafter mentioned  of  Judge  Shea,  the  board  assented  to  and 
approved  the  proposed  agreement  between  Davison  and  the 
plaintiff,  and  agreed  that  upon  its  execution  he  should  be 
accepted,  recognized  and  dealt  with  by  the  company  as  fully 
subrogated  to  the  rights  and  substituted  as  to  all  the  liabilities 
of  Davison  under  the  contract  of  the  latter,  and  that  such  con- 
tract should  become  operative  when  Judge  Shea  should  deliver 
to  the  secretary  of  the  company  his  certificate  or  opinion  to  the 
effect  that  the  agreement  was  in  order  and  should  be  executed  by 
the  company,  and  that  the  officers  were  thereupon  authorized 
and  instructed  to  execute  the  agreement  and  affix  to  it  the  cor- 
porate seal  of  the  defendant.  At  the  same  meeting  Mr.  Serrell 
was  appointed  engineer,  and  Macf  arland,  Reynolds  and  Lowrey, 
attorneys  and  counsel  for  the  company,  upon  terms  mentioned 
in  the  resolution.  And  on  the  day  following  Mr.  Lowrey 
forwarded  to  the  plaintiff  a  copy  of  the  portion  of  the  resolu- 
tion relating  to  the  contracts  of  Davison  with  the  company  and 
himself.  There  does  not  appear  to  have  been  any  formal 
appointment  of  engineer  and  counsel  for  the  company  until 
done  by  those  resolutions ;  but  the  persons  therein  named  as 
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such  were  before  then  so  designated  as  engineer  and  counsel 
in  a  printed  circular,  which  purported  to  also  contain  the 
names  of  the  officers  and  directors  of  the  company,  and  they 
were  apparently  so  treated.  By  those  resolutions  the  negotia- 
tions with  the  plaintiff  in  relation  to  the  contract  for  the  work 
may  be  deemed  to  have  been  recognized  and  in  some  sense 
treated  as  having  been  had  with  him  in  behalf  of  the  com- 
pany, and  they  bear  somewhat  upon  the  authority  of  Serrell, 
Lowrey  and  Shea  to  represent  the  company  upon  the  subject 
of  such  negotiations  and  those  matters  incidental  to  it.'  It 
may  also  be  inferred,  from  what  then  occurred,  that  the  plaint- 
iff was  justified  in  supposing  that  he  would  become  the  con 
tractor  for  the  work,  and  that  what  he  did  was  in  contempla- 
tion that  such  relation  would  be  consmnmated.  It  may,  from 
what  appears,  be  assumed  that  plans  and  drawings  of  the  pro- 
posed road  were  essential  preparatory  to  the  commencement 
of  the  work,  and  perhaps  for  an  estimate  of  it.  In  the 
unexecuted  contract,  drawn  in  July,  Mr.  Serrell  was  referred 
to  as  the  engineer  who  should  prepare  them,  and  in  the  con- 
tract submitted  to  the  board  of  directors  in  September,  1882, 
reference  was  also  made  to  the  plans,  profiles,  specifications, 
etc.,  of  the  company's  engineer  and  his  assistants.  In  view 
of  their  preparation  the  plaintiff  advanced  money  to  the 
engineer,  Serrell,  to  enable  him  to  make  the  drawings,  etc, 
and  he  finally  being  unable  to  satisfactorily  prepare  them,  a 
Philadelphia  party,  competent  to  do  it,  was  employed  and 
paid  by  the  plaintiff  for  that  purpose.  They  were  made  by 
that  party,  and  having  been  submitted  to  the  inspection  of  the 
president  of  the  company,  were  by  him  approved.  The 
expenses  incurred  for  the  preparation  of  the  plans,  drawings, 
etc.,  including  the  payment  made  to  Serrell  for  that  purpose, 
constituted  a  considerable  portion  of  the  plaintiff's  claim 
allowed  by  the  referee. 

This  disbursement,  the  evidence  on  the  part  of  the  plaintiff 
tends  to  prove,  was  made  with  the  knowledge  and  consent  of 
the  engineer  and  Lowrey,  and  at  the  request  of  the  latter, 
assuming  to  represent  the  defendant.     And  the  same  may  be 
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said  of  the  services  and  other  expenses  of  the  plaintiff.  While 
the  authority  of  Lowrey,  as  counsel,  did  not  enable  him  to 
incur  the  liability  of  the  defendant  to  the  plaintiff  for  such 
disbursements,  services  and  expenses,  there  was  something  in 
the  action  of  the  board  in  September,  in  view  of  what  he  had 
done,  which  tended  to  recognize  him  as  the  representative  of 
the  company  for  some  purposes  connected  with  the  negotiation 
with  the  plaintiff ;  and  this  was  a  fact  which  may  properly  have 
been  considered  by  the  referee  in  relation  to  subsequent  events. 
It  was  through  Lowrey  that  the  arrangement,  so  far  as  it  had 
progressed,  was  made  with  plaintiff,  which  produced  the  pro- 
posed contract  submitted  to  the  board  of  directors.  He  drew 
those  contracts ;  the  resolutions  through  him  were  submitted 
to  the  plaintiff,  and  he  thereafter  assumed  to  continue  to  repre- 
sent the  company  so  far  as  related  to  the  means  employed 
preparatory  to  contracting  the  work.  The  plaintiff  seems  to 
have  been  a  practical  man  in  the  business  of  constructing  rail- 
roads. Such  experience  was  essential  to  the  preparation  for 
the  work.  It  may  be  observed  that  the  only  immediate  object 
of  the  company  was  the  construction  of  its  road.  This  was  the 
first  thing  to  be  done,  and  whatever  was  essentially  prepara- 
tory to  that  result  was  within  its  apparent  design  and  purpose. 
The  president  did  not,  nor  did  the  directors,  personally  appear 
to  give  it  much  attention.  The  secretary,  so  far  as  appears, 
did  nothing  beyond  his  duties  as  such.  The  active  men  were 
the  engineer  and  Lowrey,  of  the  attorneys  and  counsel  for  the 
company.  Judge  Shea,  it  seems,  represented  largely  the  stock- 
holders. He  was  also  somewhat  active,  and  of  him  the  presi- 
dent of  the  defendant  testified :  "  Judge  Shea  was  acting  as 
counsel  for  the  company ;  I  understand  he  was  acting  in  that 
capacity;  he  had  general  charge  of  the  negotiations  and 
arrangements  to  be  made  during  the  whole  term  of  my  presi- 
dency, I  should  say."  The  inference  was  warranted  that  those 
three  parties,  the  engineer,  the  counsel  and  the  judge,  were 
acting  in  harmony  and  with  a  view  to  doing  what  was  requisite 
to  produce  the  construction  of  the  road.  This  was  apparently 
the  object,  and  it  was  with  the  view  to  that  end  that  the 
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plaintiff's  services  and  disbursements  for  which  recovery 
was  directed  by  the  referee  were  rendered  and  made  by 
him.  Although  it  may  not  be  easy  of  satisfactory  demon- 
stration in  a  brief  space,  we  think  the  circumstances  already 
referred  to,  and  others  appearing  in  the  record,  permitted  the 
conclusion  that  the  plaintiff  had  the  right  to  assume  that  the 
persons  before  mentioned,  with  whom  he  negotiated  and  dealt 
in  the  matter,  legitimately  represented  the  defendant  in  that 
respect,  and  that  they  were  acting  within  the  authority  appar- 
ently recognized  by  the  company.  The  difficulty  in  reaching 
this  conclusion  would  have  been  materially  increased  if  the 
action  and  resolutions  of  the  board  of  directors  of  September, 
1882,  had  not  been  put  in  evidence ;  and  the  fact  that  the  money 
advanced  by  the  plaintiff  was  for  the  benefit  of  the  defend- 
ant, and  in  the  line  of  business  essential  to  the  leading  purpose 
of  its  organization,  is  a  pircumstance  properly  for  consideration 
in  its  relation  to  other  facts  bearing  upon  the  situation. 
{Peterson  v.  Mayor,  etc.,  17  N.  T.  U9 ;  Wild  v.  iT.  Y.  <&  A.  S. 
Mininff  Co.,  59  id.  644 ;  Scott  v.  Middletown,  etc.,  R.  R.  Co., 
86  id.  200.)  This  view  is  deducible  only  from  the  evidence 
the  most  favorable  to  the  plaintiff.  And  however  difficult  it 
may  appear  to  have  been  upon  the  evidence,  as  a  whole,  to 
satisfactorily  reach  the  conclusion  of  the  referee,  it  is  sufficient, 
for  the  purposes  of  this  review,  that  there  was  some  evidence 
to  support  every  fact  essential  to  the  result.  It  was  also  an 
important  fact  that  the  plaintiff  was  ready  and  able  to  take  and 
perform  the  contemplated  contract,  and  that  it  was  denied  him 
without  causes  chargeable  to  any  fault  on  his  part.  The  fact 
was  so  found  upon  conflicting  evidence  in  that  respect. 

It  is  contended  that  there  was  no  support  for  the  allowance 
to  the  plaintiff  for  his  services  and  expenses  during  the  period 
mentioned.  The  referee  found  on  that  subject  that,  in  pur- 
suance of  such  employment  before  mentioned,  the  plaintiff,  at 
the  request  of  the  defendant,  devoted  his  entire  time  and  ser- 
vices, from  June  7,  1882,  to  March  15,  1883,  to  the  interests 
of  the  defendant ;  that  his  services  were  reasonably  worth  at 
the  rate  of  $5,000  per  annum ;  and  that  he  necessarily  paid 
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out  and  expended  in  traveling  and  hotel  expenses,  for  the  ser- 
vices of  his  employes  and  other  necessary  disbursements, 
$8,260.65,  and  that  the  services  were  rendered  and  the  moneys 
paid  out  and  expended  upon  the  agreement  (before  mentioned 
in  the  referee's  report)  and  in  reliance  by  the  pMintiff  thereon. 
The  facts  that  the  plaintiff  so  devoted  his  entire  time  and  ser- 
vices during  such  period,  that  they  were  of  such  value,  and 
that  he  incurred  such  expenses  and  made  such  disbursements 
in  the  matter  mentioned,  were  supported  by  the  evidence,  as 
was  also  the  fact  that  he  did  it  in  reliance  upon  the  under- 
standing referred  to.  And  those  findings  of  fact  are  entitled 
to  the  same  consideration  as  those  before  mentioned.  In  that 
view,  when  the  plaintiff  was  denied  tlie  contract  upon  the 
faith  of  which  he  had  proceeded,  the  referee,  upon  the *f acts 
as  found  by  him,  was  justified  in  awarding  to  the  plaintiff 
such  compensation  for  services  and  such  reimbursement  for 
moneys  so  expended  in  that  behalf  for  tlie  benefit  of  the 
defendant.  Th^e  views  lead  to  the  conclusion  that  none  of . 
the  findings  of  fact,  by  the  referee,-  were  entirely  without  the 
support  of  evidence.  And,  therefore,  neither  of  the  exceptions 
to  them  is  well  taken. 

There  were  several  exceptions  taken  by  the  defendant's 
counsel  to  the  reception  of  evidence,  the  competency  of  which 
was  dependent  upon  filrther  evidence.  And  upon  the  assur- 
ance of  the  plaintiff's  counsel  tliat  it  would  be  supplied,  the 
evidence  was  received  conditionally.  The  question  was  one 
of  order  of  proof,  and  if  there  was  a  failure  of  further 
proof  to  give  to  any  of  it  connection  requisite  to  its  legitimate 
effect  as  evidence,  it  properly  may  have  been  made  the  sub- 
ject of  a  motion  to  strike  out.  No  such  motion  appears  to 
have  been  made,  and  it  cannot  be  assumed  on  this  review  that 
evidence  (if  there  was  any  such)  so  received,  not  rendered 
competent,  was  finally  considered  by  tlie  referee  upon  the 
merits.  {First  Unitarian  Society  v.  Faulkner^  91  U.  S.  415 ; 
Place  V.  Minster^  65  N.  Y.  89 ;  Baylisa  v.  Cockcroft^  81  id. 
363.)  The  same  may  be  said  of  the  evidence  of  Mr.  Francis  . 
SiCKELS— Vol.  LXIX.     63 
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at  the  time  it  was  received.  He  rej^resented  the  Philadelphia 
party  who  prepared  the  plans,  etc.,  of  the  road.  The  inter- 
view between  him  and  the  plaintiff  had  relation  to  an  estimate 
of  the  work  desired  of  his  principal,  and  to  drawings  required 
and  made  of  the  proposed  road.  There  was  a  small  portion 
of  his  evidence  not,  apparently,  mthin  the  purpose  of  the 
ruling  upon  the  general  objection,  and  which,  very  likely, 
may  have  been  excluded  upon  a  specific  objection  to  it.  But 
as  it  was  not  so  taken  nor  any  motion  made  to  strike  out, 
there  was  no  exception  presenting  error  in  that  particular 
respect. 

The  plaintiff  was  permitted  to  put  in  evidence  his  book 
of  memoranda  made  !)y  him,  to  which  the  defendant  took 
a  general  objection  and  exception.  This  did  not  appear 
to  be  competent  evidence.  But  as  it  was  not  set  out  in  the 
record  we  are  not  advised  of  its  contents  or  whether  they 
were  of  such  character  that  the  defendant  could  have  been 
^prejudiced  by  the  evidence.  There  is  a  further  reason  why 
the  general  objection  is  not  available  for  the  predication  of 
error  upon  the  ruling.  The  plaintiff's  memoranda  may  have 
been  rendered  competent  by  his  evidence  verifying  the  entries 
as  original  and  correct,  and  showing  that  he  was  unable  to 
recollect  the  items  independently  of  the  memoranda.  {Guy 
V.  Mead,  22  N.  Y.  462 ;  Howard  v.  McDonough,  77  id.  592; 
Peck  V.  Valentine,  94  id.  569.)  And,  as  it  may  be  that  the 
specific  objection  could  have  been  obviated,  the  general  objec- 
tion was  not  well  taken.  {Fountain  v.  Pettee,  38  N.  Y.  184; 
Bergmann  v.  Jone^,  94  id.  51.) 

After  a  careful  examination  of  the  record,  the  conclusion  is 
that  there  was  no  error  to  the  prejudice  of  the  defendant  in 
any  of  the  rulings  of  the  referee  to  which  exception  was 
taken. 

The  judgment  should  be  afliriaed. 

All  concur. 

Judgment  affirmed. 
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William  C.  Randall,  Respondent,  v.  Fbank  Randall,  ja?  m, 

Appellant. 

The  trial  by  jury  of  any  questions  of  fact  in  issue  in  an  equity  action  is 
within  the  discretion  of  the  trial  court.  (Code  of  Civil  Pro.  §  971.)  It 
may  adopt  or  disregard  the  finding  of  the  jury,  or  set  aside  the  verdict 
and  grant  a  new  trial,  at  its  discretion. 

An  order,  therefore,  setting  aside  the  verdict  and  granting  a  new  trial  in 
such  case  is  not  appealable  to  this  court. .  (§§  190, 1847,  sub.  2.) 

It  mems  that  if  the  action  were  triable,  as  matter  of  right  by  a  jury,  as  the 
motion  for  a  new  trial  involves  questions  of  fact  which  may  or  could 
have  been  considered  by  the  General  Term,  its  order  would  not  be 
reviewable  here. 

(Argued  May  2,  1889;  decided  June  4,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  17, 
188^,  which  affirmed  an  order  of  Special  Term  setting  aside 
a  verdict,  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

G.  H.  Beckwith  for  appellant.  The  order  is  appealable  to 
this  court.     (Code,  §§  190,  191 ) 

William  P.  CantweU  for  respondent.  The  duty  of  grant- 
ing or  refusing  a  new  trial,  under  section  999  of  the  Code, 
being  one  resting  largely  in  the  discretion  of  the  judge  pre- 
siding, his  decision  is  not  reviewable  here  and  the  appeal 
should  be  dismissed.  {McKeever  v.  Weyer^  11  Week.  Dig. 
258;  Pharia  v.  Gere,  107  K  T.  231,  233;  Kennicutt  v. 
PannaXee,  15  N.  Y.  S.  K.  515.) 

Bradley,  J.  The  action  is  equitable  in  character,  and  was 
brought  to  obtain  a  dissolution  of  partnership  alleged  to  exist 
between  the  parties  and  for  an  accounting.  The  defendant, 
by  his  answer,  alleged  that  he  had  sold  his  interest  in  the  firm 
property  to  the  plaintiff  for  the  sum  of  $500  in  settlement  of 
all  partnership  matters,  of  which  sum  he  was  paid  by  the 
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latter  §200,  and  demanded  judgment  for  the  balance,  $300 
and  interest.  The  plaintiff,  by  his  reply,  put  such  alleged  claim 
in  issue,  and  the  questions  of  fact,  whether  the  defendant  did 
make  such  sale  to  the  plaintiff,  and  the  latter  agreed  to  pay 
such  sum,  and  did  pay  thereon  $200,  etc.,  were  submitted  to  the 
jury,  and,  upon  a  conflict  of  evidence,  they  found  in  the  affirma- 
tive upon  such  questions  of  fact.  This  was  in  favor  of  the 
defendant.  And  on  the  plaintiff's  motion,  made  on  the  minutes, 
the  verdict  was  set  aside  and  a  new  trial  granted.  That  order 
being  affirmed  by  the  General  Term  the  defendant  appealed 
to  this  court.  The  trial  by  jury  of  the  questions  of  fact,  or  any 
of  them  witliin  the  issues,  was  wholly  matter  of  discretion  of 
the  court  (Code  of  Civil  Pro.  §  971),  and  the  practice  in  that 
respect,  although  differing  in  form,  is,  in  practical  effect,  sub- 
stantially the  same  as  that  which  formerly  prevailed  of  award- 
ing feigned  issues  and  taking  verdiqts  upon  them.  As  then  it 
was  done  in  aid  of  the  chancellor  and  to  inform  his  conscience 
upon  questions  of  fact,  so  now  the  purpose,  as  applicable  to  the 
court,  is  .the  same.  ( Vermilyea  v.  Palmer^  62  N.  Y.  471 ; 
Acker  v.  Leland^  109  id.  5.)  The  court  below  might  adopt 
or  disregard  the  finding  of  the  jury,  or  set  aside  the  verdict 
and  direct  a  new  trial  at  its  discretion,  {Lansing  v.  RnsseU^ 
2  K  T.  563;  Colie  v.  Tift,  47  id.  119;  Clarke  v.  Brooks, 
1  Abb.  Ct.  App.  Dec.  355.)  And,  because  the  granting  of  a  new 
trial  was  a  matter  resting  in  the  discretion  of  the  court  below, 
the  order  did  not  come  within  the  statute  providing  for  appeals 
(Code  of  Civ.  Pro.  §  190),  and  was  not  appealable  to  this  court 
(Id.  §  1347,  subd.  2 ;  see  cases  before  cited.) 

The  consequence  must  be  a  dismissal  of  the  appeal.  It  may 
also  be  observed  that  nothing  would  have  been  presented  by 
this  appeal  for  review  if  the  action  had  been  triable  as  matter 
of  right  by  jury.  The  reason  is,  that  in  the  motion  for  a  new 
trial  were  involved  questions  of  fact  which  may  or  could  have 
been  considered  in  its  detennination  by  the  court  below.  In 
Buch  case  an  order  granting  a  new  trial,  when  the  trial  was 
had  by  jury,  is  not  reviewable  in  this  court.  (  Wright  v. 
EnnUr,  46  X.  Y.  409 ;   Arnold  v.  Robertson,  50  id.  683 ; 
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Fallon  V.  Brooklyn  City,  etc.,  R.  H.  Co.^  56  id.  652 ;  Court- 
ney V.  Baker,  60  id.  1 ;  Harris  v.  Burdett,  73  id.  136 ;  Whit- 
son  V.  David;  81  id.  645 ;  Bronk  v.  N.  T.  cfe  N.  H.  R.  R. 
Co.,  95  id.  656  ;  Kennicutt  v.  Parmelee,  109  id.  650.) 

The  appeal  must  be  dismissed. 

AU  c6ncur,  except  Potter,  J.,  not  voting. 

Appeal  dismissed. 


Simon  Stettheimer,  Respondent,  v.  Theobald  W.  Tone  et  al., 
Impleaded,  etc..  Appellants. 

Defendants  were  copartners  doing  business  as  private  bankers.  All  capital 
was  furnished  by  S.,  the*  other  members  contributing  simply  their  services. 
S.  was  advised  by  his  partners  that  the  firm  was  about  to  suspend.  He 
had  at  the  time  to  his  credit  in  a  private  account  with  the  firm  over 
f  10,000,  consisting  of  deposits  made  independent  of  his  capital  account. 
S.  drew  his  individual  check  on  his  private  account  which  he  delivered 
to  i)1aintiff  with  directions  to  pay  therewith  certain  debts  of  his.  All 
the  other  partners  had  knowledge  of  the  check  and  its  purpose,  and  it 
was  agreed  that  it  should  be  paid  out  of  the  cash  items  then  in  hand, 
and  the  check  was  charged  to  the  said  individual  account.  On  presenta- 
tion of  the  check  one  of  the  partners  offered  to  pay  the  amount  in  cur- 
rency, but  at  plaintiff's  request  a  draft  was  given  instead,  drawn  by  the 
firm  upon  a  New  York  bank,  which  was  not  paid.  In  an  action  upon 
the  draft  the  defendants,  other  than  S.,  defended  on  the  ground  that 
plaintiff  had  no  title  to  the  draft,  but  that  S.  was,  in  fact,  the  owner  and 
that  the  latter  could  not  in  his  own  name,  or  in  that  of  another,  maintain 
an  action  against  himself  and  copartners  as  makers  of  the  draft.  Held, 
untenable;  that  so  far  as  his  deposit  account  was  concerned  8.  stood  in 
the  same  position  toward  the  firm,  as  between  the  copartners,  as  that  of 
any  other  depositor,  and  could  have  enforced  his  right  to  draw  out  the 
fund  in  an  action  brought  directly  against  his  partners;  and  that  he  could 
transfer  this  right,  and  having  so  done,  it  was  no  concern  of  his  partners, 
and  they  were  not  entitled  to  inquire  as  to  whether  the  transfer  was  with 
or  without  consideration;  also,  that,  as  the  rights  of  creditors  were  not 
involved,  the  fact  that  the  firm  had  failed  did  not  affect  defendants' 
liability. 

(Argued  May  1,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  the  first  Tuesday  of  June,  1886,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict,  and  denied 
a  motion  for  a  new  triaL 

This  action  was  upon  a  draft  drawn  by  the  firm  of  Stett- 
heimer, Tone  &  Co.,  of  which  firm  defendants  were  the 
members,  private  bankers,  for  $10,000,  payable  to  plaintiff. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Theodore  Bacon  for  appellants.  Remedies  at  law  are  for- 
bidden between  partners,  they  must  resort  to  equity  for  a 
determination  of  their  respective  rights  upon  an  accounting. 
{Mainwaring  v.  NewTuan^  2  B.  &  P.  120 ;  Bosanquet  v. 
Wray,  6  Taunt.  [1  E.  C.  L.  R.]  597 ;  Bohson  v.  Curtis, 
1  Stark.  [2  E.  C.  L,  R.]  78 ;  Eastman  v.  Wright,  6  Pick.  316  ; 
Casey  v.  Brush,  2  Cai.  293 ;  Arnold  v.  Arnold,  90  N.  Y. 
580 ;  Burley  v.  Ua/rris,  8  N.  II.  24:3 ;  Learned  v.  Ayres,  41 
Mich.  677 ;  Story  on  Part.  §  221 ;  Collyer  on  Part.  §§  643, 902 ; 
Lindley  on  Part.  739-744.)  Where  all  the  partners  become 
bankrupt,  the  general  rule  is  that  the  separate  estate  of  one 
partner  shall  not  claim  against  the  joint  estate  of  the  partner- 
ship in  competition  with  the  joint  creditors,  nor  the  joint 
estate  against  the  separate  estate. in  competition  with  the 
separate  creditor.  (Collyer  on  Part.  [4th  Am.  ed.]  §  990 ;  In 
re  Bieser,  19  Hun,  202 ;  Bansom  v.  Vanderventer,  41  Barb. 
307,  316;  WUson  v.  Bobertson,  21  N.  T.  587;  Mmagh  v. 
WhitweU,  52  id.  146,  162 ;  Crook  v.  Bindskopf,  34  Hun, 
457.)  Neither  Sigmund  Stettheimer  nor  this  plaintiff,  who 
stands  in  his  shoes,  can  maintain  an  action  upon  the  draft  any 
more  tlian  for  money  lent.  {^at.  Bk.  of  Champlain  v.  Woody 
45  Hun,  411,  414, 415 ;  Ba/vis  v.  JUerriU,  5 1  Mich.  480.)  The 
court  erred  in  charging  the  jury  that  their  "  verdict  does  not 
affect  the  rights  of  any  creditors  of  the  firm,"  and  afterwards 
that  "the  creditors  have  a  remedy  over  in  another  way." 
(Broom's  Legal  Maxims,  571-583 ;  Story  on  Part.  §§  131, 132, 
163 ;  Collyer  on  Part.  §  575 ;  Adams  v,  Barnes,  17  Mass.  365 ; 
Calkins  v.  Allerton,  3  Barb.  171 ;  Voorhees  v.  /Seymour,  26 
id.  569,  583,  584;  Candee  v.  lord,  2  Comst.  269,  274-276.) 
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James  Brech  Perkins  for  respondent.  The  deposit  was  a 
cause  of  action  distinct  from  the  partnership  accounts,  and 
an  action  upon  it  could  have  been  maintained  by  Sigmund 
Stettheimer  himself.  [Howard  v.  France^  43  N.  Y.  593.) 
Although,  ordinarily,  one  partner  cannot  sue  his  copartner  at 
law  in  respect  to  his  partnership  dealings,  if  the  cause  of  action 
is  distinct  from  the  partnership  accounts  and  does  not  involve 
their  consideration,  the  action  may  be  maintained.  [Crater  \, 
Biningerj  45  N.  Y.  545  ;  Parsons  on  Partnership,  §  273.) 
This  money  belonged  in  equity  to  Sigmund  Stettheimer's 
creditors,  and  he  transferred  the  account  to  Simon  and  directed 
him  to  take  the  money,  pay  the  $8,015.56  to  his  brother,  and 
the  balance  to  other  creditors.  He  also  gave  him  a  check  for 
the  amount.  This  was  enough  to  be  a  good  transfer.  {Gray  v. 
Barton,  55  N.  Y.  &%,  72 ;  Taylor  v.  KeUy,  5  Hun,  115 ; 
•  Westerlov.  D&witt,  36  N".  Y.  34(».)  Certain  particular  and 
distinct  transactions  may  be  separated  from  the  affairs  or  busi- 
ness of  the  partnership  by  the  agreement  of  the  parties. 
{CoUamer  v.  FosUr,  26  Vt.  754 ;  Gihson  v.  Moore,  6  N.  H.  547  ; 
Story  on  Partnership,  273 ;  Jackson  v.  Stopherd,  2  C.  &  W. 
Exch.  361,  366 ;  Soward  v.  Francis,  43  N.  Y.  593  •  Arnold 
V.  Artkold,  90  id.  580,  584.) 

Parker,  J.  The  defendants,  for  some  time  prior  to  Febaary 
13,  1879,  were  copartners  doing  business  as  bankers.  The 
entire  capital,  $50,000,  was  furnished  by  Sigmund  Stettheimer, 
while  the  other  members  of  the  firm  contributed  their  energies 
and  skill  to  the  business.  The  adventure  resulted  in  a  general 
assignment  for  the  benefit  of  creditors  on  the  day  mentioned. 

In  October,  1878,  Sigmund  Stettheimer  deposited,  of  his 
private  funds,  $8,015.56  in  the  Importers  and  Traders'  Bank 
of  New  York,  with  the  intent  to  transmit  such  amount  to  his 
brother  in  Frankfort,  Grermany,  in  payment  of  his  indebted- 
ness to  him,  as  soon  as  he  should  be  advised  by  his  brother  of 
the  manner  in  which  he  desired  the  transmissions  to  be  made. 
One  of  the  defendants,  Tone,  who  appears  to  have  had  charge 
of  the  general  management  of  the  business,  solicited  Stett- 
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lieimer  to  dei>osit  tlie  money  with  the  firm  until  he  should 
receive  the  direction  from  his  l)rotlier,  for  wliich  he  was  wait- 
ing, and  then  he  would  send  it  to  him,  Stetthcimer  con- 
sented, and  on  Xoveml)er  11, 1878,  the  account  was  transferred 
from  the  Importers  and  Traders'  Bank  to  that  of  the  defend- 
ants, and  the  amount  credited  to  Stettheimer  on  his  pass-book 
and  private  account  with  the  defendants.  On  the  evening  of 
February  12,  1879,  he  was  informed  by  his  partners  that  the 
firm  was  about  to  suspend.  At  that  time  he  had  to  his  credit 
in  liis  private  account,  which  was  entirely  distinct  from  his 
capital  account,  a  little  over  $10,000.  It  consisted  of  de^wsits 
made  from  time  to  time,  and  the  amount  transferred  from  the 
Importers  and  Traders'  Bank.  During  the  evening  Sigmund 
Stettheimer  drew  his  individual  check  on  his  private  account, 
payable  to  the  order  of  the  plaintiff,  and  delivered  it  to  him 
with  directions  to  pay  his  brother  the  amount  which  he  owed 
him,  and  also  his  other  individual  creditors. 

The  evidence  tended  to  show  that  all  of  the  partners  had 
knowledge  of  this  check  and  its  purpose,  and,  in  view  of  the 
existence  of  such  testimony,  the  manner  of  its  submission  to 
the  jury  by  the  trial  court,  and  the  finding  of  tlie  jury,  it 
must  be  assumed  tliat  such  fact  was  found.  After  the  check 
was  drawn  it  was  agreed,  in  the  presence  of  all  the  partners, 
that  it  should  be  paid  out  of  the  cAsh  items  then  in  hand,  and 
the  check  charged  up  to  the  individual  account  of  Sigmund 
Stettheimer.  To  accomplish  the  agreement  of  the  parties 
the  plaintiff  went  to  the  bank  where  all  of  the  defendants, 
except  Sigmund,  who  was  old  and  infirm,  were  engaged  in 
arranging  the  affairs  of  the  bank  preparatory  to  the  making 
of  a  general  assignment.  He  presented  the  check  for  pay- 
ment, and  one  of  the  defendants.  Tone,  offered  to  pay  tlie 
amount  of  the  check  in  currency.  Plaintiff  for  some  reason 
stated  that  he  preferred  a  draft  on  New  York.  The  draft  in 
suit  was  then  drawn  and  delivered  to  him,  and  the  check  was 
taken  by  one  of  the  partners  and  placed  in  a  drawer  where 
other  checks  of  a  like  character  were  kept  by  the  officers  of 
the  bank.     Plaintiff  at  once  indorsed  and  fonvarded  the  draft 


1889.]  Stettheimeb  v.  Tone  et  al.  505 

,_^ s 

Opinion  of  the  Court,  per  Parkeb,  J. 

to  his  correspondent  for  collection,  but  owing  to  the  failure  of 
the  bank  the  draft  was  not  paid.  Subsequently  this  action 
was  commenced  to  recover  on  the  draft.  The  defendants 
Stettheimer  did  not  appear  in  the  action  and  suffered  a  default. 
The  defendants  Tone  appeared  and  answered,  and  upon  the 
trial  assigned  as  reasons  for  resisting  a  recovery  that  the 
plaintiff  had  not  the  title  to  the  draft.  That  their  co-defend- 
ant and  late  partner  Sigmund  Stettheimer  was,  in  fact,  the 
owner,  and  the  plaintiff  acted  simply  as  his  agent  in  bringing 
the  suit ;  that  Stettheimer  cannot,  in  his  own  name  or  in  that 
of  another  person,  maintain  an  action  against  himself  and 
partners  as  makers  of  the  draft. 

The  defendants  Tone  do  not  appear  to  be  in  a  position  to 
question  the  title  of  the  plaintiff.  The  money  on  deposit  was 
never  contributed  to  the  capital  account.  It  was  Sigmund's 
individually,  and  it  was  so  understood  by  every  member  of 
the  firm.  By  the  understanding  and  agreement  of  the  part- 
ners, so  far  as  this  deposit  was  concerned,  he  occupied  the  same 
relation  towards  the  firm  (as  between  themselves)  as  that  of 
any  other  depositor.  So  long  as  he  was  not  in  default,  under 
the  articles  of  the  copartnership,  he  had  the  same  right  to 
draw  out  this  fund  as  had  the  other  depositors.  A  right  which 
could  have  been  enforced  in  an  action  brought  directly  against 
his  partners.     {Crater  v.  Bininger^  45  N.  Y.  545.) 

After  the  check  had  been  drawn  and  delivered  to  the  plaint- 
iff, all  of  the  parties  being  present,  this  right  was  fully 
recognized  and  acquiesced  in,  and  it  was  agreed  that  the  money 
should  be  paid.  The  check  was  handed  in  by  the  person  to 
whom  it  was  made  payable,  and  payment  thereof  in  cash  actu- 
ally tendered  by  one  of  the  defendants  Tone.  Plaintiff 
preferred  payment  by  draft,  and  one  was  drawn  by  the  firm 
on  New  York  and  delivered  to  him.  If,  then,  the  plaintiff  had 
the  right  to  draw  out  the  money,  he  also  had  the  right  to 
transfer  it.  Whether  the  transfer  was  with  or  without  con- 
sideration was  no  concern  of  his  partnere.  And  having  given 
the  firm  draft  in  payment  of  the  check  by  which  Sigmund 
SicKELs— Vol.  LXIX.     64 
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sought  to  transfer  the  funds,  these  defendants  Tone  cannot 
now,  in  an  action  against  them  and  the  other  partners  as 
drawers  thereof,  be  permitted  to  inquire  into  the  consideration 
moving  between  Sigmund  and  the  plaintiff ;  and  the  fact  that 
the  tirm  has  since  failed  does  not  affect  the  legal  liability  of 
the  defendants  thereon.  The  rights  of  the  creditors  of  the 
partnership  are  not  involved  in  this  action.  The  assignee  is 
not  a  party  and  attacking  the  transaction  as  fraudulent.  The 
question  presented  is  simply  one  of  liability  of  tlie  defendants 
on  their  draft,  as  between  themselves  and  the  plaintiff,  the 
payee  therein. 

The  excuse  presented  for  the  non-proauction  of  the  letter 
written  to  Sigmund's  brother  was  not  sufficient  to  justify  the 
court  in  receiving  secondary  evidence  of  its  contents.  Under 
our  view  of  the  case,  however,  the  evidence  could  not  possibly 
have  affected  the  result.  It  does  not,  tlierefore,  constitute 
such  an  error  as  justifies  a  reversal.  The  other  rulings  excepted 
to  do  not  seem  to  require  discussion. 

The  judgment  appealed  from  should  be  affirmed. 
All  concur,  except  Bradley  and  ^Haioht,  JJ.,  not  sitting- 
Judgment  affirmed. 


Thomas  B.  Musgrave,  Respondent,  v.  William  F.  Buckley, 

Appellant. 

It  was  agreed  between  the  parties  that  plaintiff  should  subscribe  on  joint 
account  for  a  certain  amount  of  railroad  bonds  offered  for  sale  by  a  con- 
struction company,  plaintiff  to  advance  the  money  to  pay  the  install- 
ments and  to  carry  the  subscription  until  disposed  of  for  their  joint 
benefit.  By  the  terms  of  the  subscription  ten  per  cent  of  the  subscrip- 
tion price  was  to  be  paid  down  and  the  balance  in  installments  as  called 
for.  In  case  of  default  in  payment  of  any  installment  the  company 
had  the  option  to  forfeit  the  subscription  and  all  installments  previously 
paid.  Plaintiff  paid  the  ten  per  cent  down,  but  the  bonds  having 
declined  in  the  market  refused  to  pay  subsequent  installments,  and  the 
parties  agreed  to  let  the  company  exercise  its  option,  which  it  did.  In  an 
action  to  recover  one-half  of  the  installment  paid,  held,  that  defendant  was 
not  bound  to  agree  to  the  forfeiture  and  could  have  advanced  the  money 
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and  paid  the  calls,  but  having  decided  not  to  do  so  and  the  forfeiture 
having  been  declared  with  his  concurrence,  he  was  liable  to  pay  his  share 
of  the  loss. 

(Argued  May  2,  1889;  decided  June  4.  1889.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  Xew  York, 
entered  upon  an  order  made  June  7,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

John  E,  Parsons  for  appellant.  As  the  payment  by  the 
plaintiff  of  the  calls  was  not  only  thus  the  sole  consideration 
for  the  defendant's  sharing  with  him  the  profits  or  losses,  but 
was  necessarily  to  precede  it  in  point  of  time,  tl^e  former  was 
a  condition  precedent  of  the  latter.  {Grant  v.  Johnson^ 
5  X.  Y.  247 ;  Pordagev,  Cole^  1  Saund.  320.)  Having  broken 
his  agreement  the  plaintiff  had  no  right  to  hold  the  defendant 
to  responsibility  for  one-half  of  the  loss  which  was  due  to  his 
own  default.  (Smith  v.  Brady,  17  N.  Y.  173,  187 ;  Cran^ 
y,  Kmibel,  61.  id.  645.)  The  concurrence  by  the  defendant 
subsequent  to  June  1,  1SS2,  in  the  forfeiture  of  the  subscrip- 
tion and  of  the  $20,000  instalhnent  which  had  been  paid, 
operated  neither  as  a  waiver  of  perfonnance  by  the  plaintiff 
of  his  agreement  nor  as  a  release  to  him  for  his  breach. 
( Underwood  v.  Farmers'  Ins.  Co,,  57  N.  Y.  500 ;  Ripley  v. 
A.  Ins,  Co.,  30  id.  136  ;  Crane  v.  Enuiel,  61  id.  645 ;  Fallon 
V.  LawUr,  102  id.  228.) 

Gecyrge  W,  EUis  for  respondent.  When  two  persons  enter 
into  a  joint  venture,  and  the  venture  comes  to  an  end  with  a 
lo8S,  an  obligation  arises  from  the  nature  of  the  original  rela- 
tion that  each  will  bear  equally  the  loss ;  and  il  one  party  lias 
stood  more  than  his  share,  he  can  require  his  associate  to  con- 
tribute. (Story  on  Eq.  Jur.  §§  504,  505.  Willard's  Eq. 
[Potter's  ed.]  118 ;  1  Wait's  Actions  and  Defenses,  182 ;  2  id. 
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288-303;  3  id.  172;  5  id.  124;  4  Johns.  Ch.  334;  57  K  Y. 
331 ;  Finley  v.  SUwart,  56  Penn.  St.  183;  GxdheH  v.  Saun- 
ders^ 10  N.  Y.  S.  R  43 ;  Biasell  v.  Harrington^  18  Hun,  81 ; 
Cooper  V.  Eyre^  1  H.  Black.  48 ;  Ilohnes  v.  United  Ins.  Co.^ 
2  Johns.  Cas.  329 ;  Collyer  on  Part.  [6th  ed.]  §  18 ;  Ewel 
Lindley  on  Part.  [2d  Am.  ed.  1888]  385 ;  3  Kent's  Cora.  28; 
Taylor  on  Ev.  [8th  Eng.  ed.]  203 ;  Cunningham  v.  Litde- 
field,  I  Edw.  Ch.  104 ;  King  v.  Barnes,  4  N.  Y.  893  ;  Wkiir 
comb  V.  Converse,  119  Mass.  38 ;  Munro  v.  Whitman,  8  Hun, 
553  ;  Hodginan  v.  Smith,  13  Barb.  302  ;  Neudecker  v.  KoUir 
lerg,  3  Daly,  410 ;  Wentworth's  Lindley  on  Part.  402,  403.) 
When  the  plaintiff  was  taken  into  this  venture  by  the  defend- 
ant they  became  partners  in  the  venture.  The  failure,  with- 
out good  reason  of  either,  from  that  time  forward  to  do  what 
he  had  agreed  to  do  would  make  the  offending  party  liable  in 
damages  for  breach  of  his  agreement,  but  such  a  failure  was 
not,  in  any  sense,  a  breach  of  a  condition  precedent  which 
would  work  a  forfeiture  of  his  rights  already  fixed.  (20  N.  Y. 
432;  45  id.  464;  Boyd  v.  MynaU,  4  Ala.  [N.  S.]  79,  82; 
Parsons  on  Part.  [3d  ed.]  384;  Hartman  v.  Woehr,  18  N.  J. 
Eq.  383 ;  Stoughton  v.  Lynch,  1  Johns.  Ch.  467 ;  Story  on 
Part.  §  203.)  The  unnecessary  outlay  of  further  money  on 
or  after  January,  1882,  in  the  payment  of  further  calls  would 
have  been  prejudicial  to  the  joint  account,  and  for  that  reason 
each  party  was  bound  in  good  faith  to  the  other  not  to  do  it 
or  ask  it  to  be  done.  (Story  on  Part.  §  183 ;  110  K.  Y. 
73;  52  How.  48;  16  Johns.  491;  3  K.  ife  J.  88; 
81  N,  Y.  28.)  Defendant  expressly  consented  to  let  the  joint 
venture  be  ended,  by  allowing  the  construction  company  to 
forfeit  the  subscription  and  the  installment  already  i>aid. 
{Butterfield  v.  Cowing,  21  N.  Y.  S.  Rep.  500;  7  Wait's 
A.  &  D.  361.)  A  breach  of  an  agreement  to  carry  securities, 
pledged  as  collateral  for  the  purchase-price,  is  only  regarded 
as  the  breach  of  a  condition  subsequent  to  the  purchase,  entitlii^ 
the  customer  to  show  damages,  if  he  can,  but  never  for- 
feiting the  amount  actually  advanced  by  the  banker.  {Capron 
V.  Thompson,  86  N.  Y.  418;  Gruman  v.  Smith,  81  id.. 27; 
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Colt  V.  Owens,  90  id.  368;  Wright  v.  jBk.  of  Metropolis^  110 
id.  237.)  Where  time  is  not  of  the  essence  of  a  contract,  in 
order  to  forfeit  the  rights  of  one  of  the  parties  thereunder, 
notice  must  be  given  by  the  other  tequiring  performance 
within  some  reasonable  time  therein  specified,  and  that  in  case 
of  default  his  rights  will  be  deemed  abandoned.  (Jfyers  v. 
De  Mier,  52  N.  Y.  647 ;  Buck  v.  Buck,  18  id.  341 ;  Avery 
V.  Bowdm,  5  E.  &  B.  714 ;  Miesel  v.  Globe  Ins.  Go,,  76  K  Y. 
119 ;  Thomas  v.  Fleury,  26  id.  26.) 

Haioht,  J.  This  action  was  brought  to  recover  one-half  of 
the  losses  sustained  by  reason  of  a  forfeiture  of  a  subscription 
on  joint  account  for  $200,000  of  the  bonds  of  the  New  York, 
West  Shore  &  Buffalo  Railway  Company. 

The  North  River  Construction  Company  had  undertaken  to 
build  and  equip  for  the  New  York,  West  Shore  &  Buffalo 
Railway  Company  a  double  track  railway  from  a  point  opposite 
of  the  city  of  New  York,  along  the  west  shore  of  the  Hudson 
river  and  the  south  bank  of  the  Mohawk  river,  and  thence  to 
the  city  of  Buffalg,  and  to  receive  in  payment  therefor  the 
mortgage  bonds  and  capital  stock  of  the  railway  company. 
The  North  River  Construction  Company  had  opened  a  sub- 
scription book  for  the  bonds  of  the  railway  company,  in  which 
the  subscribers  undertook  to  pay  the  construction  company 
par  and  accrued  interest  for  the  bonds  to  the  amount  set 
opposite  their  respective  names,  upon  the  conditions  that 
ten  per  cent  of  the  subscription  shall  be  paid  upon  call,  and 
thereafter  not  more  than  ten  per  cent  shall  be  called  at  any 
one  time,  and  on  at  least  ten  days'  notice.  A  default  in  the 
payment  of  any  installment  entitled  the  company,  at  its  option, 
to  forfeit  the  subscription  and  all  installments  previously  paid. 
Each  subscribei',  upon  the  payment  of  the  entire  amount  sub- 
scribed by  him,  was  entitled  to  receive  the  bonds  subscribed 
for,  and,  in  addition  thereto,  fifty  per  cent  of  the  par  of  his 
subscription  in  certificates  representing  full  paid  capital  stock 
of  the  railway  company.  The  defendant  subscribed  for  the 
bonds  for  the  par  value  of  $200,000,  and  paid  the  first  install- 
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ment  of  ten  per  cent,  amounting  to  the  sum  of  $20,000.  The 
plaintiflE  and  defendant  had  entered  into  an  arrangement  to  the 
effect  that  the  subscription  so  taken  in  the  name  of  the  defend- 
ant should  be  owned  and  disposed  of  for  their  joint  account,  and, 
as  a  consideration  therefor,  the  plaintiff  agreed  to  furnish  the 
money  with  which  to  pay  the  installments  and  to  carry  the 
subscription  until  disposed  of  for  their  mutual  benefit. 
Pursuant  to  such  arrangement,  the  plaintiff  paid  to  the 
defendant  $20,000,  the  amount  of  the  first  installment  paid 
by  him.  At  the  time  of  this  agreement  the  bonds  were  con- 
sidered valuable,  but  thereafter  and  about  the  Ist  of  November, 

1881,  they  fell  below  par.  In  January,  1882,  they  were  worth 
but  ninety  cents  on  the  dollar,  and  in  the  following  April 
only  about  seventy  cents.  On  the  6th  day  of  January,  1882, 
the  construction  company  made  a  call  for  ten  per  cent  of  the 
subscription,  and  on  the  eighth  of  April  made  another  call  of 
like  amount.  The  plaintiff  refused  to  advance  the  money  for 
these  calls,  and  thereafter,  and  on  the  15th  day  of  August, 

1882,  ^the  construction  company  exercised  its  option  and 
declared  the  subscription  and  the  payment  made  thereon 
forfeited.  The  defendant  claims  that  the  plaintiff  ought  not 
to  recover  for  the  reason  that  he  refused  to  advance  the  money 
with  which  to  pay  the  January  and  April  calls,  thereby  caus- 
ing a  default  which  permitted  the  construction  company,  at 
its  option,  to  forfeit  the  subscription  and  installment  paid ; 
and  that  the  fact  that  the  market-value  of  the  bonds  had 
declined  formed  no  excuse  for  such  default.  We  do  not  con- 
sider it  necessary  to  enter  upon  a  discussion,  or  to  determine 
the  legal  propositions  thus  raised,  for  we  consider  them  fully 
answered  by  the  fact  that  the  plaintiff  and  defendant  conferred 
together  in  reference  to  the  calls  for  installments  and  agreed 
to  let  the  construction  company  avail  itself  6f  its  option  to 
forfeit  the  subscription  and  the  amount  paid  thereon;  and 
thereafter  the  option  was  exercised  by  the  company  and  the 
forfeiture  made,  with  the  concurrence  of  both  the  plaintiff 
and  the  defendant.  These  facts  were  found  by  the  referee  upon 
a  conflict  in  the  testimony.     They  are  in  accordance  with  the 
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testimony  of  the  plaintiflE  and  have  been  affirmed  by  tlie 
General  Terra,  and  are  not  subject  to  farther  review  in  this 
court.     (Code  of  Civil  Procedure,  §  1337.) 

The  defendant  was  not  bound  to  agree  to  the  forfeiture ; 
he  was  under  no  obligation  to  do  so  unless  he  thought  it  was 
for  the  best  interests  of  himself  and  associate.  There  was  no 
forfeiture  until  the  15th  day  of  August,  1882 ;  true,  there  had 
been  a  default  as  early  as  the  January  before,  but  a  forfeiture 
did  not  take  place  at  the  time  there  was  a  default.  The  for- 
feiture was  only  at  the  option  of  the  construction  company, 
and,  until  that  company  saw  fit  to  exercise  it,  the  defendant 
could  have  paid  the  calls  and  prevented  a  forfeiture.  It  is 
not  a  question  of  waiver  or  estoppel ;  it  is  a  question  of  agree- 
ment by  the  parties  as  to  what  was  best  under  the  circum- 
stances. At  the  time  they  agreed  to  submit  to  the  forfeiture 
either  party  was  at  liberty  to  advance  the  money  and  pay  the 
calls.  The  question  was,  whether  it  was  advisable  to  do  so. 
At  the  time  of  the  January  call  the  bonds  had  depreciated  to 
such  an  extent  that  the  $20,000  paid  in  at  the  time  of  the  sub- 
scription was  an  entire  loss ;  and  the  decline  at  the  time  of 
the  second  call  showed  that  there  would  be  an  additional  loss 
of  about  $40,000  if  the  calk  were  paid.  Under  these  circum- 
stances it  is  not  surprising  that  the  parties  reached  the  con- 
clusion that  they  had  rather  submit  to  a  forfeiture  and  lose 
the  $20,000  than  pay  the  calls  then  amounting  to  $40,000  and 
lose  that  also. 

The  judgment  should  be  affirmed,  with  costs.     So  ordered. 

All  concur. 

Judgment  affirmed. 
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Thomas  J.  Ritch,  Jr.,  as  Administrator,  etc.,  Respondent,  f\ 


Ii44    n  Henry  W.  IIawxhurst,  Appellant. 

The  will  of  H.  gave  legacies  of  $50  to  each  of  his  three  sons,  and  directed 
liis  residuary  estate  to  be  equally  divided  between  his  six  children.  The 
will  contained  this  clause:  **  Whatever  obligations  shall  be  found  that 
I  hold  against  my  sons  for  whatever  I  have  let  them  have  heretofore 
shall  be  considered  as  my  property  and  shall  be  considered  as  their  legacy, 
in  whole  or  in  part,  as  the  case  may  be."  At  the  time  of  the  making  of 
the  will  the  testator  was  worth  $10,000  over  all  liabilities;  he  held  notes 
at  that  time  and  at  the  time  of  his  death  against  defendant,  one  of  his 
sous,  to  the  amount  of  $900,  by  their  terms  payable  with  interest. 
Defendant's  distributive  share  of  the  residuary  estate  was  less  than  the 
amount  of  the  notes.  In  an  action  upon  the  not«s,  held,  that  it  was  not 
the  intent  of  the  testator  to  treat  the  notes  as  a  gift  or  advancement,  but 
his  design  was  that  they  should  be  treated  as  a  legacy  to  an  amount  equal 
to-  the  legatee's  share  in  the  estate  and  as  a  debt  for  the  residue. 

When  the  language  of  a  provision  of  a  will  is  plain  and  free  from  ambiguity, 
effect  must  be  given  it  in  accordance  with  its  terms.  When  it  is  equivocal 
the  intention  of  the  testator  must  be  sought  for  by  reference  to  all  the 
provisions  of  the  will  and  to  such  circumstances  as  may  properly  be 
entitled  to  consideration. 

In  such  case  there  is  no  inflexible  rule  of  interpretation  to  govern  the 
determination  of  that  inquiry,  but  when  the  intention  is  ascertained  the 
language  and  mode  of  expression  may  be  subordinated  to  such  intention. 

(Argued  May  3,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 

.  Court  in  the  second  judicial  department,  entered  upon  an  order 

made  July  23,  1886,  which  reversed  a  judgment  in  favor  of 

plaintiflE,  entered  upon  a  decision  of  the  court  without  a  jury, 

and  granting  a  new  trial. 

This  action  was  brought  to  recover  upon  two  notes  made  by 
the  defendant,  with  his  seal  atHxed,  of  dates  November  10, 
1869,  and  March  11,  1870,  for  $500  and  $400,  payable  to 
Natlianiel  O.  Hawxhurst,  "  or  to  his  executors  or  administra- 
tors,'' with  interest,  the  former  at  five  and  the  latter  at  six 
per  cent. 

The  payee  afterwards  died  leaving  his  will,  dated  June  11, 
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1875,  which  was  admitted  to  probate,  and  letters  testamentary 
were  issued  to  the  surviving  executor  nominated  by  liim. 

The  will  following  the  formal  preliminary  clause  was  as 
follows : 

^^  First  I  appoint  my  son  William  O.  HaWxhurst  and 
Joseph  Whitson  to  be  the  executors  of  this  my  will,  with 
full  power  to  sell  and  dispose  of  my  estate,  both  real  and  per- 
sonal, and  execute  good  and  lawful  deeds  for  the  same  when^ 
in  their  discretion,  they  shall  think  best,  at  either  public  or 
private  sale.  And  my  will  likewise  is  that  whatever  obliga- 
tions shall  be  found  that  I  hold  against  my  sons  for  whatever 
I  have  let  them  have  heretofore  shall  be  considered  as  my 
property  and  shall  be  ccmsidered  as  their  legacy,  in  whole  or 
in  part,  as  the  case  may  be.  • 

"  Wext.  After  aU  my  debts  and  funeral  expenses  are  paid, 
then  in  dividing  the  balance,  let  the  three  sons  take  each  $50 
(fifty  dollars)  first,  and  then  the  balance  be  equally  divided, 
share  and  share  alike,  among  the  six,  reckoning  Ann  Elizabeth 
among  the  rest." 

On  the  death  of  the  exiecutor  the  plaintiff  was  appointed 
administrator  with  the  will  annexed.  Said  notes  came  to  his 
hands  among  the  assets  of  the  testator.  The  defendant 
alleged  that  by  the  will  the  notes  were  bequeathed  to  him. 
The  trial  court  dissmissed  the  complaint. 

The  further  material  facts  are  stated  in  the  opinion. 

John  R.  Edd  for  appellant.  The  language  of  testator 
should  not  be  construed  with  the  precision  and  exactness  of  a 
statute,  nor  even  the  strictness  of  a  contract.  {PhiUipa  v. 
Dames,  92^K  Y.  193 ;  LyUe  v.  Beveridge,  58  id.  598.)  Where 
words  are  ambiguous  they  will  not  be  departed  from  merely 
because  they  may  lead  to  consequences  that  may  be  regarded 
as  capricious  or  even  harsh  and  unreasonable.  {Ahhott  v. 
Middleton,  7  H.  L.  C.  89 ;  Gordon  v.  Gordon,  L.  E.,  5  H.  L. 
254,  284.)  The  court  will  exercise  its  power  to  construe  a 
will,  but  not  to  make  it  anew.  {Segui/ne  v.  Seguine,  4  Abb. 
SiCKELS — ^VoL.  LXIX.     65 
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Ct.  App.  Dec.  191,  194 ;  Clajpp  v.  FvUerton,  34  N.  T.  192, 
196 ;  Phillips  v.  JDavies,  92  id.  199,  204 ;  Zytle  v.  Beveridge^ 
58  id.  598,  602,  604.)  The  intention  of  testator  expressed  in 
his  will  must  govern;  and  tliis  muBt  be  determined  exdn- 
sivelj  by  the  words  of  the  instrument  as  applied  to  the  snb- 
ject-matter,  and  the  surrounding  circumstances.  {Christie  v. 
jPhyfe,  19  N.  Y.  344,  348;  Jackson  v.  Laquere,  5  Cow.  221; 
Arevlarius  v..  Geisenhainerj  3  Bradf .  Sur.  64.)  Where  at 
first  a  special  and  subsequently  a  general  term  is  used,  plainly 
having  reference  to  the  same  matter,  the  latter  should  be 
limited  to  the  former.  {Christie  v.  Ph^fe,  19  N.  Y.  348.) 
There  can  be  no  presumption  or  any  other  intent  than  that 
which  the  words  employed  in  a  will  express  and  the  Tole 
which  permits  a  construction,  in  aid  of  an  intent  not  clearly 
expressed,  never  allows  a  disregard  of  plain  provisions  which 
speak  positively  and  which  must  have  full  effect  given  to 
them,  even  though  the  result  may  be  to  make  it  imprac- 
ticable to  execute  the  will  as  to  all  its  provisions.  {Myers  v. 
Mdy,  47  Barb.  263 ;  Van  Nostrand  v.  Moore,  52  N.  Y.  12 ; 
Schauier  v.  JaoksoUy  i  Wend.  33.) 

George  C.  Brainerd  for  respondent.  A  transposition  of 
clauses  of  a  will  the  courts  will  resort  to  in  cases  where  wills 
are  unskillfully  drawn  and  where  it  makes  apparent  the  real 
purpose  of  the  testator.  {PhiUips  v.  Davies^  92  N.  Y.  199.) 
Neither  the  consideration  for  which  the  notes  or  obligations 
were  given,  nor  the  notes  qr  obligations  themselves,  can  prop- 
.erly  be  regarded  as  an  advancement.  (Bouvier's  Law  Diet.) 
Proof  of  the  circumstances  of  the  testator,  at  the  time  of 
making  the  will,  is  admissible  in  evidence ;  and  the  circum- 
stances should  be  borne  in  mind  as  they  throw  light  on  tlie 
intention  of  the  testator.    (Greenl.  on  Ev.  §  278 ;  86  N.  Y.  91.) 

Bbadley,  J.  This  will  furnishes  an  instance  of  some  obsclI^ 
ity  in  the  declaration  of  a  very  simple  purpose  of  the  testator. 
And  from  its  provisions,  aided  in  construction,  so  far  as  it 
[legitimately  may  be,  by  circumstances  disclosed,  it  must  be 
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determined  what  his  intention  was  in  respect  to  the  nse  or 
disposition  to  be  made  of  the  notes  in  question.  When  the 
language  of  a  provision  of  a  will  is  plain  and  free  from 
ambiguity,  effect  must  be  given  to  its  import.  When  it  is 
equivocal,  the  intention  of  the  testator  in  the  use  of  the  lan- 
guage employed  by  him,  must  be  sought  for  by  reference  to 
all  the  providons  of  the  will,  and  to  such  circumstances  as  may 
properly  be  entitled  to  consideration.  And  in  such  case  there 
is  no  inflexible  rule  of  interpretation  to  govern  the  determina- 
tion of  that  inquiry.  While  rules  of  construction  may  aid 
somewhat  the  way  to  a  conclusion,  they  are  not  to  be  used  to 
frustrate  the  intention  of  the  testator,  but  when  that  is  ascer- 
tained the  language  and  mode  of  expression,  if  of  doubtful 
import,  may  be  subordinated  to  such  intention.  {Z/ytfe  v. 
Beveridge,  58  K  Y.  592 ;  Hoppock  v.  Tucker^  59  id.  202 ; 
PhUlipB  V.  D(wies,  92  id.  199.)  The  inquiry  arises  as  to  the 
purpose,  which  the  testator  intended  to  express  by  the  provi- 
sion of  the  will,  that "  whatever  obligations  shall  be  found  that 
I  hold  against  my  sons,  for  whatever  I  have  let  them  have 
heretofore,  shall  be  considered  as  my  property,  and  shall  be 
considered  as  their  legacy,  in  whole  or  in  part,  as  the  case 
may  be."  It  is  argued  by  the  defendant's  counsel  that 
the  testator  by  this  provision  forgave  to  the  sons  any  debts 
represented  by  their  obligations  held  by  him,  whether  there 
was  any  residuum  of  the  estate  or  not,  and  that  if  there  was 
any  residue,  the  distribution  as  directed  by  the  next  clause  of 
the  will  had  no  relation  to  such  obligation.  In  other  words, 
that  they  were  to  constitute  no  part  of  his  estate  for  the 
purposes  of  distribution.  It  appears  that  at  the  date  of 
the  will  the  testator's  property  was  worth  $10,000,  over  his 
liabilities.  It  does  not  definitely  appear  by  the  record  what 
was  the  amount  of  his  estate  at  the  time  of  his  death,  but  the 
defendant's  counsel  says  it  produced  a  little  less  than  $4,000 
for  distribution,  and  there  is  some  evidence  which  seems  to 
permit  that  inference.  The  shares  were  six,  into  which  the 
residue  was  to  be  equally  divided  after  payment  of  debts  and 
funeral  expenses  and  after  giving  $50  to  each  of  the  three 
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sons.  At  the  time  the  will  was  made  the  amount  of  his  estate 
was  such  that  the  one-sixth  of  the  residue,  after  payment  of 
his  debts  and  funeral  expenses,  would  have  been  more  than 
equal  to  that  of  the  notes.  The  fact  that  the  testator  took  the 
defendant's  notes,  is  evidence  that  the  amount  represented  by 
them  was  not  intended  as  a  gift  or  as  an  advancement  at  the 
time  they  were  taken.  And  the  will  shows  that  he  did  not 
treat  it  as  such,  as  in  that  case  it  would  have  constituted  no 
part  of  his  estate.  {Chase  v.  Ewmg^  51  Barb.  597 ;  Camper, 
Camp^  18  Hun,  217.)  But,  on  the  contrary,  he,  by  his  will, 
declared  the  notes  to  be  his  property,  and  thus  constituting 
part  of  his  estate.  If  the  purpose  of  the  testator  was  to  give 
the  defendant  the  notes  without  charging  the  amount  against 
his  share  in  the  estate,  it  is  difficult  to  see  why  he  declared 
them  his  property  and  qualified  the  consideration  of  them  as 
the  defendant's  legacy  by  the  use  of  the  words  "in  whole  or 
in  part,  as  the  case  may  bo."  Whether  the  character  of  legacy 
should  extend  to  the  whole  amount  of  the  notes,  is  made 
dependent  upon  something  within  the  purpose  of  the  testator; 
something  which  might,  in  a  certain  event,  so  qualify  it  as  not 
to  permit  the  entire  amount  of  the  notes  tp  be  considered  a 
legacy.  Under  what  circumstances  could  it  be  a  legacy,  only 
in  part,  and  also  permit  the  defendant  to  take  one-sixth  of  the 
residue  after  the  payment  of  the  debts  and  funeral  expenses 
of  the  testator?  In  such  case  there  would  have  been  no 
occasion  to  qualify  the  gift  of  the  notes.  The  phrase  used  by 
the  testator  is  not  consistent  with  the  position  assumed  on  the 
part  of  the  defendant,  that  the  notes  were  eliminated  from 
the  estate  in  his  behalf  for  all  purposes  of  distribution  of  the 
residue  under  the  other  clause  of  the  will. 

The  testator  could,  if  so  disposed,  by  his  will  have  converted 
this  indebtedness  of  the  defendant  into  an  advancement 
{Green  v.  Howell,  6  Watts  &  S.  203.)  In  that  view  it  might, 
with  some  plausibility,  be  urged  that  it  was  within  the  design 
of  the  testator  to  make  by  his  will  the  entire  amount  of  the 
notes  as  an  advancement,  and  in  the  event  that  they  should 
exceed  the  amount  of  the  defendant's  share  in  the  estate,  then 
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to  be  to  that  extent  only  considered  a  legacy.  Bat  this  does 
not  seem  the  fair  or  reasonable  interpretation  of  the  purpose 
of  the  testator.  He  appears  to  have  treated  the  notes  as  his 
property  at  the  time  he  made  the  will,  and  declares  that  they 
shall  be  considered  his  property.  It  is  very  likely  that,  in  view 
of  his  then  pecuniary  situation,  he  had  in  mind  the  fact  that 
the  share  of  the  defendant  in  the  estate  might  at  least  equal 
the  amount  of  the  notes,  and  intended  to  be  understood  that,  in 
such  case,  they  should  be  wholly  treated  as  the  defendant's 
legacy,  and,  in  that  manner,  satisfied ;  but  in  the  event  that  his 
share  in  the  estate  should  be  insufficient  to  cover  the  amount 
of  the  notes,  they  should  only  in  part  go  to  him  as  a  legacy. 
That  view  of  the  intention  of  the  testator  gives  practical  effect 
to  all  the  provisions  of  the  will,  and  renders  it  consistent 
with  the  ciBCumstances,  so  far  as  they  are  indicated  by  its  pro- 
visions or  otherwise  disclosed  by  the  evidence.  It  does  not 
appear  that  the  testator  held  any  debts  or  obligations  in  any 
form  against  any  of  his  sons  other  than  the  defendant.  The 
only  purpose  of  discrimination  between  his  children  in  respect 
to  the  distribution  of  his  property  among  them,  expressly 
declared  by  his  will,  was  to  give  to  each  of  his  three  sons  $50 
in  excess  of  the  shares  to  his  daughters,  and  nothing  other  than 
that  in  any  manner  appears  to  indicate  that  he  did  not  deem 
his  children  equally  worthy  of  his  testamentary  bounty,  and  in 
like  manner  entitled  to  it. 

These  views  lead  to  the  conclusion  that  the  notes  constituted 
a  part  of  the  estate  of  the  testator,  and  that  he  did  not  intend 
by  his  will  to  treat  them  as  a  gift  or  advancement  to  the 
defendant ;  but  his  design  was  that  they  should  be  considered 
a  legacy  to  the  defendant  so  far  as  his  share  in  the  estate  would 
permit. 

The  order  should  be  affirmed  and  judgment  absolute  directed 
for  the  plaintiff. 

All  concur,  except  Brown,  J.,  dissenting,  and  Vann,  J.,  not 
voting. 

Judgment  accordingly. 
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Thomas  W.  Bkow^^ell,  Eespondent,  v.  The  Town  of 
Greenwich,  Appellant. 

In  a  case  submitted  under  the  Code  of  Civil  Procedure  (§  1279)  to  test  the 
validity  of  certain  town  bonds,  alleged  to  have  been  issued  by  defendant, 
it  was  stated  that  proceedings  were  instituted  under  the  town  bonding 
act  of  1869  (Chap.  907,  Laws  of  1869),  that  the  county  judge  "duly 
adjudged,  determined  and  ordered  "  that  the  allegations  in  a  petition, 
duly  verified  and  presented,  "are  proved  and  substantiated;"  that  the 
petitioners  represented  a  majority  of  the  taxpayers  and  of  the  taxable 
property;  that  after  such  adjudication  and  order  the  county  judge  "  duly 
appointed  and  commissioned  "  three  duly  qualified  commissioners,  who 
were  duly  sworn,  and,  assuming  to  act  as  officers  of  the  town,  issued 
bonds,  purporting  to  be  bonds  of  the  town,  whicli  recited  that  they  were 
issued  by  authority  of  said  act,  of  which  bonds  those  in  question  were  a 
part;  that  said  bonds  were  placed  in  the  hands  of  one  A.,  treasurer  of  the 
railroad,  to  sell  and  apply  the  proceeds  to  the  purchase  fbr  the  town  of 
mortgage  bonds  of  the  railroad  company;  that  this  was  done  and  the  rail- 
road used  the  avails  in  the  construction  of  a  continuation  of  its  road,  etc. ; 
that  plaintiff  bought  his  bonds  in  good  faith,  paying  par  in  cash.  Held, 
that  the  admissions  in  the  statement  implied  the  existence  of  every  fact 
essential  to  perfect  regularity  of  procedure  and  to  confer  jurisdiction  of 
the  subject-matter  and  of  the  parties,  including  defendant;  that  it  was, 
in  effect,  admitted  that  the  person^  appointed  became  commissioners 
of  the  town  de  jure,  with  authority  to  issue  the  bonds,  and  their  acts, 
within  the  scope  of  their  authority,  were  acts  of  the  town;  also  hdd,  that 
said  commissioners  could  lawfully  employ  an  agent  to  sell  the  bonds 
and  invest  the  proceeds  as  directed. 

The  rule  of  pleading  facts  prescribed  by  the  Code  of  Civil  Procedure 
(§  532),  is  applicable  to  the  statements  of  facts  required  for  the  submis- 
sion of  a  controversy;  and  statements  of  facts,  which  impliedly  allege 
jurisdiction,  are  sufficient  as  admissions  that  jurisdiction  exists. 

It  was  claimed  by  defendant  that  the  bonds  were  void  because  made  pay- 
able in  twenty  years  instead  of  thirty,  as  required  by  the  town  bonding 
act.  The  bonds  bore  date  May  12,  1871;  those  in  question  were  less 
than  ten  per  cent  of  the  whole  issue;  they  were  purchased  and  delivered 
in  July,  1871,  after  the  passage  of  the  act  of  that  year  (Chap.  926,  Laws  of 
1871),  amending  the  town  bondingactby  authorizing  the  issuing  of  bonds 
payable  at  any  time  the  commissioners  may  elect,  less  than  thirty  years, 
but  requiring  that  not  more  than  ten  per  cent  of  the  whole  issue  "  shall 
become  due  and  payable  in  any  one  year."  Held,  that  plaintiff  had  the 
right  to  assume  that  the  bonds  were  issued  under  the  statute  as  it  stood 
at  the  date  of  delivery;  that  he  was  not  bound  to  examine  the  entire 
series  to  see  that  no  more  became  due  in  a  single  year  than  the  stutute 
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permitted,  and  had  the  right  to  assume  that  defendant,  thrmigh  its  law- 
fully appointed  commissioners,  would  not  do  an  act  utterly  void  and  so 
commit  a  fraud  by  taking  plaintiff's  money  without  consideration. 

Also,  held  {Bnow^t  J.,  dissenting),  that  the  act  of  1871  applied  to  bonds  issued 
after  it  went  into  effect,  in  pursuance  of  a  consent  of  taxpayers  given 
and  adjudicated  upon  before  that  time,  and  as  so  construed  said  act  was 
constitutionaL 

PMter  V.  Town  of  Greenmch  (93  N.  Y.  662;  26  Hun,  826);  PeopU  v. 
BatduUor  (53  N.  Y.  123);  Eoiian  v.  Town  of  Thompson  (71  id.  513) 
distinguished. 

(Argued  March  6,  1889;  decided  June  11,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  rendered  June  30, 1887, 
upon  a  case  contaiiling  a  statement  of  the  facts  as  agreed  upon 
by  the  parties  pursuant  to  section  1279  of  the  Code  of  Civil 
Procedure. 

On  December  31,  1884,  the  plaintiff  commenced  an  action 
against  the  defendant,  based  upon  the  facts  hereinafter  stated, 
but  subsequently  the  parties  agreed  that  said  action  should  be 
suspended  and  the  questions  in  difference  submitted  to  the 
Supreme  Court  as  of  the  date  when  the  action  was  commenced. 
They  f drther  agreed  that,  for  the  purpose  of  the  application 
^f  any  statute  of  limitations  or  claim  of  laches,  tlie  case  con- 
taining the  agreed  statement  of  facts  should  be  deemed  to 
have  been  duly  filed  on  said  31st  of  December,  1884. 

The  most  material  facts  upon  which  the  controversy  depends, 
as  set  forth  in  the  case,  are  as  follows :  The  defendant  is  a 
domestic  municipal  corporation  and  is  one  of  the  towns  com- 
posing the  county  of  Washington,  in  this  state.  In  1870  a 
railroad  corporation,  known  as  the  Greenwich  &  Johnsonville 
Railroad  Company,  was  trying  to  extend  its  railroad,  by  a 
bridge  across  the  river  dividing  said  town  of  Greenwich  from 
an  adjoining  town,  where  its  terminus  then  was,  and  to  erect 
a  depot  and  other  terminal  structures  on  the  Greenwich  side 
of  the  stream.  In  order  to  accomplish  this  the  company, 
about  August,  1870,  issued  its  bonds  for  $50,000,  secured  by  a 
second  mortgage  upon  the  road  and  franchises.  Subsequently, 
certain  proceedings  were  instituted,  pursuant  to  chapter  907 
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of  the  Laws  of  1869,  to  issue  the  bonds  of  said  town,  to  aid  in 
the  construction  of  said  road.  What  those  proceedings  were 
does  not  expressly  appear,  but  the  case  states  that  on  the  2l8t 
of  March,  1871,  the  county  judge  of  Washington  county 
"  duly  adjudged,  determined  and  ordered  "  that  the  allegatioiis 
contained  in  a  petition  of  certain  taxpayers  of  said  town,  duly 
verified  and  presented  to  said  judge  under  and  by  virtue  of 
said  act,  ^^  are  proved  and  substantiated  to  my  satisfaction,  and 
that  the  said  petitioners  do  represent  a  majority  of  the  tax- 
payers of  said  municipal  corporation  of  said  town  of  Green- 
wich, in  said  county  of  Washington,  as  shown  by  the  last 
preceding  tax  list  or  assessment-roll  of  said  town,  and  do 
represent  a  majority  of  the  taxable  property  of  said  town 
upon  said  list  or  roll,  and  that  this  order  be  entered  and 
recorded  in  the  oflSce  of  the  clerk  of  the  county  of  Washing- 
ton." Said  judgment  contains  certain  recitals  and  states  that 
it  was  made  "  on  reading  the  order  granted  on  the  presentation 
of  said  petition  and  after  taking  due  proof  of  the  notice  issued 
thereon,  and  of  the  due  publication  of  said  notice  and  of  the 
facts  set  forth  in  said  petition."  The  judgment  was  duly 
entered  and  recorded  in  said  clerk's  office  on  the  same  day 
that  it  was  rendered. 

The  taxable  property  of  the  town,  as  shown  by  said  assess- 
ment-roll, was  the  sum  of  $  1,404,696.  Immediately  after  such 
adjudication  and  order  the  county  judge  "  duly  appointed  and 
commissioned  "  three  duly  qualified  commissioners  for  said 
town  for  the  purposes  named  in  the  act.  Said  commissioners 
accepted  the  appointment,  were  duly  sworn  and  entered  upon 
Jhe  discharge  of  their  duty.  Thereupon,  assuming  to  act  as 
officers  of  the  town,  they  prepared,  subscribed  and  sealed 
eighty  bonds  of  $500  each,  dated  March  25,  1871,  payable 
July  1,  1891,  with  semi-annual  interest  purporting  to  be  the 
bonds  of  the  town  and  reciting  that  they  were  issued  by 
authority  of  said  act,  with  the  assent  of  said  town  obtained 
according  to  law.  Thereafter  they  placed  said  bonds  in  the 
hands  of  one  Andrews,  a  bank  president  and  the  treasurer  of 
paid  railroad  company,  with  directions  to  sell  the  same  for 
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cash  and  to  apply  the  proceeds  to  the  purchase,  for  said  town, 
of  the  second  mortgage  bonds  of  the  raih'oad  company  at 
eighty  cents  on  the  dollar.  Pursuant  to  such  directions  said 
Andrews  sold  the  bonds  of  the  town,  from  time  to  time  as  he 
had  the  opportunity,  to  different  purchasers  for  cash  and 
invested  the  proceeds  in  said  railroad  bonds  at  eighty  per  cent. 
The  railroad  company  used  the  avails  mainly  in  the  construc- 
tion of  said  bridge,  continuing  the  road  into  the  town  and  in 
the  erection  of  depots,  offices  and  other  terminal  buildings 
situate  in  said  town.  The  railroad  has  been  in  actual  opera- 
tion ever  since  and  the  defendant  has  •been  in  the  full  enjoy- 
ment of  the  advantages  it  sought.  The  commissioners  received 
from  said  Andrews  railroad  mortgage  bonds  to  the  amotmt  of 
$50,000  par  value,  and  so  far  as  appears  the  town  still  owns 
the  same.  None  of  the  funds  received  by  Andrews  upon  the 
sale  of  the  bonds  of  the  town  actually  went  into  the  hands  of 
the  commissioners,  and  he  did  not  account  to  them  therefor 
except  by  delivering  to  them  the  railroad  bonds  for  the  avails 
thereof,  as  aforesaid.  On  July  1,  1871,  the  plaintiff  bought 
of  said  Andrews  five  of  said  town  bonds  at  par,  and  paid 
therefor  the  sum  of  $2,500  in  cash,  which  was  invested  for 
the  town  in  railroad  bonds  and  apphed  to  the  use  of  the  rail- 
road company  in  the  manner  above  stated.  Until  1877,  said 
company,  in  lieu  of  paying  interest  upon  its  bonds  held  by 
the  town,  paid  semi-annually  to  the  holders  of  the  town  bonds, 
including  the  plaintiff,  the  interest  coupons  attached  thereto ; 
and  for  the  years  1877, 1878,  and  up  to  and  including  January 
1, 1879,  the  defendant  paid  the  interest  semi-annually  to  said 
holders  with  moneys  raised  by  taxation  in  the  usual  way.  The 
last  payment  by  the  town  to  the  plaintiff  was  the  sum  of  $175, 
made  during  the  latter  part  of  January,  1879,  as  and  for  the 
interest  due  on  the  first  of  that  month  upon  his  five  bonds. 
Since  1880  the  town  has  repudiated  said  bonds  and  coupons 
and  has  insisted  that  it  was  not  liable  thereon,  mainly  upon  the 
ground  that  the  bonds  are  void  on  their  face  because  issued 
for  a  term  not  authorized  by  law.  It  is  further  admitted  that 
SlOKBLS  — ^VoL.  LXIX.     C6 
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the  plaintiff  purchased  his  bonds  in  good  faith  and  upon  the 
representation  of  said  Andrews  that  they  were  good  and  valid 
and  in  the  belief  that  they  were  so.  A  majority  of  the  com- 
missioners intended  to  properly  perform  their  duties  as  such, 
and  believed  that  the  bonds  were  valid  and  legal.  The 
remaining  commissioner  is  now  dead,  and  his  motives  are  not 
known  except  that  he  acted  with  his  colleagues  in  all  matters 
pertaining  to  the  bonds. 

£isek  Caiven  for  appellant.  Jurisdiction  is  only  presumed 
in  the  case  of  a  court  of  general  jurisdiction  proceeding  accord- 
ing to  the  course  of  the  common  law.  In  cases  of  courts  of 
limited  jurisdiction  the  facts  constituting  the  jurisdiction  must 
be  alleged  and  proven.  {Mills  v.  Martin^  19  Johns.  33; 
Thomas  v.  Hobinson,  3  Wend.  267 ;  Wheeler  v.  Raymond^ 
8  Cow.  311.)  The  recitals  in  the  judgment  fail,  in  several 
particulars,  to  show  the  facts  conferring  jurisdiction  on  the 
county  judge.  {People  v.  Spencer^  55  N.  Y.  1 ;  Angd  v. 
Town  of  Hume^  17  Hun,  374.)  It  was  necessary  to  give  the 
county  judge  jurisdiction  that  a  petition,  stating  facts  made 
necessary  and  indispensable  by  statute,  should  be  presented  to 
him,  and  that  a  notice  of  a  particular  character  should  be  pub- 
lished for  a  certain  space  of  time.  {People  v.  Walker^  23 
Barb.  304.)  The  allegation  that  some  act  of  a  court  was 
''duly"  performed  was  not  equivalent  to  an  allegation  of 
jurisdictional  facts.  {Cleveland  v.  Rogers^  6  Wend.  438; 
Ladbroke  v.  Jamee^  Willes,  199 ;  MiUa  v.  Martin^  19  Johns.  7.) 
The  bonds,  showing  on  their  face  that  they  are  authorized 
by  the  statute  under  which  they  purport  to  be  issued,  are  abso- 
lutely void,  and  there  can  be  no  such  thing  as  a  hona  jid^ 
holder  of  such  bond.  {Starin  v.  Tovm  of  Genoa,  23  N.  T. 
439  ;  Gould  v.  Toion  of  Sterling,  Id.  456 ;  People  v.  Mead, 
24  id.  114 ;  Horton  v.  Town  of  Thompson,  71  id.  513.)  The 
non-compliance  with  the  law  appearing  on  the  face  of  the 
bond,  any  purchaser  was  charged  with  notice  of  its  invalidity. 
{Horton  v.  Town  of  Thompson,  71  N.  Y.  513.)  There  has 
been  no  ratification  of  these  bonds  by  the  tovsm.    {Town  of 
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Gallatin  v.  Haucks^  21  Barb.  578 ;  LmnUard  v.  Town  of 
Monroe^  UN.  Y.  392.)  A  contract  that  is  illegal  on  its  face 
cannot  be  ratified.  {Smith  v.  CUy  of  Newburgh^  77  N.  Y. 
130 ;  Horton  v.  Town  of  Tliompson,  71  id.  574 ;  Ddafidd  v. 
State  of  lUinoia^  26  Wend.  227.)  A  ratification  of  an 
unanthorized  act  of  an  agent  mnst  be  with  full  knowledge  of 
the  facts.  {Nixon  v.  Palmer^  8  N.  Y.  398 ;  Seymour  v. 
Wyckoff^  10  id.  213.)  The  town  could  not,  in  any  event,  be 
estopped  as  to  this  plaintiff.  He  did  not  purchase  his  bonds 
after  the  town  had  paid  the  interest  in  1877  and  1878,  or  in 
reliance  on  such  payment.  {Calhoun  v,  D.  <&  Jf.  R,  H.  Co,y 
28  Hun,  402.)  The  power  to  sell  bonds  is  not  a  power  to 
borrow  money.  {Starin  v.  Genoa,  23  N.  Y.  429 ;  People  v. 
Mead,  24  id.  115 ;  Horton  v.  Thyiwpson,  71  id.  513.)  A  town, 
imder  the  laws  of  this  8tat«,  is  not  a  municipal  corporation. 
{LoriUard  v.  Monroe,  11  N.  Y.  392;  Town  of  GaUatin  v. 
Ixyucks,  21  Barb.  575.)  The  commissioners  were  not  in  any  sense 
officers  of  the  town.  {Horton  v.  Thompson,  71  N.  Y.  513; 
Springpart  v.  Teutonia  Sav.  Bk.,  75  id.  406.)  The  maxim 
delegatus  nan  potest  delegare  applies  with  full  force  to  public 
officers  charged  by  law  with  special  duties.  In  matters  involv- 
ing personal  trust  and  discretion  they  cannot  employ  agents. 
{State  V.  Buffalo,  2  Hill,  435 ;  PoweU  v.  TutUe,  3  N.  Y.  396 ; 
Bd.  of  Excise  v.  Sockrider,  35  id.  154 ;  Lewis  v.  IngersoU, 
1  Keyes,  356.)  The  bonds  are  void  in  plaintiff's  hands,  not 
because  he  had  actual  notice,  but  because  the  commissioners 
could  not  bind  the  town.  {Alvord  v.  Syracuse  Sav,  Bk.^  98 
N.  Y.  599 ;  Smith  v.  City  of  WUliamsImrgh,  24  Barb.  427 ; 
Marsh  V.  Fulton  Co.,  10  Wall,  676;  McClure  v.  Township 
of  Oxford,  94  U.  S.  429.) 

B,  Jf .  WestfaU  for  respondent.  All  the  provisions  of  the 
statute  were  fully  complied  with  to  duly  authorize  the  com- 
missioners to  act  for  and  bind  the  town  under  the  statute. 
(44  Hun,  611.)  The  adjudication  of  the  county  judge  itself 
establishes  the  existence  and  proper  presentation  of  all  the 
facts  required  to  give  jurisdiction.    {Bunstead  v.  Read,  31 
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Barb.  668;   Sheldon  v,Wright,  h  K  T.  514;   Dyckman^. 
MayoTy  etc.j  Id.  440 ;  Skinnion  v.  Kelly ^  18  id.  356 ;  PqtUt 
V.  Purdy,  29  id.  110 ;   Ferguam  v.  Crawf(yrdy  70  id.  265 ; 
Soderigas  v.  JE  R.  8.  Insty  63  id.  464 ;    Craig  v.  7<>^^?n  (f 
AndeSy  93  id.  410.)    As  to  all  matters  within  the  purview  of 
the  statute,  the  acts  of  the  commissioners,  whether  by  them- 
selves or  by  their  direction,  were  the  acts  of  the  town.    {Horn 
V.  Town  of  New  Lois,  83  K  Y.  101, 107 ;    Govld  v.  Tovm 
of  Oneontay  71  id.  298.)    The  bonds  involved  in  this  action 
are  valid,  notwithstanding  they  are  made  payable  less  tlian 
thu'ty  years  from  their  date.    {Ilorton  v.  Town  of  Thompson^ 
71  N.  Y.  513 ;    Cagwin  v.  Town  of  Ilancocky  84  id.  532 ; 
Town  of  Thompmn  v.  PeAne,  23  Alb.  L.  Jour.  505 ;  103  U.  S. 
806 ;  Superviaora  v.  Schenek,  5  Wall.  772 ;  State  ex  rel.  Ross 
V.  Anderson,  8  Baxter,  249 ;  Whitney  v.  Town  of  Potter,  18 
Blatchf.  C.  C.  165;   Pendleton  Co.  v.  Amy,  13  Wall.  297; 
Comrs.  V.  January,  4  Otto,  202 ;  Irwin  v.  Town  of  Ontario, 
18  Blatchf.  C.  C.  259  ;    Singer  Mfg.  Co.  v.  Town  of  Eliza- 
beth, 42  N.  J.  L.  235,  257 ;  Rock  Creek  v.  Strong,  96  TJ.  S. 
271 ;  Oregon  v.  Jennings,  119  id.  74;  Alvord  v.  S.  S.  Rank, 
98  N.  Y.  600 ;   Peterson  v.  Mayor,  etc.,  17  id.  463 ;  Royt  v. 
Thompson! s  Exrs.,  19  id.  2 1 8.)    Until  the  contrary  appears  the 
legal  presumption  is  that  all  bonds  were  issued  at  their  date, 
March  25,  1871.     {Seymour  v.  Van  Slyck,  8  Wend.  403, 414 ; 
People  V.  Snyder,  41  N.  Y.  397,  402.)     It  is  competent  to 
show  that  the'  delivery  was  upon  another  day  than  the  date. 
(  Van  Rensselaer  v.  Vickey,  3  Lans.  59 ;   Elsey  v.  Metcdff, 
1  Denio,  323,  326.)    The  bonds  had  no  legal  inception  until 
they  were  delivered  to  some  person  as  evidence  of  a  subsisting 
debt.     (Edw.  on  Bills  [2d  ed.]  175 ;    CaUin  v.  Gunter,  11 
N.  Y.  368,  371 ;  Lansing  v.  Oayne,  2  J.  R.  301 ;  Marvin  v. 
McCuUum,  20  id.  289 ;  Coddington  v.  Gilbert,  17  N.  Y.  489, 
490 ;   Eastman  v.  Shaw,  65  id.  527,  529 ;   AJiem  v.  Good- 
speed,  72  id.  108;   Angel  v.  Town  of  Hums,  17  Hun,  374; 
Syracuse  Sav.  Rk.  v.  Tovm  of  Seneca  FaUs,  86  N.  Y.  317, 
321.)    Even  if  the  entire  series  of  bonds  (except  Potter's)  had 
been  issued  between  May  twelfth  and  July  first,  they  could  all 
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be  sustained  as  valid  in  the  hands  of  bona  fide  holders,  being 
negotiable  instruments  issued  under  apparent  authority. 
{SUmey  v.  The  Am.  L.  Ina.  Co,,  11  Paige,  635,  637 ;  JSTarth 
River  Bh.  v.  Aymer,  3  Hill,  270 ;  Mechanic  %  Bk.  v.  If.  Y.  d: 
Jf.  H.  R.  R.  Co.,  13  K  Y.  611,  625;  F.  cmd  M.  Bank 
of  Kent  Co.  v.  B.  and  D.  Bk.,  16  id.  129,  134,  135;  Giford 
V,  Town  of  White  Plains,  25  Hun,  606.)  The  bonds 
should  be  so  construed,  if  possible,  as  will  validate  rather 
than  invalidate  them.  {Calhoun  v.  B.  cfe  M.  R.  R.  Co., 
28  Hun,  395 ;  Town  of  Solon  v.  W.  S.  Bank,  35  id.  2 ; 
Rich  V.  Toion  of  Mentz,  18  Fed.  Rep.  157;  Alvord  v.  Syror 
case  Sav,  Bk.,  98  N.  Y.  599  ;  Town  of  Aurora  v.  Auditor, 
15  Fed.  Rep.  843 ;  Whitney  v.  Town  of  Potter,  18  Blatchf. 
165  ;  Miller  v.  Tovm  of  Berlin,  13  id.  245 ;  Town  of  Orleans 
V.  PlaU,  99  U.  S.  676 ;  Co.  of  Tipton  v.  Locomotive  Works, 
103  id.  523 :  Walnut  v.  Wade,  Id.  683 ;  Menosha  v.  Hazard, 
102  id.  81 ;  Block  v.  Commissioners,  99  id.  686 ;  Johnson  Co. 
V.  January,  94  id.  202 ;  East  Lincoln  v.  Da/oenport,  Id.  801 ; 
Schuyler  Co.  v.  Thomas,  98  id.  169 ;  San  Antonio  v.  Mahaffy^ 
96  id.  312;  Town  of  Cohma  v.  Eaves,  92  id.  484;  HackeU 
V.  Ottawa,  99  id.  86 ;  Weyzuwega  v.  Ayling,  Id.  112.)  If  the 
bonds  are  void  for  want  of  power  in  the  commissioners  to  issue 
them  in  that  form,  then  defendant  is  indebted  to  the  plaintiff 
in  the  amount  paid  for  them  as  for  money  loaned.  (Z>.  D.  Bh 
V.  A.  L.  Ins.  and  T  Co.y  3  N.  Y.  365,  368 ;  Scherm&rhom^. 
TaZman,  14  id.  116,  117;  Coddington  v.  OHheH,  17  id.  289 ; 
Eastman  v.  Sliaw,  65  id.  524,  527,  528,  530 ;  Ahem  v.  Good- 
speed,  72  id.  108 ;  Town  of  Solon  v.  W.  S.  Bk.,  35  Hun,  1 ; 
Lauisianna  v.  Wood,  102  U.  S.  294;  Gould  v.  T(ywn  of 
Ofieonta,  71  N.  Y.  298.)  If  the  bonds  are  void  and  the  trans- 
action was  not  a  loan  to  the  town,  then  the  plaintiff  should 
recover  as  for  money  had  and  received.  {Chapman  v.  City 
of  Rrooklyn,  40  N.  Y.  380,  382 ;  Newman  v.  Supervisors  of 
Livingston  Co.,  45  id.  687,  688 ;  Hathaway  v.  Town  of 
Oincinnatus,  62  id.  447 ;  Nelson  v.  Mayor,  etc.,  63  id.  544 ; 
Ham  V.  Tovm  of  New  Lots,  83  id.  106,  107 ;  Gouse  v.  City 
of  ClarksinUe^  1  McCrary,  78 ;  Shirk  v.  Pulaski  Co.^  4  Dill. 
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209;  Zouisianna  v.  Woodj  102  IT.  S.  294;  5  Dill  122; 
Draper  v.  Springport^  104  U.  S.  501.)  If  the  plaintifE  cannot 
otherwise  recover,  equity  demands  a  refonnation  of  the  bonds 
or  the  issuing  of  new  and  proper  bonds.  (4  Alb.  Law  J.  7; 
6  id.  103 ;  36  id.  44,  45 ;  Pitch&r  v.  T.  P.  R.  Co.,  10  Barb. 
437 ;  Lansing  v.  Carpenter,  48  N.  Y.  412 ;  Pitcher  v.  Henr 
nesaey,  Id.  416,  424 ;  StedweU  v;  Anderson,  21  Conn.  139 ; 
Champlin  v.  Laytin,  18  Wend.  418,  419 ;  Boyd  v.  Be  La 
Montagxce,  73  N.  Y.  498,  503 ;  Martin  v.  McCormicJc,  8  id 
331.)  The  fact  that  the  commissioners  acted  through  a  broker 
or  agent  constitutes  no  defense,  {Mayor,  etc.,  v.  Sands,  105 
N.  Y.  210,  217 ;  Lewis  v.  IngersoU,  1  Keyes,  347 ;  Calhoun 
V.  B.  cfe  M.  JR.  Co.,  28  Hun,  398,  402;  Hatha/way  v.  Town 
of  Cincinnati^,  62  N.  Y.  434,  447 ;  Town  of  Lyons  v.  Cham- 
berlain, 89  id.  591,  592 ;  Gould  v.  Toion  of  Oneonta,  71  id. 
308 ;  People  ex  rd.  B.,  etc.  v.  BatcheUor,  53  id.  141 ;  N.T.d 
B.  S.  M.  <&  L.  Co.  V.  City  of  Brooklyn,  71  id.  584 ;  Lloyd  v. 
Mayor,  etc.,  5  id.  374,  375 ;  State  ex  rd.  Boss  v.  Anderson, 
8  Baxter,  249 ;  Whitney  v.  Town  of  Potter,  18  Blatchf.  165; 
Peterson  v.  Mayor,  etc.,  17  N.  Y.  453 ;  Boyt  v.  Thompson, 
19  id.  218 ;  Town  of  Solon  v.  W.  S.  Bh.,  35  Hun,  15 ;  Horn 
V.  Town  of  New  Lots,  83  N.  Y.  101,  107.)  The  statute  of 
limitations  cannot  avail  as  a  defense.  {Town  of  Solon  v. 
WiUiarashurgh  Sa/o.  Bk.,  35  Hun,  10 ;  People  ex  rd.  B.,  etc., 
V.  BatcheUor,  53  N.  Y.  141 ;  Corkings  v.  State,  99  id.  492, 
499 ;  Bartlett  v.  Judd,  21  id.  200,  205.) 

Vann,  J.  By  the  bonding  act  of  1869  the  defendant  was 
transformed  from  a  mere  political  division  of  the  state,  with 
limited  corporate  powers,  into  a  municipal  corporation  with 
power  to  borrow  money  on  an  extensive  scale  and  to  invest  it  in 
the  stock  or  bonds  of  such  railroad  company  as  a  majority  of 
its  taxpayers,  representing  a  majority  of  its  taxable  property, 
should  designate.  (Laws  of  1869,  chap.  907,  p.  2303;  Sbm 
V.  lownof  New  Lots,  83  N.  Y.  100,  107.)  Those  powers, 
however,  remained  dormant  and  wholly  ineffectual  for  any  pur- 
pose, unless  they  were  called  into  action  by  the  determination 
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of  the  county  judge,  based  upon  such  proceedings   as  the 
statute  requires.     The  first  question  to  be  decided,  therefore, 
is  whether  the  adjudication  of  the  county  judge  was  valid  and 
binding  upon  the  town,  so  as  to  bring  into  operation  these  new 
and  important  powers  conferred  by  the  statute  under  consider- 
ation.    The  parties  admit  that    the    county  judge   "duly 
adjudged,  determined  and  ordered,"  the  jurisdictional  facts 
being  first  recited,  that  the  allegations  of  the  petition  are  sub- 
stantiated, and  that  the  petitioners  represent  a  majority  of  the 
taxpayers  and  a  majority  of  the  taxable  property  of  the  town 
according  to  the  last  assessment-roll.     They  further  admit  that 
the  county  judge  duly  appointed  and  commissioned  the  com- 
missioners, who  accepted,  qualified  and  acted.     The  statute 
authorized  the  county  judge  to  so  "  adjudge  and  determine  " 
only  in  case  it  had  been  in  all  things  complied  with.     (Laws 
of  1869,  chap.  907,  §  2.)     How,  then,  could  he  "  duly  "  adjudge 
unless  every  step  required  had  been  taken  ?  "  Duly,"  in  legal 
parlance,  means  according  to  law.     {Gibson  y.  People^  5  Hun, 
542,  543 ;  People  ex  rel.  Hawea  v.  Walker^  23  Barb.  304 ; 
Fryatt  v.  Lindo^  3  Ed.  Qh,  239 ;  Burns  v.  People^  59  Barb. 
531,  543 ;    Webb  v.  Bidwell,  15  Minn.  479,  484.)    It  does  not 
relate  to  form  merely,  but  includes  form  and  substance  both. 
The  expression  "  duly  adjudged, "  as  used  in  the  statement  for 
the  submission  of  this  controversy,  therefore,  means  adjudged 
according  to  law,  that  is,  according  to  the  statute  governing  the 
subject,  and  implies  the  existence  of  every  fact  essential  to  per- 
fect regularity  of  procedure,  and  to  confer  jurisdiction  both  of 
the  subject-matter  and  of  the  parties  affected  by  the  judgment, 
including  the  defendant.     A  judicial  oflScer  has  jurisdiction, 
when  he  has  power  to  inquire  into  the  facts,  to  apply  the  law 
and  to  pronounce  the  judgment.     Any  step  in  the  cause  or 
proceeding  before  him  is  necessarily  the  exercise  of  jurisdic- 
tion, and  that  step  cannot  be  "  duly  "  taken  unless  jurisdiction 
exists-     The  final  step,  in  particular,  the  making  of  the  judg- 
ment, cannot  be  "duly"  taken  unless  all  of  the  preliminary 
steps  upon  which  it  is  based  have  likewise  been  duly  taken. 
We  also  think  that  the  rule  of  pleading  facts  prescribed  by 
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section  532  of  the  Code  of  Civil  Procedure  may  with  propriety 
be  applied  to  the  statement  of  facts  required  by  section  1279 ; 
and  that  whatever  is  a  sufficient  statement  of  the  facts,  accord- 
ing to  the  former,  to  impliedly  allege  jurisdiction,  is  a  sufficient 
statement  of  the  fact,  according  to  the  latter,  that  jurisdiction 
existed.  {Rockwell  v.  Merwin^  45  N.  Y.  166.)  There  is  no 
reason  for  greater  particularity  in  admitting  facts  for  the  sub- 
mission of  a  controversy  than  in  alleging  them  in  a  pleading. 

The  same  reasoning  applies  with  equal  force  to  the  admission 
that  the  commissioners  were  duly  appointed  and  commissioned. 
This  means  that  they  were  appointed  by  due  authority  or  by 
the  authority  of  law.  According  to  the  statute,  the  county 
judge  had  no  authority  to  appoint  them  until  he  had  adjudged' 
and  determined,  in  the  manner  and  upon  the  proofs  required, 
whether  a  majority  of  the  taxpayers  and  taxable  property 
were  in  favor  of  bonding.     (Laws  of  1869,  p.  2305,  §  3.) 

The  persons  appointed,  therefore,  became  commissioners  of 
the  town  de  jtire^  empowered  to  represent  and  to  act  for  the 
town.  (Id.)  They  were  authorized  to  execute  and  issue  "the 
bonds  of  such  municipal  corporation "  and  to  affix  "  the  seal 
of  such  corporation"  thereto  (§  4) ;  "  to  subscribe  (for  raiboad 
bonds  or  stock)  in  the  name  of  the  municipal  corporation 
which  they  represent ; "  "  to  represent  either  in  person  or  by 
proxy  such  municipal  corporation  at  all  meetings  of  the  rail- 
road bondholders  or  stockholders ; "  to  "  vote  for  directors  on 
the  stock  of  such  town  "  (§  5) ;  to  provide  a  sinking  fund  to 
pay  the  bonds  of  the  town,  and  under  certain  circumstances 
to  sell  the  railroad  stock  or  bonds  belonging  to  the  town.  (§  6.) 
The  acts  of  the  commissioners,  as  to  all  matters  within  the 
scope  of  the  authority  conferred  upon  them  by  the  statute, 
were  the  acts  of  the  town.  {Gould  v.  Town  of  Oneonia, 
71  N.  Y.  298.)  Hence,  irregularities  in  the  manner  in  which 
the  commissioners  may  have  performed  their  duties  cannot 
aSect  the  validity  of  the  bonds  issued  in  the  hands  of  an 
innocent  holder  for  value.  {Toum  of  Solon  v.  WiUiamsburgh 
Savings  Bank,  ante,  p.  122.) 

It  was  not  necessary  that  merely  executive  acts,  not  involv- 
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ing  the  exercise  of  discretion,  should  be  done  by  the  commis- 
sioners personally,  but  such  acts  might  be  done  by  another 
under  their  direction.  {Mayor  v.  Sands,  105  N.  Y.  21.0,  217.) 
"When  a  statute  commands  an  act  to  be  done,  it  authorizes 
all  that  is  necessary  for  its  performance."  (Sedgwick's  Const, 
and  Stat.  Laws,  245.)  Hence  the  commissioners  could  lawfully 
employ  Mr.  Andrews  as  a  broker  to  sell  the  bonds  and  invest 
the  proceeds  according  to  their  instructions. 

The  plaintiff,  therefore,  when  he  paid  his  money  for  the 
bonds  in  question,  paid  it  to  the  town,  and  the  town  received 
it  and  invested  it  in  railroad  bonds,  which  it  is  presumed  to 
still  hold,  and  which,  in  the  absence  of  proof  to  the  contrary, 
are  presumed  to  be  of  value.  The  defendant  received  all  that 
it  contracted  for,  but  what  did  the  plaintiff  receive  ?  The 
defendant  contends  that  he  received  nothing  of  any  value, 
because,  as  it  claims,  the  bonds  delivered  to  him  by  the  com- 
missioners or  by  their  direction  are  void,  inasmuch  as  they 
were  made  payable  in  twenty  yearp,  while  the  bonding  act  of 
1869  (§  4),  only  authorized  the  issue  of  bonds  "  payable  at  the 
expiration  of  thirty  years  from  their  date."  On  the  12th  of 
May,  1871,  an  act  was  passed  by  the  legislature  amending 
section  4  of  the  bonding  act  "  by  adding  at  the  end  thereof," 
the  following  provision :  "  The  said  commissioners  may  issue 
the  said  bonds  payable  at  any  time  they  may  elect  less  than 
thirty  years,  *  *  *  but  they  shall  not  so  issue  the  bonds 
that  more  than  ten  per  cent  of  the  principal  of  the  whole 
amount  of  bonds  issued  shall  become  due  or  payable  in  any 
one  year."  (Laws  of  1871,  chap.  925,  §  6,  p.  2119.)  The 
question  now  arises  whether  the  bonds  of  the  plaintiff  were 
actually  issued  before  or  after  May  12,  1871,  the  date  when 
said  amendment  took  effect.  They  bear  the  date  of  March  25, 
1871,  and  are  presumed  to  have  been  executed  at  that  time ; 
but  executing  is  not  issuing,  for  they  might  be  fully  executed 
but  never  issued.  It  is  clear  that  the  purchaser  of  a  bond 
from  the  obligor  named  therein  simply  lends  the  latter 
money.  {Coddingto7i  v.  Gilhert,  17  X.  Y.  489;  Aliem  v. 
SicKELs — Vol.  LXIX.     67 
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Goodspeed^  72  id.  108.)  The  essence  of  the  original  transac- 
tion between  the  parties,  therefore,  was  a  loan  of  money 
secured  by  the  bonds  of  tlie  borrower.  The  bonds  had  no 
legal  inception  and  could  not  become  valid  obligations,  aside 
from  any  other  question,  until  actually  delivered  for  a  valuable 
consideration.  Under  the  circumstances,  we  think  that  the 
delivery  of  the  bonds  to  the  plaintiff  determines  the  date 
when  his  bonds  were  issued.  In  this  vital  respect  the  case 
differs  from  Potter  v.  Tenon  of  Greenwich  (92  N.  Y.  662 ; 
26  Ilun,  326),  where  the  bonds  were  issued  prior  to  the 
passage  of  the  act  of  May  12,  1871.  The  plaintiff  in  that 
case  bought  his  bonds  in  April  of  that  year.  The  five  bonds 
in  question,  therefore,  were  issued  on  the  first  of  July,  1871, 
when  they  were  first  delivered  as  evidence  of  an  existing 
debt.  The  plaintiff  had  the  right  to  assume  that  they 
were  issued  under  the  statute  as  it  stood  at  the  date  of  the 
delivery,  for  he  was  dealing  with  actual  commissioners,  clothed 
with  all  the  authority  that  the  statute  conferred.  The  mere 
inspection  of  his  bonds  would  show  that  they  were  made  pav- 
able  as  the  statute  then  required.  It  does  not  appear  that  he  liad 
seen  any  of  the  bonds  except  those  which  he  purchased,  or  that 
he  knew  that  all  of  the  bonds  were  payable  at  the  same  time, 
or  even  that  any  other  bonds  had  been  issued  at  the  date  of  his 
purchase.  He  was  not  bound  to  examine  the  entire  series  to 
see  that  no  more  became  due  in  a  single  year  than  the  statute 
j^ermitted.  He  was  bound  to  examine  his  own  bonds  and  was, 
doubtless,  charged  with  knowledge  of  the  bonding  act  and  the 
bonding  roll,  as  the  one  was  a  public  statute  and  the  other  a 
public  record,  and  both  were  accessible  to  all.  How  could  he 
examine  the  remaining  bonds  ?  If  they  were  not  then  issued, 
but  still  in  the  hands  of  the  conunissioners,  an  examination 
would  l>e  useless,  for  a  purchaser  of  bonds  issued  according  to 
law  cannot  be  affected  by  the  subsequent  acts  of  the  cominii^ 
sioners  in  issuing  other  bonds  in  a  manner  not  in  accordance 
with  law.  If  they  were  issued,  how  could  he  find  them,  scjit- 
tered  in  the  hands  of  unknown  owners  ?  It  would  be  unreason- 
able to  charge  him  with  knowledge  of  the  contents  of  the  rest 
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of  the  bonds,  or  to  declare  his  bonds  void,  because  the  others, 
of  which  lie  knew  nothing  and  had  no  means  of  knowing, 
were,  in  fact,  made  payable  at  a  time  not  authorized  by  the 
statute.  A  purchaser,  under  the  circumstances  disclosed, 
might  assume  that  the  defendant,  through  its  lawfully  appointed 
commissioners,  would  not  do  an  act  utterly  void,  and  thereby 
conamit  a  fraud  upon  one  of  its  citizens  by  taking  his  money 
without  any  consideration. 

The  only  other  claim  of  the  appellant  that  we  deem  it 
important  to  notice  is,  that  the  act  of  1671  does  not  apply  to 
bonds  issued  in  pursuance  of  a  consent  of  taxpayers  given  and 
Adjudicated  upon  before  that  statute  was  passed,  and  that  if 
the  act  can  be  construed  as  applying  to  such  bonds,  it  is,  to 
that  extent,  unconstitutional  and  void.  In  Si/racuse  Sa/vinga 
Bank  V.  Town  of  Seneca  FalU  (86  N.  Y.  317),  it  was  held 
that  the  act  of  1871  applied  to  proceedings  regularly  taken 
prior  to  its  passage.  In  that  case  the  proceedings  were  tennin- 
ated  in  August,  1870,  when  the  county  judge  made  the  adjudi- 
cation and  record  and  appointed  the  commissioners,  who 
delayed  action  until  after  May  12, 1871,  when  they  subscribed 
for  stock  and  issued  the  bonds.  No  further  consent  of  the 
taxpayers  was  obtained.  In  Angel  v.  Toion  of  Hume  (17  Hun, 
374),  the  adjudication  was  made  April  22, 1871,  and  the  bonds 
were  issued  in  February  and  July,  1872.  In  both  of  these 
eases  it  was  held  that  the  judgment  of  the  county  judge,  based 
solely  upon  the  consent  of  the  taxpayers  to  bond  pursuant  to 
the  act  of  1869,  was  not  nullified  nor  avoided  by  the  amend- 
ment of  1871.  In  neither  of  those  cases  had  any  taxpayer 
-consented  to  such  an  issue  of  bonds  as  the  amended  act  gave 
the  commissioners  the  discretion  to  issue. 

In  Gould  V.  Town  of  Sterling  (23  X.  Y.  456),  the  consents 
were  obtained  prior  to  September  29,  1852  (pp.  443,  445), 
while  the  bonds  were  issued  in  August,  1853  (p.  457).  In  the 
meantime  an  act  had  been  passed  authorizing  the  interest  upon 
the  bonds  to  be  made  payable  on  the  first  days  of  January  and 
July  of  each  yeai,  instead  of  March  first  as  was  provided  by 
the  original  bonding  act. 
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The  only  authorities  cited  to  sustain  the  position  that  tlieact 
of  1871  is  unconstitutional  are  People  v.  BcUoheUor  (53  Jf.  Y. 
128),  and  Uorton  v.  Town  of  Thompson  (71  id.  513).  We 
do  not  consider  either  of  th^m  applicable  to  this  case.  The 
only  constitutional  questions  involved  in  these  cases  were,  in 
the  former,  whether  the  legislature  could  compel  a  town  to 
become  a  stockholder  in  a  railroad  corporation  by  exchanging 
its  bonds  for  stock  without  its  consent  in  any  way  given ;  and, 
in  the  latter,  whether  the  legislature  could  make  a  void  bond 
valid  after  it  had  been  actually  issued  to  a  person  who  could 
not  claim  as  a  bona  fide  holder. 

In  the  case  under  consideration  the  consents  had  been  duly 
given  and  an  adjudication  duly  made  to  that  eflEect  when  the 
amendatory  act  was  passed.  There  was  no  want  of  power, 
tlieref ore,  to  issue  bonds,  as  the  conditions  precedent  had  all 
been  complied  with.  The  amendment  did  not  extend  to  mat- 
ters of  jurisdiction,  "  but  to  that  which  the  legislature  might 
have  dispensed  with  the  necessity  of  by  the  prior  statute." 
The  bonding  act  would  not  have  conflicted  with  the  Constitu- 
tion if  it  had  contained  no  provision  as  to  when  the  bonds 
should  be  made  payable,  but  had  left  that  to  the  discretion  of 
the  commissioners.  That  provision,  therefore,  so  far  as  the 
Constitution  is  concerned,  was  immaterial  and  could  be  modi- 
fied, even  retrospectively,  at  the  discretion  of  the  law-making 
power. 

In  Williams  v.  Taion  of  Duaneshurg  (66  N.  Y.  137),  the 
coui:t  said :  "  In  this  case  the  legislature  could  originally  have 
authorized  the  bonds  of  the  town  *  *  *  to  be  issued 
under  the  precise  circumstances  existing  when  they  were  issued  \ 
and  if  the  acts  of  the  commissioners  have,  by  subsequent  legis- 
lation, been  ratified,  it  is  equivalent  to  an  original  authority 
to  do  what  has  been  done.  The  authorities  as  to  the  legisla- 
tive power  to  validate,  by  subsequent  legislation,  acts  done  in 
assumed  execution  of  a  statute  authority  whicl^  has  not  been 
strictly  followed,  are  numerous  and  decisive."  {People  v. 
Mitchell^  35  N.  Y.  551 ;  Town  of  Duaneshurg  v.  JenhiiUy 
57  id.  177 ;  PeopU  ex  rel  Kilmer  v.  McDonald^  69  id.  362^ 
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Ttft  V.  Citi/  of  Bufalo,  82  id.  204: ;  Rogers  v.  Stephens,  86 
id.  623.)  If  the  legislature  has  power,  after  bonds  have  been 
issued,  to  correct  irregularities  of  official  action  without  affect- 
ing the  consents  of  the  taxpayers  previously  given,  its  power 
to  authorize  a  change  in  the  form  of  the  bond  before  it  is 
actually  issued,  without  impairing  such  consents,  cannot  well 
be  denie 

Without  examining  any  of  the  other  grounds  upon  which 
we  are  urged  to  affirm  the  judgment  appealed  from,  we  think 
that  it  should  be  affirmed  for  tlie  reasons  already  stated. 

Pakker,  J.  By  the  act  of  May  12, 1871,  the  commissioners 
were  authorized  to  issue  bonds,  payable  in  twenty  years,  aggre- 
gating in  amount  $4,000.  So  much  of  the  issue  as  was  in 
excess  of  §4,000  was  without  authority  of  law  and  void.  But 
the  subsequent  unauthorized  action  of  the  commissioners  in 
issuing  bonds  of  the  town  could  not,  and  did  not,  invalidate 
or  aflfect  the  bonds  aggregating  $4,000,  for  which  act  author- 
izations had  been  duly  given. 

The  commissioners  sold  to  this  plaintiff  bonds  of  the  face 
value  of  $2,500,  $1,500  less  in  amount  than  the  authorized 
issue.  It  does  not  appear  that  after  the  passage  of  the  act 
mentioned,  and  prior  to  the  sale  made  to  the  plaintiff,  the 
commissioners  sold  any  other  bonds.  We  are  unable  to  say 
from  the  evidence  before  us  that  plaintiff's  bonds  were  not 
issued  to  him  before  the  limit  of  $4,000  was  exceeded. 

The  plaintiff  then  seeks  to  recover  upon  bonds  regular  upon 
their  face,  and  in  an  amount  less  than  tlie  issue  permitted  by 
statute.  The  defendant  attacks  their  validity  upon  the  ground, 
among  others,  that  the  commissioners  exceeded  their  authority 
by  issuing  more  bonds  payable  in  twenty  years  than  the  statute 
permitted.  The  burden,  therefore,  rested  upon  the  defendant 
to  establish  such  defense.  It  was  incumbent  upon  it  to  show 
that  plaintiff's  bonds  did  not  constitute  a  portion  of  the  author- 
ized issue  of  $4,000.  This  it  omitted  to  do,  and,  as  a  necessary 
consequence,  failed  to  establish  the  defense  interposed. 
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These  views  lead  me  to  concur  in  the  result  arrived  at  by 
Judge  Vann. 

Bradley,  J.,  concurs  in  the  result  on  the  ground  that  the 
bonds  in  question  were  issued  after  the  act  of  May  12,  1871 
(chap.  926),  took  effect,  and  that  it  may  be  presumed,  nothing 
appearing  to  the  contrary,  that  those  bonds,  at  the  time  of 
their  issue,  did  not  make  the  amount  issued,  after  such  act  took 
effect,  exceed  $4,000. 

Brown,  J.  (dissenting).  I  dissent  upon  the  grouna  that  the 
taxpayers  of  the  defendant  never  gave  their  consent  to  the 
issuing  of  bonds  payable  in  twenty  years.  Such  consent 
was  essential  to  the  validity  of  the  instruments.  The  proceed- 
ings before  the  county  judge,  which  terminated  in  the  appoint- 
ment of  commissioners,  were  taken  by  authority  of  the  act  of 
the  legislature  of  May  18,  1869,  and  authorized  the  issuing  of 
bonds  running  for  thirty  years.  The  bonds  in  suit  recite  that 
they  were  issued  by  authority  of  that  act.  They  bear  date 
and  were  executed  before  the  passage  of  the  act  of  May  12, 
1871.  They  are  void  upon  their  face.  {Potter  v.  Town  of 
Greenwich^  26  Hun,  326 ;  affirmed,  92  N.  T.  662.)  And  were 
not,  in  my  judgment,  made  valid  by  the  act  of  the  legislature 
last  cited.  The  shortening  of  the  period  of  payment  deprived 
the  taxpayers  of  the  town  of  substantial  benefits  under  the 
statute  intended  to  provide  for  the  payment  of  the  bonds,  and 
is  more  than  a  mere  irregularity. 

The  legislature  had  no  power  to  authorize  a  loan  by  the 
town  to  the  railroad  company  without  its  consent  {People  v. 
Batchellor.  53  K  Y.  128 ;  Horton  v.  Tovm  of  Thompson,  71 
id.  513) ;  and  the  act  of  May  12, 1871,  cannot  be  construed  as 
applicable  to  bonds  executed  pursuant  to  consents  given  before 
its  passage,  and  which  related  to  entirely  different  obligations. 

For  these  reasons,  I  think,  the  judgment  should  be  reversed. 

All  concur  for  affirmance,  except  Brown,  J.,  dissenting; 
Potter,  J.,  not  sitting ;  Bradley  and  Parker,  JJ.,  concur- 
ring in  result. 

Judgment  affirmed. 
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Philetus  p.  Argersinoer  et  aL*,  Respondents,  v.  Ramsey 
Maonaughton,  Appellant. 

Unless  the  character  or  quality  of  goods  consigned  to  a  commission 
merchant  to  sell  is  communicated  to  him  by  the  consignors,  it  is  his  duty 
to  ascertain  what  they  are  in  that  respect  and  put  them  upon  the  market 
only  as  such.  No  authority  to  undertake  that  the  goods  are  in  any 
respect  other  or  different  from  what  they  are  may  be  inferred  from  the 
simple  power  to  sell. 

In  an  action  to  recover  damages  for  an  alleged  breach  of  warranty,  it 
appeared  that  defendant,  a  commission  merchant,  as  such,  sold  to 
plaintiffs  a  quantity  of  antelope  skins,  with  a  warranty  as  to  quality, 
and  that  there  was  a  breach  of  such  warranty;  that  plaintiffs  knew 
defendant  was  acting  as  agent  in  making  the  sale,  but  defendant  did 
not  disclose  to  them,  nor  did  it  appear  that  they  knew  the  names  of 
the  principals.  It  did  not  appear  that  the  principals  gave  defend- 
ant any  description  of  the  quality  or  condition,  or  that  he  acted  other- 
wise than  on  his  own  knowledge  or  judgment  in  that  respect  in 
making  the  sale  and  warranty,  nor  was  it  found  that  he  had  authority 
from  his  consignors  to  warrant  the  goods.  Evidence  was  given  by 
defendant  that  it  was  the  custom  in  the  trade  for  commission  dealers  not 
to  warrant  goods  sold.  Held,  that  the  warranty  was  defendant's  under- 
taking and  he  was  liable  for  its  breach;  that  in  such  case  the  presump- 
tion is  that  the  responsibility  is  upon  the  person  with  whom  the  vendee 
deals,  and  he  is  not  required  to  look  elsewhere. 

Wright  v.  Oabot  (89  N.  Y.  570);  Nichols  v.  Martin  (35  Hun,  168)  dls- 
tinguished. 

Also,  held,  that  plaintiffs  were  not  required  to  return  the  goods  on  dis- 
covery of  the  breach,  but  had  the  right  to  retain  them  and  seek  their 
remedy  upon  the  warranty. 

(Argued  June  4,  1889;  decided  June  11,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  4,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  the  report  of  a  referee  against  the 
defendant. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

A.  BlumensUd  for  appellant.  An  agent  is  not  liable  for 
acts  done  as  such  on  behalf  of  the  principal  wlien  the  party  deal- 
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ing  with  him  knows  that  he  is  treating  with  him  as  an  agent 
and  not  as  principal,  provided  that  it  does  not  appear  that  the 
agent  exceeded  his  authority.  (Btcck  v.  Amidofij  4  Daly, 
126;  Sim/mans  v.  Morey  100  N.  Y.  143;  Kirkpatriek  v. 
Stainer,  22  Wend.  244 ;  Waite  v.  Borne,  7  St.  Bep.  113, 115, 
117 ;  Bliss  V.  Bliss,  7  Bos.  339, 345, 346 ;  Judson  v.  StihoeU, 
26  How.  Pr.  513,  523 ;  JVichols  v.  Martin,  35  Hmi,  168-171.) 
An  agent  authorized  to  sell  may  warrant  the  property  and 
bind  his  principal  in  such  respect  by  his  declaration.  {Ahem 
V.  Ooodspeed,  72  X.  Y.  108;  Kirkpatrick  v.  Stainer,  22 
Wend.  244.)  An  agent  acting  within  the  scope  of  his  authority, 
and  disclosing  his  agency,  will  not  be  personally  bound  unless 
upon  clear  and  explicit  evidence  of  such  an  intention.  {HaU  v. 
Lauderdale,  46  N.  Y.  70, 74 ;  Meeker  v.  Claghom,  44  id.  349.) 

James  A.  Dennison  for  respondents.  The  factor  who  sells 
goods  to  the  purchaser  without  disclosing  the  name  of  the 
principal  for  whom  he  sells,  is  liable  upon  the  contract  so  made 
as  principal.  {Jemison  v.  Citizen^  Savings  Bank,  44  Hnn, 
412 ;  Hogan  v.  Sharp,  24  Wend.  458 ;  Cdbh  v.  Knapp,  71 
K  Y.  348 ;  Deam  v.  Van  Nostrand,  33  A.  L.  J.  150 ;  3R.  S. 
[7th  ed.]  2258,  §  3.)  It  was  not  necessary  that  the  plaintiffs 
should  return,  or  offer  to  return,  the  goods  upon  discovering  that 
they  did  not  accord  with  the  representations  as  to  their  condition 
and  quality  made  by  the  defendant,  in  order  to  recover  in  this 
action.  {MuUer  v.  E}io,  14  N.  Y.  597 ;  Beeman  v.  Banta, 
10  N.  Y.  S.  E.  325 ;  Kent  v.  Friedman,  17  Week.  Dig.  484; 
D(nc7i€e  V.  Dow,  57  N.  Y.  16 ;  Parks  v.  M,  A.  dk  T,  Co,,  54 
id.  586 ;  Brigg  v.  Hilton,  99  id.  517.)  Custom  or  usage 
cannot  prevail  where  it  would  contravene  any  established  rule 
of  law  or  conflict  with  the  contract  made  by  the  parties  them- 
selves. {Simmons  v.  Law,  3  Keyes,  217 ;  Thompson  v.  Biggs, 
5  Wall,  663-680  ;  Bykers  v.  Aile7i,  7  Hill,  497.) 

Bradley,  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  breach  of  warranty  in  the 
sale  by  the  defendant  to  the  plaintiffs  of  a  quantity  of  antelope 
skins,  and  the  plaintiff  recovered.     The  defendant  was  a  com- 
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mission  merchant  in  the  city  of  New  York.  The  sale  in  ques- 
tion was  in  the  Une  of  his  business,  and  made  by  him  as  such 
mercliant.  The  referee  found  that  the  warranty  was  made  by 
the  defendant  that  they  were  a  sound,  choice  lot  of  Indian, 
handled  skins,  free  from  damage  by  worm-cut ;  and  that  there 
was  a  breach  of  such  warranty.  The  evidence  on  the  part  of 
the  plaintifEs  tends  to  prove  those  facts,  and  for  the  purpose 
of  this  review  they  must  be  deemed  established.  The  main 
contention  on  the  merits  on  the  part  of  the  defendant  is, 
that  he  was  not  liable  because  the  sale  was  made  by  him  as 
agent  of  his  consignors  of  the  property  sold.  Upon  that  sub- 
ject the  referee  found  that  the  defendant  did  not  sell  the  skins 
upon  his  own  account,  but  as  commission  merchant,  and  that 
the  plaintiflEs  knew  that  he  was  acting  as  an  agent  only,  and 
that  his  commission  was  five  per  cent.  The  referee,  however, 
determined  tliat  the  warranty  was  the  undertaking  of  the 
defendant,  and  that  he  was  charged  with  liability  by  its  breach. 
The  general  rule  is  that  an  agent  employed  to  do  an  act  is 
deemed  authorized  to  do  it  in  the  manner  in  which  the  busi- 
ness intrusted  to  him  is  usually  done,  and  such  is  the  presumed 
limitation  upon  his  power  to  act  for  his  principal.  {Easton  v. 
Clarh,  35  N.  Y.  225 ;  Smith  v  Tracy,  36  id.  79  ;  Upton  v. 
Suffolk  Go.  Mills,  11  Cush.  586.)  While  the  defendant  dealt 
in  the  property  of  others,  for  whom  he  made  sales,  his  business 
of  commission  merchant  was  his  own.  He  undertook  to  sell 
the  goods  sent  to  him  for  this  purpose,  and  to  account  to  his 
consignors  for  the  proceeds,  less  his  commission.  As  between 
him  and  them,  without  any  special  instnictions  or  authority,  it 
would  seem  to  be  inferred  that  lie  should  sell  the  goods  as  they 
were.  And  it  is  difficult  to  find  in  such  case  any  implication  of 
power,  derived  from  them,  to  undertake  that  the  goods  were  in ' 
any  respect  other  or  different  than  they,  in  fact,  were.  Unless 
the  character  or  quality  of  the  goods  consigned  to  him  is  com- 
municated by  the  consignors,  it  is  the  business  of  the  commission 
merchant  to  ascertain  what  they  are  in  that  respect,  and  put 
them  upon  the  market  only  as  sucli ;  and  when  he  goes  beyond 
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that  he  is  not,  as  between  him  and  his  principal,  within  the 
authority  presumptively  conferred  by  the  latter  upon  him.  It 
does  not  appear  that  those  parties,  from  whom  the  defendant 
received  the  property  in  question  for  sale,  gave  him  any  descrip- 
tion of  the  quality  or  condition  of  it,  or  that  he  acted  other- 
wise than  upon  his  own  knowledge  or  judgment  in  that  respect 
in  making  the  sale  and  warranty ;  nor  is  it  found  that  he  had 
authority  from  his  consignors  to  warrant  it.  But  there  was  some 
evidence  given,  on  the  part  of  the  defendant,  to  the  effect  that 
it  was  the  custom  in  the  trade  of  commission  dealers  not  to 
warrant  goods  sold.  While  the  purpose  of  such  evidence  was 
to  bear  upon  the  fact  whether  any  warranty  was  made,  and  in 
support  of  his  proof  that  none  was  made  in  this  instance,  it 
also  went  further  and  may  have  been  treated  as  bearing  upon 
the  question  of  the  presumption  of  authority  from  his  principal. 
If  the  custom  of  such  dealers  was  to  sell  goods  as  they  were 
and  solely  upon  the  inspection  and  risk  of  the  purchasers,  it  is 
certainly  difficult  to  see  how  any  authority  from  the  defend- 
ant's principals  to  warrant,  could  presumptively  arise  to  relieve 
him  from  personal  liability  for  such  undertaking  made  bvhim 
to  the  plaintiffs. 

The  conclusion  was,  therefore,  permitted  that  the  defendant's 
relation  to  the  warranty  and  its  consequence  was  not  qualified 
by  his  agency,  pursuant  to  whic^  he  made  the  sale  to  the 
plaintiffs. 

The  defendant  did  not  inform  the  plaintiffs,  nor  were 
they  in  any  manner  advised,  of  the  name  or  names  of  the 
party  or  parties  who  sent  the  skins  to  the  defendant  to  be 
sold  by  him.  The  question  is  presented  whether  the  fact  that 
the  defendant  failed  to  give  the  plaintiffs  such  information^ 
was  sufficient  to  deny  to  him  the  right  to  make  his  agency 
effectual  as  a  defense.  It  does  not  appear  that  the  plaintiffs 
had  any  knowledge  of  the  names  of  the  consignors  of  the 
property,  or  that  the  defendant  supposed  they  had  such 
knowledge.  In  such  case  there  is  some  reason  to  conclude 
that  the  defendant  intended  to  make  the  warranty  his  own  as 
between  him  and  the  purchasers.     And  the  proposition  that 
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an  agent  contracting  in  his  own  name,  and  failing  to  disclose 
the  name  of  his  principal  at  the  time  of  making  a  contract 
for  the  sale  or  purchase  of  goods,  is  personally  liable  for  what- 
ever obligation  may  arise  out  of  the  contract,  has  the  support 
of  authority.  {Mills  v.  Hunt^  17  Wend.  333 ;  Morrison  v. 
Curricj  4  Duer,  79 ;  Cobh  v.  Knapp^  71  N.  Y.  348 ;  Ludwig 
V.  Gillespie^  105  id.  653 ;  Jemison  v.  Citizens^  Sav.  Bh.^ 
44  Hun,  412.)  That  doctrine  is  applicable  to  the  present 
case.  The  defendant  made  the  contract  of  sale  in  his  own 
name,  as  commission  merchant,  without  disclosing  the  name  of 
any  principal ;  and  his  warranty  given  to  produce  it  may, 
within  that  rule,  as  between  the  parties,  be  deemed  his  under- 
taking. In  such  case  it  may  be  supposed  that  a  purchaser 
relies  upon  the  responsibiUty  of  the  person  with  whom  he 
deals  for  the  performance  of  the  contract,  and  that  he  is  not 
required  to  look  elsewhere  to  obtain  it.  When  there  is,  in 
fact,  a  principal  the  agent  may  ordinarily  relieve  himself  from 
personal  liability,  upon  a  contract  made  in  his  behalf,  by  dis- 
closing his  name  at  the  time  of  making  it.  Upon  such 
disclosure,  however,  the  party  proceeding  to  deal  with  the 
agent  may  or  may  not,  as  he  pleases,  enter  into  contract  upon 
the  responsibility  of  the  named  principal,  but  to  permit  an 
agent  to  turn  over  to  his  customer  an  undisclosed  and,  to  the 
latter,  unknown  pijincipal,  might  have  the  effect  to  deny  to 
the  customer  the  benefit  of  any  available  or  responsible  means 
of  remedy  or  relief  founded  upon  the  contract.  The  rule  is 
no  less  salutary  than  reasonable  that  an  agent  may  be  treated 
as  the  party  to  the  contract  made  by  him  in  his  own  name, 
unless  he  advises  the  other  party  to  it  of  the  name  of  the 
principal  whom  he  assumes  to  represent  in  making  it  where 
that  is  unknown  to  such  party. 

This  proposition  is  not  inconsistent  with  the  general  rule 
that  an  agent,  acting  within  the  scope  of  his  authority  with  a 
party  advised  of  his  agency,  will  not  be  personally  charged 
unless  it  appears  that  such  was  his  intention.  (HaU  v.  Lauder- 
dal€j  46  N.  Y.  70.)  The  disclosure  of  his  agency  is  not  com- 
pletely made  unless  it  embraces  the  name  of  the  principal ;  and 
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without  that  the  party  dealing  with  him  may  imderstand  that 
he  intended  to  give  his  personal  liability  and  responsibility  in 
support  of  the  contract  and  for  its  performance.  The  cases 
cited  by  the  defendant's  counsel,  having  relation  to  the  right 
of  set-off  in  behalf  of  a  person  who  has  dealt  with  an  agent, 
whose  agency  was  unknown  to  such  person,  have  no  necessary 
application  to  the  question  now  here.  In  those  cases  the 
question  arose  between  the  principal  and  the  party  dealing 
with  the  agent,  without  any  knowledge  of  his  agency,  and  upon 
the  faith  that  he  was  dealing  on  his  own  account  in  selling 
property  in  his  possession  and  of  which  he,  apparently,  was  the 
owner.  And  in  such  cases  the  right  of  the  party,  pmxjhasing 
property  of  the  agent,  to  set  off  a  claim  against  the  latter,  in  an 
action  brought  by  the  principal,  is  dependent  upon  not  only 
want  of  actual  knowledge  of  the  agency,  but  of  circumstances 
which  would  direct  a  pirudent  man  to  inquiry  and  information 
of  the  fact,  or  furnish  him  reason  to  believe  that  he  was  deal- 
ing with  an  agent.  (  Wriffht  v.  Caboty  89  N.  Y.  570 ;  Nichols 
V.  Martin,  35  Hun,  168,  and  cases  there  cited.)  Tills  rests 
upon  the  principle  that  where  one  of  two  innocent  parties 
must  suffer  loss,  it  should  fall  on  him  who  has  furnished  the 
means  and  opportunity  to  another  to  do  that  which  is  done  by 
the  latter  to  cause  it.  The  contract  of  sale  was  an  executed 
one,  and  while  the  return  of  the  property  to  the  defendant 
may  have  been  a  suitable  manner  of  amicably  adjusting  the 
matter,  the  plaintiffs  were  not  legally  required  to  do  so.  After 
the  skins  were  purchased  by  and  delivered  to  them,  the  plaint- 
iffs had  the  right  to  retain  them,  and  seek  their  remedy  founded 
upon  breach  of  the  warranty.  Nor  is  it  seen  how  that  right 
is  quaUfied,  as  applied  to  this  case,  by  the  fact  that  the  defend- 
ant was  dealing  with  the  property  of  others  to  whom  he  was 
required  to  account  for  the  proceeds  of  sales  made  by  him. 
He  was,  soon  after  the  sale,  advised  of  the  claim  of  the  plaint- 
iffs for  damages  on  account  of  the  impaired  condition  of  the 
skins ;  and  if  the  defendant,  as  between  him  and  his  consignors^ 
acted  within  the  authority  derived  from  them  in  making  the 
warranty,  he  had  the  opportunity  of  seeking  indemnity  in 
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some  manner  before  he  paid  over  such  proceeds  to  his  princi- 
pals. It  is  deemed  imiiecessary  to  advert  more  fully  to  the 
evidence  in  support  of  the  facts  found  by  the  referee,  as  it 
does  not  appear  that  the  case  contains  all  the  evidence. 
{Porter  V.  Smith,  107  N.  Y.  531.) 

We  have  examined  all  the  exceptions  taken  by  the  defend- 
ant on  the  trial,  and  to  the  conclusions  of  fact  and  law  of  the 
referee,  and  find  no  error  in  any  of  the  ruhngs  to  which  they 
were  taken. 

The  judgment  should  be  affirmed. 

All  concur,  except  Parker,  J.,  not  sitting. 

Judgment  affirmed. 


William  F.  O'Roitrke,  Appellant,  ^^  John  I,  IIadcock, 
Respondent. 

When  a  mortgagee,  holding  a  mortgage  upon  several  chattels,  continues  to 
sell  after  he  has  realized  sufficient  to  pay  the  debt  and  costs,  he  becomes 
a  trespasser. 

Where  several  distinct  chattels  are  sold  upon  condition  that  the  title  shall 

'     not  pass  to  the  vendee  until  the  agreed  price  is  paid,  and  the  vendor,  in 

affirmance  of  the  contract,  seizes  the  chattels  for  the  avowed  purpose  of 

selling  them  and  collecting  the  amount  due,  he  has  no  right  to  seize  and 

sell  or  retain  more  thjm  is  sufficient  to  satisfy  his  demand  and  expenses. 

Where  an  executory  contract  for  the  sale  of  chattels  provides  that  the  pur- 
chase-price shall  be  paid  in  installments,  and  that  title  shall  not  pass  until 
the  price  is  fully  paid,  and  the  vendor  permits  the  vendee  to  retain  posses- 
sion and  make  other  payments,  after  the  whole  contract-price  Is  due, 
he  may  not  seize  the  property  and  terminate  the  contract  for  non-payment 
until  he  has  demanded  payment. 

Plaiutift  contracted  to  sell  to  defendant  a  canal  boat  and  furniture,  and  four 
mules  with  their  harnesses,  on  credit,  the  purchase-price  to  be  paid  in 
installments.  The  contract  provided  that  defendant  was  to  have  imme- 
diate possession,  but  that  title  to  the  boat  should  not  p;iss  until  the 
purchase-price  was  paid.  To  secure  the  payment  defendant  executed 
to  plaintiff  a  mortgage  upon  another  can»il  boat.  Subswiuently,  and  after 
the  whole  purchase-price  became  due,  plaintiff  took  possession  of  the 
mules  and  advertised  them  for  sale,  together  with  the  boat  sold  with  its 
furniture;  and  on  the  same  day,  by  separate  notice,  advertised  the  other 
boat  for  sale  under  and  by  virtue  of  the  chattel  mortgage,  and  then 
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brought  this  action  to  recover  possession  of  the  two  boats,  their  furni- 
ture, etc.  These  were  seized  by  the  sheriff  and  delivered  by  him  to 
plaintiff,  who  sold  them  pursuant  to  said  advertisements.  The  four 
mules  and  their  harnesses  were  worth  more  than  the  balance  of  the 
purchase-price  unpaid  to  plaintiff.  Held,  that  the  action  of  plaintiff  was 
an  election  to  affirm  the  contract  and  collect  the  amount  dife  upon  it 
and  that  judgment  was  properly  rendered  against  the  plaintiff  for  the 
value  of  the  mules,  less  the  amount  unpaid;  also,  for  the  value  of  the 
use,  and  damages  for  the  detention  of  the  two  boats;  also  for  their  value 
in  case  a  return  could  not  be  had. 
It  appeared  that  defendant  had  commenced  an  action  against  plaintiff  for 
an  accounting,  claiming  that  the  purchase-price  had  been  paid  and  asking 
that  the  notes  given  for  the  purchase-price,  the  chattel  mortgage  and 
contract  be  surrendered,  and  that  defendant  be  restrained  from  selling 
the  property  described  in  the  contract  and  mortgage.  On  trial  of  said 
action  the  referee  found  that  the  plaintiff  was  still  indebted  to  the  defend- 
ant in  the  sum  of  |126.38  and  directed  a  dismissal  of  the  complaint. 
Judgment  was  entered  pursuant  to  the  report.  Held,  that  the  judgment- 
roll  was  conclusive  evidence  in  this  action  as  to  the  amount  unpaid. 

(Argued  May  1,  1889;  decided  June  18,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
April  20,  1886,  which  affirmed  a  judgment  in  favor  of  the 
defendant,  entered  upon  the  report  of  a  referee. 

On  the  31st  day  of  May,  1873,  the  plaintiff  was  the  owner 
of  the  canal  boat  "Jay  Pettibone,"  its  tackle  and  furniture  and 
four  mules  and  their  harnesses,  then  used  in  towing  the  boat. 
On  that  day  a  written  contract  was  entered  into  between  the 
parties,  by  which  plaintiff  agreed  to  sell  to  defendant  this 
property  for  $6,000,  which  the  defendant  agreed  to  pay  in 
twelve  equal  installments,  with  interest,  the  last  payment 
falling  due  November  1,  1875.  To  secure  the  payment  of 
these  sums  defendant  gave  twelve  promissory  notes.  It  was 
stipulated  in  the  written  contract  that  defendant  should  have 
immediate  possession  of  the  property,  but  tliat  title  to  the 
boat  slioulAnot  pass  from  the  plaintiff  to  the  defendant  until 
the  purchase-price  was  paid,  but  the  contract  contains  no 
provision  in  respect  to  the  mules  and  their  harnesses.  At  the 
date   named   defendant  was   the   owner   of   the   canal  boat 
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"  Dr.  M.  S.  Kittinger,"  its  tackle  and  furniture.  To  secure  the 
payment  of  said  $6,000  the  defendant  mortgaged  the  property 
last  mentioned  to  the  plaintiff. 

On  the  27th  of  June,  187G,  there  was  an  unsettled  account 
between  these  parties,  embracing  many  items,  extending 
through  several  years  and  aggregating  more  than  $30,000, 
inclusive  of  the  outstanding  notes  given  by  the  defendant  to 
the  plaintiff  for  the  purchase-price  of  said  boat.  At  this 
time  a  dispute  as  to  the  state  of  these  accounts  arose  between 
the  parties,  each  claiming  to  be  the  creditor  of  the  other. 
On  the  day  last  named  the  plaintiff  advertised  that  by  virtue 
of  the  contract  and  chattel  mortgage  he  would  sell  the  boats 
by  pubUc  auction  on  the  7th  of  July,  1876,  and  at  the  same  time 
seized  the  "  Pettibone"  and  held  possession  of  it  for  one  day. 

July  7, 1876,  Hadcock,  the  defendant  herein,  began  an  action 
against  O'Rourke,  the  plaintiff  herein,  setting  up  the  existence 
of  the  aforesaid  executory  contract,  the  promissory  notes  and 
chattel  mortgage,  the  open  account,  and  alleged  that  he  had 
fully  paid  for  the  boat,  and  prayed  for  an  accounting  and  for 
a  judgment  that  O'Rourke  surrender  up  the  notes,  chattel 
mortgage  and  contract,  execute  to  him  a  bill  of  sale  of  the 
*^Jay  Pettibone,"  and  that  he  be  restrained  from  selling  the 
property  described  in  the  contract  and  mortgage.  An  issue 
was  joined  in  this  action,  which  was  referred  to  a  referee,  who 
found  that  the  plaintiff,  Hadcock,  was  still  indebted  to 
O'Rourke,  the  defendant,  in  the  sum  of  $126.38,  and  directed 
a  judgment  dismissing  the  complaint,  with  costs.  December 
30, 1881,  a  judgment  was  entered  pursuant  to  the  report. 

July  21,  1876,  the  plaintiff  claimed  that  the  notes,  or  some 
part  of  them,  were  unpaid,  and  took  from  the  defendant  and 
converted  to  his  own  use,  without  defendant's  consent,  said 
four  mules  and  harnesses.  On  the  next  day,  July  22,  1876, 
the  plaintiff  advertised  that  he  would  sell  on  July  twenty- 
eighth,  at  ten  o'clock  a.  m.,  the  "  Pettibone,"  her  tackle,  apparel, 
furniture  and  the  four  mules  and  their  harnesses  at  public  auc- 
tion by  virtue  of  tlie  executory  contract  of  sale.  And  on  the 
fiame  day,  by  a  separate  notice,  advertised  that  he  would  sell 
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the  boat "  Dr.  M.  S.  Kittinger,"  her  tackle,  apparel  and  furniture 
at  public  auction  at  the  same  time  by  virtue  of  the  chattel 
mortgage. 

July  22, 1876,  this  action  for  the  recovery  of  the  possession 
of  the  two  boats,  their  tackle,  apparel  and  furniture  was  begun, 
and  on  the  twenty-fourth  of  July  the  sheriff  seized  the  prop- 
erty ;  and  the  defendant  not  excepting  to  the  plaintiff's  sure- 
ties, nor  requiring  the  return  of  the  chattels  pursuant  to  the 
Code  of  Procedure,  the  sheriff  delivered  the  chattels  to  the 
plaintiff.  July  28, 1876,  the  plaintiff  sold  the  "  Kittinger  "  pur- 
suant to  his  notice  of  sale  under  the  chattel  mortgage  for  $800, 
and  the  "  Pettibone  "  pursuant  to  his  notice  of  sale  under  the 
executory  contract  for  $1,500* 

This  action  was  referred  to  the  same  referee  who  determ- 
ined the  first  action,  and  he  found  that,  on  the  21st  of  July, 
1876,  the  plaintiff  was  indebted  .to  the  defendant,  on  account 

of  the  executorv  contract  and  twelve  notes,  in  the  sum  of 

I 
$126.38.     He  also  found  that  the  four  mules  and  their  har-  , 

nesses  were,  on  July  21,  1876, 

Of  the  value  of $770  00 

Deducting  from  this  amount  (the  remainder  due  i 

upon  the  note,  from  the  value  of  the  mules) 126  38  j 

Left  due  from  O'Rourke  to  Hadcock $643  62  ! 

It  was  found  that  the  value  of  tne 

"  Pettibone  "  at  the  time  of  the  trial 

was $750  00 

That  the  value  of  her  use  and  the 

damages  for  her  detention  was. ...     4, 150  00 

$4,900  00 

That  the  value  of  the  "  Kittinger  "  at 

the  time  of  the  trial  was $650  00  ' 

And  the  value  of  her  use  and  the  i 

damages  for  her  detention  was. ...     3,  350  00  ' 

4,000  00  I 


I 


Total $8,900  00 
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Judgtnent  'was  directed  for  $8,500^  the  value  of  the  use 
^and  ihe  damages  for  detention  of  the  two  boats,  and  for  the 
return  of  the  two  boats,  but  in  case  a  return  could  not  be  had, 
for  $1,400,  their  value,  which  was  entered  in  accordance  with 
this  report,  with  costs. 

Further  facts  appear  in  the  opiniouv 

tTl  Jf.  Humphrey  for  appellant.    Eeplevin  may  be  mam- 
tained  against  the  purchaser  to  obtain  the  possession  of  goods 
sold  to  him  on  conditions  which  he  has  failed  to  fulfilL 
(jr.  S.  Co.  V.  Emanuel,  12  N.  Y.  S.  R  134;  I2U8seU  v. 
MinoTy  22  Wend.  659 ;  Palmar  v.  Bandy  13  J.  R.  434.)    On 
default  in  payment  plaintifPs  title  to  the  property  became 
absolute  and  he  could  maintain  an  action  for  its  possession  as 
his  absolute    property.    All   legal  right  of    the  defendant 
(mortgagor)  was  gone ;  his  only  interest  w&s  an  equitable  right 
of  redemption.    {Balsee  v.  Walter,^34:  How*  Pr.  388 ;  Burdic 
V.  Mc  Vanner,  2  Denio,  170 ;  FiUldr  v.  Acker,  1  Hill,  475 ; 
Bane  v.  Maliony,  16  Barb.  49  ;  Charter  v.  Stevens,  3  Denio, 
33;    Chamberlain  v.   Martin,  43  Barb*   607;  2  Wait  on 
Actions  and  Defenses,  179 ;  Patchin  v.  Pierce,  12  Wend.  61 ; 
Connors  v.  Carpenter,  28  Vt.  237  f  Flanders  v.  Barstow,  18 
Me.  357 ;  Brown  v.  Bennett,  8  J.  R.  49  j  I^mgdon  v.  Bttel, 
9  Wend.  80 ;  Hoisted  v.  Svoartz,  46  N.  Y.  289  j  46  How.  Pr. 
291 ;  CampheU  v.  Burch,  60  N.  Y.  214 ;  Ball  v.  Bitsan,  55 
How.  Pr.  29 ;  Stoddard  v.  Bennison,  2  Sweeny,  54.)    In  this 
action  the  right  to  the  possession  of  the  property  at  its  com- 
mencement is  alone  involved.     The  judgment  in  this  class  of 
actions  determines  that  alone.     It  does  not  prevent  another 
and  different  actions  to  settle  other  rights  the  parties  may  have 
in  it  then  or  subsequently.     {Bet/oe  v.  Jameson,  33  Mich.  94 ; 
JUotdton  V.  Smith,  32  Me.  406 ;  Bitsh  v.  Zyon,  9  Cow.  52 ; 
Bedman  v.  ffenchinks,  1  Sandf.  32 ;  Ba^en  v.  Arnold,  12 
Wend.  30 ;  Charter  v.  Stevens,  3  Denio,  33 ;  Bragdman  v. 
Bane,  69  N.  Y.  70 ;  3  Denio,  33.)    The  receiving  in  evidence 
of  the  judgment-roll  in  the  action  of  Hadcock  v.  O^Rourke, 
SicKBLs— Vol.  LXIX.    69 
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and  also  the  report  of  the  referee  therein,  was  error.  (Code, 
§  1209 ;  Coit  v.  Bea/rd,  33  Barb.  351 ;  Dexter  v.  Clarlc,  35 
id,  271;  People  v.  Vilas^  36  K  Y.  463;  People  ex  rd,^. 
Johnsonj  SS  id.  63;  Boehoick  v.  Abbott,  40  Barb.  335; 
Wheeler  v.  Buckman,  51  N.  Y.  391;  35  How.  Pr.  350; 
Avdebon  v.  Excelsior  Ine.  Co,,  27  N.  Y.  216.)  A  nonsuit  is 
equivalent  to  a  dismissal  under  the  Code,  and  no  bar,  unless 
it  aflSrmatively  appears  that  it  was  granted  upon  a  determina- 
tion of  the  merits.  {Carnbdl  v.  Consoles,  40  Barb.  509;  25 
N.  Y.  613 ;  Sweet  v.  Tutt'e,  14  id.  465 ;  CanKope  v.  Parh,  11 
N.  Y.  S.  R.  300.) 

George  J.  Sicard  for  respondent.  An  instrument  of  the 
character  of  this  agreement  will  not  be  supported  as  a  condi- 
tional sale  where  the  intention  of  the  parties  is  manifest. 
{Smith  y.  Lynes,  5  N.  Y.  41;  Wait  v.  Green,  36  id.  556; 
BaUard  v.  BurgeU,  40  id.  314;  Bean  v.  Edge,  84  id.  510; 
Bows  V.  Kidder,  Id.  1 21 ;  Parkes  v.  Baxter,  86  Id.  587 ;  24  Alb. 
L.  Jour.  226,  264 ;  Marvin  Safe  Co.  v..  Norton,  57  Am.  Rep. 
576.)  The  whole  question  of  whether  or  not  this  instrument 
shall  be  treated  as  a  chattel  mortgage  is  a  question  of  intention 
of  the  parties.  (Jones  on  Mort.  §§  258,  263,  265,  279,  325 ; 
Smith  V.  Crosby,  47  Wis.  160;  Lane  v.  Shears,  1  Wend. 
433 ;  Benj.  on  Sales,  §§  562,  564 ;  Lord  v.  Belknap,  1  Cush. 
284 ;  Bobinson  v.  Cropsey,  2  Edw.  Ch.  138.)  There  had  been 
no  proper  forfeiture  of  the  contract,  because  the  defendant 
Hadcock  had  been  allowed  to  retain  possession  of  the  boat  and 
other  property  after  the  last  note  became  due  in  the  fall  of 
1875,  and  O'Rourke  had  received  payments  upon  the  indebted- 
ness after  the  said  date.  In  order  to  seek  a  forfeiture  O'Rourke 
should  have  claimed  it  when  the  last  note  became  due  and  was 
not  paid.  {Hutchings  v.  Munger,  41 N.  Y.  158 ;  Cushman  v. 
Jewell,  7  Hun,  529  ;  West  v.  Crary,  47  N.  Y.  423 ;  Lees  v.  Bichr 
ardson,  2  Hilton,  164 ;  Bissdl  v.  Bissell,  4N.  Y.  Week.  Dig. 
338 ;  Lawrence  v.  Dale,  3  Johns.  Ch.  23 ;  Van  Loan  v.  Willis, 
13  Daly,  281 ;  Preston  v.  Whitney,  23  Mich.  267.)  The  obli- 
gations of  the  seller  and  buyer  are  concuijent  conditions,  and 
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the  former  is  bound  to  exact  the  performance  of  the  condition 
either  at  the  time  when  he  first  has  the  right  to  claim  such 
performance,  or  within  a  very  short  time  afterwards,  or  he 
will  be  deemed  to  have  waived  it.    {Hennequin  v.  Sanda^ 
25  Wend.  641 ;  MiUs  r.  EaUeck,  2  Edw.  Ch.  652 ;  Lupin  v. 
Marie^  6  Wend.  77 ;  Fv/miss  v.  HonCj  8  id.  247 ;  Lees  v. 
Richardson^  2  Hilton,  164 ;  Wright  v.  Pierce^  4  Hun,  352 ; 
Oslxym  V.  Gamitz,  60  K  Y,  542.)    The  acts  of  O'Rourke  in 
the  proceedings  taken  by  him  in  July,  1876,  to  enforce  the 
conditions  of  sale  were  entirely  inconsistent  with  any  intent 
on  his  part  to  enforce  such  conditions  and  avoid  the  sale. 
Such  acts  amounted  to  a  waiver  of  the  conditions,  and  his  intent 
may  legally  be  inferred  from  the  acts  of  the  parties.    {Titus 
V.  GleM  Falls  Ins.  Co.,  81  N.  Y.  419 ;  Benj.  on  Sales,  §  562 ; 
Ijane  v.  Shears,  1  Wend.  433 ;   Smith  v.  Croshy,  47  Wis. 
160 ;  Jones  on  Mort.  §  258 ;  Van  Loan  v.  WiUis,  13  Daly,  281.) 
When  plaintiff,  after  the  sale,  arranged  for  the  transfer  of  the 
property,  he  exercised  a  right  which  the  contract  did  not  con- 
,  f er  upon  him  in  case  of  forfeiture  thereof ;  but  which  was 
given  to  him  if  the  agreement  in  evidence  was  designed 
and  intended  simply  as  a  mortgage  security  for  the  payment 
of  the  notes.    Those  acts  were,  therefore,  a  recognition  of  the 
validity  of  the  agreement  as  a  mortgage  only.     {Titus  v. 
G/etis  Falls  Ins.  Co.,  81  N.  Y.  418.)    Acts  of  a  party  which 
influence  and  are  calculated  to  lead  another  into  a  line  of  con- 
duct which  the  latter  adopts,  and  which  must  be  prejudicial  to  his 
interests,  constitute  an  equitable  estoppel    {Brown  v.  Bowen, 
30  N.  Y.  519 ;  Plumb  v.  Catt.  Co.  Ins.  Co.,  18  id.  392 ;  Bigelow 
on  EstoppeL)    The  design  to  mislead  is  not  essential ;  if  the  act 
is  calculated  to  mislead,  and  the  party  interested  acts  thereon 
and  is  prejudiced,  it  is  enough  to  make  out  equitable  estoppel. 
{^Brookman  v.  Metcalf,  34  How.  Pr.  429 ;  M.  and  T  Bank  v. 
Hazard,  30  N.  Y.  226.)     A  judgment  between  the  same  par- 
ties is  conclusive,  not  only  as  to  the  grounds  covered  by  it 
and  as  to  all  questions  necessarily  involved  therein,  and  all 
facts  necessary  to  support  it,  but  also  as  to  every  other  matter 
or  thing  within  the  purview  of  the  original  action,  either  as 
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matter  of  claim  or  defense,  and  which  might  have  been  liti- 
gated and  decided  as  essentially  connected  with  the  snbject- 
matter  of  such  action.  (Abbott's  Trial  Ev.  826,  8S2 ;  Jordan 
V.  Van  Eppa,  85  N.  Y.  428 ;  Blakely  v.  Colder,  15  id.  617; 
Patrick  v.  Shaffer ,  94  id.  424 ;  Pray  v.  Hegeman,  98  id.  351.) 
The  taking  of  the  mules  and  harness  by  O'Bourke,  and  their 
value  being  established,  the  rule  as  laid  down  by  the  decisions 
would  require  that  O'Rourke  should  credit  upon  the  debt  the 
value  of  said  property,  thus  eirtinguishing  the  indebtedness  of 
Hadcock.    (Jones  on  Mort.  §  702,  773 ;  Charter  v.  SteoeM^ 

3  Denio,  33 ;  Bragdman  v.  J9and,  69  N.  Y.  69 ;  Montgomen/ 
V.  Zee,  10  N.  Y.  S.  K.  119 ;  Case  v.  Broughton,  11  Wend.  106; 
Craig  v.  Tappam,^  2  Sandf  .  Ch.  78,  90 ;  Spencer  v.  Earfori^ 

4  Wend.  385,  387;  M(yrgwa  v.  Plumb,  9  id.  292 ;  Stearm  v. 
Marsh,  4  Denio,  227 ;  PuLver  v.  Richardson,  3  T.  &  C.  436; 
Stoddard  v.  Dennison,  7  Abb.  Pr.  [N.  S.]  316;  OkM  v. 
r.  R.  R.  Co.,  27  K  Y.  665 ;  Boone  on  Mort.  §  273 ;  Coe  v. 
Cassidy,  72  K  Y-  138 ;  In  re  Haake,  2  Sawyer,  231.)    The 
value  of  the  canal  boats  must  be  fixed  by  the  referee,  and 
also  the  damages  to  be  recovered  by  the  defendant  for  the 
detention  of  such  boats,  and  judgment  must  be  for  such  return 
and  such  damages.    (Code,  §§  1722,  1726, 1730.)    The  value 
of  the  use  of  the  boats  during  the  period  of  detention  is  a 
proper  measure  of  damages  to  be  awarded  in  addition  to  the 
value  of  the  boats  at  the  time  of  trial    (Code,  §  1730 ;  AH^ 
V.  Fox,  51  K  Y.  562,  565 ;  Clinton  v.  T(ywnsmd,  1  T.  &  C. 
330 ;  Slocum  v.  Delano,  17  Week.  Dig,  207 ;  Keep  v.  Kauff- 
man,  38  Super.  476;   YandJLe  v.  Kin-gsbury,  22  Am.  Eep. 
282;  Washington  Ice  Co.  v.  Webster,  62  Me.  341,  362.)    The 
referee's  findings  as  to  the  value  of  the  use  of  the  boats  being 
within  the  range  of  the  testimony  will  not  be  now  disturbed- 
(  Wright  v.  Saunders,  65  Barb.  214 ;  MvHha  v.  Curley,  12 
Abb.  N.  C.  12.) 

FoLLETT,  Ch.  J.  The  referee  by  his  decision,  in  effect,  finds 
that  the  plaintiff  elected  to  affirm  the  contract  of  sale  and 
collect  the  amount  due  upon  it.     The  plaintiff's  conduct  was 
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entirely  consistent  with  this  theory,  and  utterly  inconsistent 
with  the  plaintifiPs  present  theory,  that  he  disaffirmed  the  con- 
tract of  sale  and  relied  upon  his  title  reserved  by  the  contract. 
The  plaintiff  advertised  that,  by  virtue  of  the  contract  and 
chattel  mortgage,  he  would  sell  by  public  auction,  July  7, 1876, 
all  of  the  property  described  in  these  instruments,  and  again, 
that  he  would  sell  the  property  by  public  auction  by  virtue  of 
the  contract  and  mortgage,  July  23,  1876,  and  on  the  day  last 
named  he  did  sell  all  of  the  property  (he  having  acquired 
possession  of  it  through  this  action),  except  the  mules.and  their 
harnesses.  The  plaintiff  called  Mr.  Davis  as  a  witn.eas^  who 
testified  that  he  attended  the  sale  as  attorney  for  thQ  ploiintiff 
and  that  the  plaintiff  was  present.  He  also  testified:-  ^^  Both 
boats  were  sold  within  half  an  hour ;  the  '  Pettibone '  was  sold 
first;  I  recall  it  because  the  'Pettibone'  was  the  original 
security,  and  the  '  Kittinger '  was  sort  of  a  collateral ;  after  the 
sale  of  the  '  Pettibone,'  I  recall  that  I  asked  Mr.  O'Rourke  to 
give  me  the  amount  of  his  claim,  and  Mr.  Anthony,  who  had 
kept  the  books  for  Mr.  O'Rourke,  gave  me  the  amount  of 
claim,  a  statement ;  then  I  directed,  the  sale  of  the  '  Kittinger ' 
upon  the  information  tha^  the  •  Pettibone '  had  not  sold  for 
enough  to  satisfy  the  claim;  I  gave  that  direction."  It  is 
apparent  that  jibe  plaintiff  did  not  avail  himself  of  his  right  to 
rescind  the  sale  and  repossess  himself  of  the  property 
described  in  the  contract  by  virtue  of  his  legal  title,  in  case 
any  part  of  the  price  was  unpaid ;  but  he  elected  to  collect 
the  sum  which  he  claimed  to  be  due,  and  he  thereby  affirmed 
the  sale.  Had  he  disaffirmed  the  sale  he  could  not  have 
legally  done  more  than  to  retake  the  property  sold.  But, 
instead,  of  doing  only  this,  he  enforced  the  chattel  mortgage 
and  the  contract  for  the  avowed  purpose  of  collecting  his  debt 
It  is  well  settled  that  when  a  mortgagee  holding  a  mortgage 
upon  several  chattels  continues  to  sell  after  he  has  realized 
enough  to  satisfy  the  debt  and  costs  he  becomes  a  trespasser. 
So  when  several  distinct  chattels  are  sold  upon  condition  that 
the  title  shall  not  pass  from  the  vendor  to  tl^e  vendee  until  the 
agreed  price  is  paid,  and  the  vendor,  in  affirmance  of  the  con- 
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tract,  seizes  the  chattels  for  the  avowed  pnrpose  of  selliii 
them  and  collecting  the  amount  due  upon  the  contract,  he  has 
no  right  to  seize  and  sell  or  seize  and  retain  more  than  is 
sufficient  to  satisfy  his  demand  and  expensea.  The  plaintiS 
asserted  in  his  notice  of  sale  that  he  would  sell  the  mules  and 
their  harnesses  to  satisfy  his  claim  ;  and,  though  the  title  to 
them  was  not  reserved  by  the  contract,  we  think  he  is  now 
estopped  from  saying  that  his  act  was  not  by  virtue  of  the  con- 
tract and  for  the  purpose  of  collecting  his  debt,  but  was  wholly 
wrongful.  But  it  is  said  that  the  case  does  not  show  that  the 
mules  and  their  harnesses  were  sold.  The  only  evidence  upon 
this  subject  was  given  by  Davis,  who  testified : 

"  The  mules  were  not  sold  at  this  time  (July  28,  1876),  nor 
were  the  harnesses."  The  trial  of  this  case  was  not  concluded 
until  March  3,  1884,  more  than  seven  years  after  the  plaintiff 
took  the  mules  and  their  harnesses.  He  was  examined  but 
did  not  explain  what  he  had  done  with  this  property ;  and  the 
evidence  justified  the  referee  in  finding  either  that  the  prop- 
erty had  been  sold  or  its  condition  so  changed  that  he  was  liable 
to  account  for  its  value  by  way  of  application  as  a  payment 
upon  the  very  debt  which  he  sought  to  collect  by  taking  the 
property,  and  by  this  action,  arising  out  of  the  very  contract, 
by  virtue  of  which  tliey  were  taken.  When  an  executory 
contract  for  the  sale  of  chattels  provides  tliat  title  shall  not  pass 
until  the  agreed  price  is  fully  paid,  which  is  payable  in  install- 
ments, and  the  vendor  permits  the  vendee  to  retain  possession 
and  make  other  payments  after  the  whole  contract^priee  is  due, 
the  vendor  cannot  seize  the  property  and  terminate  the  con- 
tract for  non-payment  until  he  has  demanded  payment  of 
the  vendee.  {Sutchings  v.  Munger^  41  N.  Y.  155.)  There 
is  no  evidence  in  this  case  that  the  plaintiff  demanded  payment 
of  the  defendant.  Davis  testified  that  he  demanded  the  boats 
and  property  covered  by  "  these  mortgages,"  which  the  defend- 
ant denied.  The  referee  did  not  find  whether  possession  of 
the  boats  and  their  furniture  was  demanded,  but  he  did  find 
that  the  plaintiff  took  the  mules  and  their  harnesses  without 
a  previous  demand. 


1889.]  O'RouBKB ».  Hadcock.  551 

Dissenting  opinion,  per  Bradley,  J. 

The  judgment-roll  in  the  first  action  between  these  parties 
was  evidence  of  the  amount  due  from  the  defendant  to  the 
plaintiff.  This  amount  was  tlie  subject  litigated  iu  the  action. 
The  record  shows  that  the  judgment  was  rendered  on  the 
merits^  and  so  it  became  conclusive  between  the  parties. 
(Code  of  Civil  Pro.  §  1209.). 

The  judgment  should  be  affirmed,  with  costs. 

Bradley,  J.  (dissenting).  The  action  is  replevin,  brought 
to  recover  the  possession  of  two  canal  boats,  known  as  ^'  Jay 
Pettibone  of  Buffalo"  and  "Dr.  M.  S.  Kittinger  of  Lock- 
port,"  and  their  tackle  and  furniture.  The  "  Pettibone"  was- 
the  subject  of  an  agreement  of  May  31, 1873,  by  which  the 
plaintiff  agreed  to  sell  it  to  the  defendant  upon  payment  of  a  sum 
represented  by  twelve  promissory  notes,  made  by  the  defend- 
ant to  the  plaintiff,  the  last  one  of  which  was  payable  Novem- 
ber 1, 1875.  And,  until  full  payment,  title  was  reserved  to 
the  plaintiff,  with  the  right  on  default  to  retake  the  boat  As 
a  further  security  for  the  payment  of  the  notes,  the  defend- 
ant gave  to  the  plaintiff  a  chattel  mortgage  on  the  boat "  Kit- 
tinger." This  action  is  founded  upon  the  alleged  default  in  pay- 
ment of  the  moneys  so  secured.  The  agreement  gave  to  the 
defendant  the  right  to  take  possession  of  the  boat "  Pettibone  " 
and  use  it.  This  he  did.  But  the  sale  was  conditional.  The 
right  of  the  defendant  was  to  complete  the  purchase,  and  take 
title  by  payment,  and  until  then  the  title  remained  in  the 
plaintiff.  This  was  the  situation  produced  by  force  of  the 
agreement.  {Strong  v.  Taylor^  2  Hill,  326 ;  BuUard  v.  Bur- 
geU,  40  K.  Y.  314 ;  Austin  v.  Dye,  46  id.  500.)  And  unless 
the  defendant  was  in  some  manner  relieved  from  the  effect  of 
such  condition,  he  acquired  no  title  to  the  boat.  His  default 
in  payment,  would  permit  the  plaintiff  to  lawfully  take  the 
property  from  the  possession  of  the  defendant.  It  is  con- 
tended, on  the  part  of  the  defendant,  that  the  instrument  was 
or  became  in  its  nature  a  chattel  mortgage,  because  it  was 
tareated  as  such  in  the  use  made  of  it  by  the  plaintiff  in  filing 
aod  refiling  it,  and  in  subsequently  advertising  the  boat  for 
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sale  on  taking  it  from  the  defendant.  It  is  difficult  to  see 
in  tliis  any  such  effect  upon  the  character  of  the  agreement, 
as  its  terms  clearly  and  unequivocally  characterize  it  as  an 
executory  agreement  of  sale,  and  the  payment  of  the  purchase- 
.  price  as  a  condition  precedent  to  the  change  of  title.  It  is 
also  urged  that  such  condition  was  waived  by  the  plaintiff^ 
because  he  did  not  avail  himself  of  the  default  in  payment  of 
the  last  note  when  it  became  due  in  November,  1875,  but 
received  payments  of  the  defendant  from  time  to  time  there- 
after, and  did  not  seek  to  take  the  boat  until  in  July  follow- 
ing, when  this  action  was  commenced.  While  that  was  8 
waiver  of  the  forfeiture  so  far  as  to  permit  the  defendant  to 
complete  his  payments  and  perfect  title  to  the  boat,  it  did  not 
have  the  effect  to  take  the  condition  from  the  agreement  or  to 
change  its  character.  But  by  such  waiver  that  right  of  the 
defendant  was  continued  until  demand  and  refusal.  {ITutchr 
ings  V.  Munger^  41  N.  Y.  155.)  The  doctrine  of  the  cases, 
which  go  to  support  the  proposition  of  waiver  of  a  con- 
dition in  the  transfer  of  property,  has  relation  to  the  condi* 
tion  upon  which  delivery  of  possession  is  made  depend^t 
{Hennequin  v.  Sande,  25  Wend.  640;  Osbom  v.  GantBj 
60  N.  Y.  542.)  The  defendant  alleges  payment  of  the 
notes.  The  referee  has  found  that  on  the  7th  day  of  July, 
1876,  the  amount  remaining  due  from  the  defendant  to 
the  plaintiff  was  $126.38,  and,  on  the  twenty-first  day  of  that 
month,  the  plaintiff  took  from  the  defendant,  without  the  con- 
sent of  the  latter,  four  mules  and  harnesses  of  the  value  of 
$770,  and  appropriated  them  to  his  own  use.  This  action 
was  commenced  the  next  day,  and  the  property  in  question 
taken  upon  the  requisition  two  days  after.  And  the  referee 
further  finds  that  the  notes  had  been  fully  paid,  and  tliat  the 
plaintiff  was  then  indebted  to  the  defendant  $643.38,  the  differ- 
ence between  the  value  of  the  mules  and  harness  and  the  amount 
due  the  plaintiff  when  he  took  them  from  the  defendant  The 
plaintiff  claims,  and  evidence  on  his  part  was  given  tending  to 
prove,  that  there  was  due  him  upon  the  notes  upwards  of  $3,000 
at  the  time  of  the  commencement  of  the  action.    The  fact,  as 
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found  by  the  referee  in  that  respect,  was  based  solely  upon 
$,  record  of  judgment  in  an  action,  between  the  same  parties, 
brought  by  Hadcock  against  O'Rourke  on  or  about  July  7, 
1876,  wherein  the  former  alleged  payment  of  the  notes,  sought 
9ix  ftccounting  with  O'Bourke  and  the  relief  that  the  accounts 
between  them  be  stated,  and  that  the  latter  be  restrained  from 
taking  the  property.  The  issues  were  referred  and  the  referee 
found  that,  on  July  7,  1876,  there  was  due  from  Hadcock  to 
O'l^urke  on  the  notes  $126.38,  and,  as  conclusion  of  law, 
determined  that  the  latter  was  entitled  to  judgment  dismissing 
the  complaint.  The  judgment,  thereupon  entered,  in  terms, 
adjudged  that  the  report  be  confirmed ;  that  the  sum  so  found 
was  due  the  defendant  therein  from  the  plaintifE  upon  such 
notes,  and  that  the  complaint  be  dismissed,  with  costs.  By 
that  record  there  seems  to  have  been  a  determination  upon  the 
merits  of  the  issues  presented  by  the  pleadings,  in  which  was 
directly  involved  the  inquiry  into  the  state  of  the  accounts 
between  the  parties  with  a  view  to  relief  or  redemption  of  the 
property  from  the  alleged  right  and  claim  of  the  defendant 
therein,  founded  upon  the  agreement  of  sale  and  mortgage. 
As  a  rule,  the  consequence  of  a  litigation  between  the  same 
parties  is  that,  when  determined  upon  the  merits,  it  is  con- 
dosive  as  to  all  matters  within  the  issues,  and  that  such  is  the 
effect  of  the  adjudication  upon  the  same  questions  in  a  subse- 
quent action  between  them,  although  the  form  or  purpose  of 
it  may  differ  from  the  former  action.  {Jordan  v.  Van  Epp%y 
86  N.  Y.  427 ;  Pray  v.  HegerMm^  98  id.  35 1 ;  Caaile  v.  Nayes^ 
14  id.  329;  Smith  \.' Smithy  79  id.  634;  Leavitt  y.Wol- 
coUj  95  id.  212.)  It  is  contended  by  the  plaintiffs  counsel 
that  the  only  question  legitimately  involved  in  the  issue  for 
determination  in  the  former  action  was,  whether  the  notes  had 
been  paid,  and  the  property  thus  relieved  from  tlie  claim  of 
O'Rourke  upon  it,  and  that  when  Hadcock  failed  to  establish 
such  payment  it  was  the  only  fact  for  the  referee  to  find,  and 
the  conclusion  of  law  that  the  complaint  be  dismissed  neces- 
earily  followed.  But  we  think  the  issues  presented  by  the 
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pleadings,  and  the  purpose  of  the  former  action,  may  ])e  deemed 
to  have  been  broader  than  that,  and  to  have  embraced  the 
inquiry,  which  was  litigated,  as  to  the  situation  of  the  claim 
and  amount  unpaid  upon  it. .  The  plaintiff  in  that  action  at  the 
time  of  its  commencement,  so  far  as  appeare,  had  the  right  to 
pay  whatever  remained  due,  and  perfect  his  title  to  the  boat 
"  Pettibone  "  and  redeem  the  other  from  the  operation  of  the 
mortgage.  If  he  had  tendered  to  O'Rourke  a  sum  equal  to 
the  amount  so  found  due,  and  the  fact  had  so  appeared  on  the 
trial  of  that  action,  the  referee  'could  properly  have  directed 
judgment  for  him.  And  if  the  situation  had  been  such  as  to 
render  it  practicable  for  Hadcock  to  do  so,  and  relieve  the 
pfoperty  from  the  claim,  we  think  he  might,  for  the  purpose 
of  payment,  have  treated  the  adjudication  founded  upon  such 
report  of  the  referee  as  effectually  fixing  the  amount  required 
to  perfect  and  restore  his  title  to  the  property.  This  was 
within  the  purpose  expressed  in  the  complaint.  The  issues 
related  to  the  amount  paid  and  unpaid  upon  the  notes,  as  well 
as  to  the  alleged  fact  of  payment.  In  this  respect  the  present 
action  may  be  distinguished  from  Campbell  v.  Conaalua  (2& 
N.  Y.  613),  where  the  only  question  for  determination  within 
the  issues  was,  whether  the  mortgage  sought  to  be  canceled 
had  been  paid.  The  considerations  of  economy,  as  well  as 
policy,  require  that  repose  be  given  to  controversies  between 
parties  as  to  matters  within  issues,  which  have  been  once  liti- 
gated and  legitimately  determined  upon  the  merits,  while  the 
adjudication  remains  unreversed  and  unvacated.  Otherwise 
parties  might  be  subjected  to  hardship  and  embarrassment 
The  doctrine  of  res  adjudicata  is  not,  however,  applicable  to 
matters  merely  collateral  or  incidental  to  the  questions  pre- 
sented by  the  pleadings  and  litigated,  although  they  are  the 
subject  of  controversy  on  the  triaL  {People  v.  Johnson^  38 
N.  Y.  63.)  The  plaintiff  in  the  former  action  having  alleged 
his  readiness  to  pay  any  sum  found  remaining  due  the  defendant 
therein,  the  referee  could  properly  have  directed  judgment, 
giving  leave  to  the  former  to  pay  the  amoimt  so  found  unpaid 
I  in  satisfaction  of  the  notes.     But  his  omission  to  do  so,  inas- 
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much  as  the  complaint  was  dismissed  on  the  merits,  did  not  deny 
legitimate  and  conclusive  effect  to  the  finding  of  fact 
within  the  issues  and  declared  bj  the  judgment.  {People 
V.  Smithj  51  Barb.  360;  Stembach  v.  Rdief  Fire  Insurtmce 
Co.,  77  N.  Y.  498.)  And  the  fact  that  the  dismissal  was 
on  the  merits  is  not  dependent  upon  an  express  declaration 
to  that  effect  by  the  referee.  It  is  sufficient  that  it  so 
appears  by  the  judgment  record.  (Code  Civ.  Pro.  §  1209 ; 
Van  Derlip  v.  Keyser,  68  N.  Y.  443.)  Treating,  as  we  do, 
the  former  adjudication  as  determining  the  amount  due  the 
plaintiff  herein,  the  inquiry  arises  whether  such  amount  was 
paid.  The  report  of  the  referee  indicates  that  he  treated  the 
taking  and  appropriating  by  the  plaintiff  of  the  mules  and 
harness  as  a  satisfaction  of  the  plaintiff's  claim.  It  is  not 
seen  how  the  taking  and  appropriation  of  that  property  as 
represented  by  the  evidence  could  be  given  such  effect.  If 
the  defendant's  right  to  take  title  to  the  mules  and  harness 
was  subject  to  the  same  condition  as  that  relating  to  the  boat 
"  Pettibone,"  the  plaintiff  may,  by  reason  of  the  default,  have 
had  the  right  to  reclaim  them  as  his  property.  But  it  is  by 
no  means  clear  that'  he  had  by  the  agreement  reserved  the 
title  to  that  property  in  himself,  or  that  he  had  the  right  to 
take  it.  The  agreement  does  not,  in  terms,  apply  the  condi- 
tion to  the  sale  of  the  mules  and  harness.  And,  assuming 
that  it  was  not  applicable  to  them,  the  title  to  that  property 
passed  on  delivery  of  it  to  the  defendant.  Upon  that  assump- 
tion, the  plaintiff  became  liable  for  the  conversion  of  that 
property  when  he  took  and  appropriated  it  to  his  own  use 
without  the  consent  of  the  defendant.  But  as  it  does  not 
appear  that  he  disposed  of  the  property  or  changed  its  condi- 
tion, no  opportunity  seems  to  have  been  furnished  the 
defendant  to  waive  the  tort  and  make  any  claim  against  the 
plaintiff  in  the  nature  of  assumpsit  on  account  of  the  prop- 
erty so  taken.  That  right  arises  out  of  the  disposition  of  the 
property  tortiously  taken  or  converted.  And  then  the  party 
thus  deprived  of  his  property  may  charge  the  wrong-doer  as 
for  money  had  and  received  to  his  use.     {SturdevcurU  v.  Water- 
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bury,  2  Hall,  484;  CM  v.  Bows,  9  Barb.  230;  Berly  v. 
Taylor,  6  Hill,  577 ;  Osborn  v.  Bell,  5  Denio,  370 ;  Jones  v. 
Jloar,  5  Pick.  286 ;  Cvshman  v.  Jewell,  7  Hun,  525  ;  Steams 
V.  DiUingham,  22  Vt.  624;  54  Am.  Dec.  88;  Balch  v. 
T.  PaMen,  45  Me.  41;  71  Am.  Dec.  526.)  It  is  not 
unreasonable  to  suppose  that  the  doctrine  may  be  so  extended 
as  to  permit  the  waiver  of  the  tort  and  the  maintenance  of 
an  action  as  for  goods  sold  and  delivered,  when  the  wrong- 
doer has,  by  using  the  property  for  his  own  benefit,  changed 
its  condition  and  cliaracter  as  held  in  Abbott,  v.  Blossom  (66 
Barb.  353).  But  that  question  does  not  arise  and  is  not  con- 
sidered here.  There  is  no  evidence  that  the  plaintiff  did  any- 
thing with  the  mules  and  harness  further  than  to  take  them 
into  his  possession,  which  he  did  without  the  consent  of  the 
defendant.  Whatever  claim  the  latter  appears  to  have  had 
against  the  plaintiff  for  taking  that  property,  was  in  tort  as  for 
trespass  or  conversion.  It  is  difficult  to  see  that,  for  the  pur- 
pose of  the  question  here,  the  effect,  before  stated,  of  taking 
the  mules  and  harness  by  the  plaintiff  was  modified  by  the 
fact  that  they,  with  the  boat  "  Pettibone,"  were  covered  by 
the  notice  of  sale.  The  takii^  of  them  cannot  be  treated  as 
payment  upon  the  debt  unless  they  were  or  may  be  deemed 
taken  as  such.  There  ia  nothing  indicating  such  purpose  on 
the  part  of  the  plaintiff.  And,  assuming  that  his  purpose, 
when  he  caused  the  notice  of  sale  to  be  posted,  was  to  sell 
them,  the  unaccomplished  design  to  do  so  did  not  give  to  the 
taking  of  them  the  effect  of  payment.  These  views  lead  to 
the  conclusion  that  it  could  not  be  treated  as  payment  or 
satisfaction  of  the  balance  remaining  due  upon  the  notes.  It 
follows  that,  in  view  of  the  default  in  payment,  the  plaintiff, 
upon  demand  and  refusal,  had  the  right,  at  the  time  of  the 
commencement  of  this  action,  to  take  the  boat "  Pettibone  "  by 
force  of  the  condition  in  such  agreement  of  sale,  or  to  take 
the  other  boat  by  virtue  of  the  chattel  mortgage.  But  he  had 
no  right  to  take  both,  because  the  taking  of  the  former  by  the 
plaintiff,  as  owner,  would  have  the  effect  to  rescind  the  con- 
tract of  sale  or  put  an  end  to  it,  and  this  would  terminate  his 
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right  to  seek  payment  or  to  avail  himself  of  the  security  given 
for  it  The  plaintiff  did  at  the  same  time  proceed  to  take 
both  boats.  They  were  taken  together  upon  his  requisition 
in  this  action  July  twenty-fourth  and  delivered  to  him  July 
twenty-seventh.  On  July  22,  1876,  he  advertised  them  for 
sale  by  separate  notices,  and  sold  both  of  them  on  the  twenty- 
eighth  day  of  that  month.  The  plaintiff  had  the  legal  title  to 
the  boat  '^  Kittinger,"  subject  to  such  right  as  the  defendant  had 
of  redemption.  {Mattiaon  v.  BaiumSy  1  N.  Y.  295.)  And 
the  right  of  the  plaintiff  was  to  take  it  on  the  mortgage  and 
publicly  sell  it  on  notice  by  way  of  foreclosure  of  the  equity 
of  redemption,  or  not  sell  it,  as  he  pleased.  In  case  of  such 
sale  he  could  account  for  the  net  proceeds.  And  if  he  did 
not  sell  it,  the  taking  and  appropriation  would  operate  to 
satisfy  the  claim  if  its  value  was  sufficient  for  the  purpose. 
{Case  V.  Bougkton^  11  Wend.  107;  Charter  v.  StevenSj  3 
Denio,  33 ;  Coe  v.  Caaddy,  72  K  Y.  133,  138 ;  Bragdmwa 
V.  Daue^  69  id.  69  ;  West  v.  Crary^  47  id.  423.) 

"When  the  plaintiff  by  the  action  and  requisition  sought  to 
obtain  and  did  take  the  boat  "  Pettibone,"  he  was  denied  the 
right  to  the  possession  of  the  other  boat  for  the  reason  before 
given.  I  should  be  inclined  to  give  the  defendant  the  benefit 
of  the  recovery  of  the  "  Pettibone  "  and  damages  for  its  deten- 
tion, as  that  produced  the  larger  amount,  if  that  were  practi- 
cable. And,  as  the  defendant  did  not  answer  the  complaint 
until  after  the  sale  of  the  "  Kittinger,"  it  may  be  that  it  could 
have  been  done  on  the  ground  of  satisfaction  of  the  debt  by 
such  sale,  if  the  time  of  payment,  as  alleged  in  the  answer  as  a 
defense,  and  found  by  the  referee,  had  not  been  confined  to 
that  before  the  action  was  commenced.  {Bendit  v.  Annesley^ 
42  Barb.  192 ;  Rice  v.  ChUda,  28  Hun,  303 ;  WUIU  v.  Chipp^ 
9  How.  568  ;  CarperUer  v.  BeU,  19  Abb.  Pr.  258 ;  Beehe  v. 
Dowd^  22  Barb.  255.)  These  views  lead  to  the  conclusion  that 
the  plaintiff  was  entitled  to  the  possession  of  the  boat  '^  Petti- 
bone," and  that  the  defendant  had  the  right  to  that  of  the  boat 
"  Kittinger,"  and  to  recover  it  with  damages  for  detention.  The 
value  of  the  property  was  properly  determined  as  of  the  time 
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of  the  trial  {Brewster  v.  SiUimany  38  K  T.  423 ;  ^ew  Tori 
Ouarantt/y  etc.j  Co.  v.  FVynn^  56  id.  653.)  And  the  value 
of  the  use  of  the  boat,  adopted  as  the  measure  of  damages  for 
its  detention,  was  in  accordance  with  the  rule  in  that  respect 
announced  in  Allen  v.  Fm  (51  N.  Y.  562). 

The  judgment,  therefore,  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event,  unless  the  defendant 
stipulate  that  the  judgment  entered  upon  the  report  of  the 
referee  be  modified  by  striking  from  it  so  much  as  awarda 
the  return  to  the  defendant  of  the  boat "  Pettibone  "  and  damages 
for  its  detention,  and  by  inserting  a  recovery  by  the  plaintiff 
of  the  possession  of  that  boat.  And  in  case  the  defendant  so 
stipulates,  the  judgment  in  other  respects,  and  so  modified,  be 
affirmed,  without  costs  of  this  appeal  to  either  party. 

All  concur  with  Follktt,  Ch.  J.,  except  Bbadlet,  J., 
dissenting,  and  Haight,  J.,  not  voting. 

Judgment  affirmed. 


1118  iw      Garb  &  Hobson  (Limited),  Appellant,  v.  Anna*  J.  A.  SxEELmo, 

Respondent. 

In  an  action  upon  an  undertaking  alleged  to  have  been  given  to  secure  the 
release  of  one  H.  from  an  order  of  arrest  issued  in  a  civil  action  brought 
in  the  Superior  Court  of  the  city  of  New  York,  thd  complaint  alleged 
that  the  undertaking  was  executed  and  accepted  under  an  agreement 
that,  upon  its  execution,  H.  should  be  discharged  from  arrest,  defendant 
agreeing  to  fully  perform  and  abide  by  its  terms,    tiaid  undertaking  was 
entitled  in  the  Supreme  Court,  and  did  not  conform  to  the  provision  ot 
the  Code  of  Civil  Procedure  (§  575),  and  plaintiff  claimed  to  recover  upon  it, 
not  as  a  statutory  undertaking,  but  as  an  agreement  valid  at  common  law. 
Hdd^  that,  treating  the  undertaking  as  an  agreement,  the  mistake  in  the 
entitling  was  not  available ;  that  no  particular  form  was  necessary,  aor  wasit 
necessary  that  it  should  be  entitled,  and  so  the  words  "  Supreme  Court" 
might  be  treated  as  surplusage;  and  that  this  action  was  maintaiviable. 

The  complaint  in  the  action,  in  which  the  order  of  arrest  wa»  issued, 
demanded  judgment  for  $7,000  and  interest.  The  defendant  did  not 
appear.  The  complaint  was  amended  ex  parte  at  Speciiwl  Term 
so  as  to  demand  judgment  for  |18,618.66,  with  interest.  Judgment 
was  thereafter  entered  for  that  amount.  Hdd,  that,  conceding  Jff.  ^^s 
entitled  to  notice  of  the  motion  to  amend  the  complaint,  the  fs/iore  to 
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give  it  was  an  irregularity  merely  which  could  be  corrected  on  motion, 
but  would  not  operate  to  render  the  judgment  void;  that  the  judgment 
would  stand  as  valid  until  set  aside  or  amended. 

The  deputy  sheriff  testified  that  he  arrested  H.;  told  him  the  amount  of 
bail  required,  and  that  he  and  H.  went  to  see  the  defendant  herein;  that 
H.  asked  her  if  she  would  go  on  a  bond  and  she  replied  she  would;  that 
the  witness  and  H.  then  went  to  the  house  of  L.,  the  attorney  in  the  action 
against  H.,  and  the  bond  was  partially  filled  out;  they  then  returned  to 
the  defendant,  who  signed  the  bond;  she  asked  if  she  would  be  sufScient, 
and  was  told  that  L.  said  she  would;  that  they  then  returned  to  L.'s 
house;  he  approved  the  bond,  and  thereupon  H.  was  discharged.  The 
defendant  herein  did  not  see  plaintiff  or  his  attorney  before  signing  the 
bond.  ^Id,  that  the  evidence  was  sufficient  to  establish  an  agreement 
between  defendant  and  plaintiff. 

Execution  against  the  body  of  H.  was  not  issued  until  a  year  and  a  half 
after  the  return  unsatisfied  of  the  execution  against  his  property.  H. 
could  not  then  be  found.  He  had  remained  in  the' vicinity  for  a  long  time 
after  entry  of  the  judgment.  It  appeared,  however,  that  defendant  had 
requested  plaintiff's  attorney  not  to  press  or  pursue  H.  in  the  matter, 
and  he  swore  that  this  was  the  reason  for  the  delay  in  issuing  the  body 
execution.    Held,  that  any  laches  on  the  part  of  plaintiff  was  excused. 

ToUa  V.  Adee  (91  N.  T.  562 :  8,  C,  84  id.  222)  distinguished, 

Carr  A  Bbbton  v.  Sterling  (21  J.  &  8.  255)  reversed. 

(Argued  June  8, 1880;  decided  June  18, 1889 ) 

Appeal  from  judgment  of  the  Superior  Court  of  the  city 
of  New  York,  entered  upon  an  order  made  May  3,  1886, 
which  overruled  exceptions  taken  at  the  trial  and  directed  a 
judgment  for  defendant. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Normcm  T.  M.  Mdltss  for  appellant.  The  undertaking 
given  on  the  discharge  of  the  prisoner  Holt  resolves  itself  into 
an  assumpsit  at  common  law.  {Tales  v.  Adee^  81  X.  Y.  222 ; 
S.  C,  91  id.  562.)  The  validity  of  the  undertaking  as  a 
technical  bail  bond  was,  therefore,  not  necessary.  {Ryan  v. 
Webb^  39  Hun,  435.)  The  objection  that  the  undertaking 
sued  on  is  entitled  in  the  Supreme  Court,  whereas  the  plaintiff 
pleaded  the  giving  of  an  undertaking  in  an  action  in  the 
Superior  Court,  is  entirely  technical  and  was  properly  over- 
ruled. {JBensd  v.  Lynch^  44  N.  Y.  1 62 ;  Doxiglass  v.  Habeatro^ 
88  id,  611.)    The  fact  that  judgment  in  the  suit  against  Holt 
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was  taken  by  def ault,  and  for  a  larger  amount  than  the  6om- 
plamt  demanded,  did  not  render  the  judgment  itself  or  the 
executions  based  upon  it  void,  but  merely  irregular;  at  all 
events,  the  defendant  in  this  suit  could  not  attack  such  judg- 
ment or  executions  in  this  suit  collaterally.  {Jewett  V.  Crane, 
35  Barb.  208;  Bensd  v.  Lynch,  U  K  Y.  162;  Peckv.  N.  T. 
cfe  N.  J.  i?.  E.  Co.,  85  id.  246.)  The  question  of  laches  should 
have  been  submitted  to  the  jury.  {Tales  v.  Adee^  84  N.  T. 
241;  S.  C.  91  id.  662,  573.) 

Z.  Laflin  Kellogg  for  respondent.  The  instrument  sued 
upon  as  a  statutory  bond  or  obligation  is  void,  for  the  reason 
that  it  was  executed  by  only  one  surety.  (Code  of  Pro.  §  575 ; 
3  R.  S.  [ed.  1875]  448,  §§  49,  59.)  Any  undertaking  taken 
by  the  sheriff  in  excess  of  or  not  in  conformity  to  the  provision 
of  the  statute  is  null  and  void.  {Cook  v.  Fraudentiial,  80 
N.  Y.  205 ;  loles  v.  Adee,  84  id.  234.)  The  plaintiff  is  not 
entitled  to  recover  upon  the  instrument  as  a  common-law 
undertaking  or  agreement,  for  the  reason  that  no  such  agree- 
ment has  been  proved.  {Toles  v.  Adee,  84  N.  Y.  234.)  The 
plaintiff  has  been  guilty  of  gross  laches  in  this  case  whkb)  as 
a  matter  of  law,  would  discharge  tlie  defendant  as  surety. 
{Tdes  V.  Adee,  91  K  Y.  571 ;  Creary  v.  Parker,  40  id.  181 ; 
iT.  Ins.  Co.  V.  Wright,  76  id.  445;  McMurray  v.  Noyw, 
72  id.  523.)  A  judgment  granting  relief  not  demanded  in  the 
complaint  is  not  merely  irregular,  but  void  or  voidable  for 
want  of  authority  in  the  court  to  render  it.  (Code  of  Civil 
Pro.  §  1207 ;  Simonson  v.  Bluke,  12  Abb.  331 ;  Andrews  v. 
Monilaris,  8  Hun,  65 ;  Bartlett  v.  Tlolmea,  12  id.  398;  Hurd 
V.  Lewoenworth,  1  C.  R.  [K  S.]  278 ;  Briggs  V.  OUver,  68 
N.  Y.  336;  ArgaU  v.  Pitts,  78  id.  243;  Peck  v.  iZT.  Y.  dk 
iT.  J.  Ji.  a,  Co.,  85  id.  246.)  In  case  of  a  lack  of  jurisdiction 
in  the  body  to  make  the  decision,  the  decision  may  he  attacked 
whenever  it  is  asserted,  for  if  there  was  no  authorized  body 
or  court  there  could  be  no  authorLzed  decision.  {OsterhaudJt 
V.  Hyland,  27  Hun,  167;  Lange  v.  Benedict,  73  N.  Y.  12.) 
The  return  of  the  execution  against  the  person  was  not  prop- 
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eriy  made,  and,  being  a  condition  precedent  to  any  recovery 
upon  the  bond,  the  complaint  was  rightly  dismissed  upon  this 
ground  also.  (Code  of  Civil  Pro.  §  697..)  By  its  conduct  the 
plaintiff  concedes  that  a  question  of  law  only  is  raised.  {White 
V.  Talmadge,  35  Super.  223 ;  Winchdl  v.  HicJcSy  18  N.  Y. 
558 ;  Seyrrunir  v.  Cairy,  1  Keyes,  532 :  Provost  v,  McEncroCy 
102  N.  y.  650.) 

Haiqht,  J.  This  action  was  brought  upon  an  undertaking 
executed  by  the  defendant  to  secure  the  release  of  one 
"William  W.  Holt  from  an  order  of  arrest  issued  in  a  civil 
action.  The  nndertaking  was  in  the  sum  of  $7,500,  and  pro- 
vided that  Holt  "shall  at  all  times  render  himself  amen- 
able to  any  mandate  which  may  be  issued  to  enforce  final 
judgment  against  him  in  the  action."  Final  judgment  was 
entered  therein  on  the  27th  day  of  May,  1882,  and  thereafter 
and  on  the  29th  day  of  November,  1882,  an  execution  was 
issued  against  the  property  of  the  judgment-debtor.  Such 
execution  having  been  returned  unsatisfied,  .an  execution 
against  the  body  of  the  said  judgment-debtor  was  issued  on 
the  7th  day  of  December,  1883,  and  was  returned  by  the 
sheriff  with  the  indorsement  thereon,  "  Defendant  not  found." 
Thereafter  this  action  was  brought  upon  the  undertaking. 

TJpon  the  trial  the  court  dismissed  the  complaint  and 
ordered  the  exceptions  to  be  heard  in  the  first  instance  at  the 
General  Term,  and  in  the  meantime  suspended  judgment. 

The  complaint  in  this  action  alleges  that  the  undertaking 
was  executed  by  the  defendant  and  accepted  by  the  plaintiff, 
under  an  agreement  that  Holt  should  be  released  and  dis- 
charged from  arrest,  the  defendant  agreeing  to  duly  perform 
and  abide  by  tlie  terms  and  conditions  of  the  undertaking. 
That  pursuant  to  such  agreement,  and  in  consideration  thereof, 
the  plaintiff  did  discharge  and  release  Holt  from  custody 
under  the  order  of  arrest.  The  undertaking  had  but  one 
surety  and  did  not  conform  to  the  provisions  of  the  CodQ, 
and  tie  plaintiff  does  not  claim  the  right  to  recover  on  it  as  a 
SicKELs — Vol.  LXIX.    71 
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statutory  undertaking;  but  does  claim  tlie  right  to  recover 
upon  it  as  an  agreement,  which  is  good  at  common  law.  The 
action  in  which  the  order  of  arrest  was  issued  was  brought  in 
the  Superior  Court  of  the  city  of  New  York.  The  under- 
taking was  entitled  in  the  Supreme  Court.  It  is  now  claimed 
that  it  is  void  because  it  is  not  entitled  in  the  court  in  which 
the  action  was  brought.  "Without  stopping  to  consider  the 
effect  that  this  would  have  upon  a  statutory  undertaking,  we 
are  of  the  opinion  that,  inasmuch  as  it  is  founded  upon  an 
agreement  and  is  sought  to  be  maintained  by  virtue  of  the 
agreement,  the  defect,  if  such  it  be  in  a  statutory  undertaking, 
is  not  available  in  this  action.     There  is  no  obscurity  in  the  | 

agreement  in  reference  to  the  order  of  arrest  that  Holt  was  i 

to  be  released  from,  or  the  obligation  that  the  defendant  | 

nndertook  upon  his  being  discharged.     Treating  it  as  an  j 

agreement  between  the  parties  no  particular  form  was  neces- 
sary. It  was  sufficient  if  the  minds  of  the  parties  met  and 
assented  to  its  terms.  As  an  agreement,  it  was  not  necessary 
that  it  should  be  entitled,  and  the  words  "  Supreme  Court "  at 
the  head  thereof  have  no  significance,  and  may  be  properly 
treated  as  surplusage. 

The  original  complaint  in  the  action,  in  which  the  order  of 
arrest  was  issued,  demanded  judgment  for  $7,000  and  interest 
The  defendant  did  not  appear  in  the  action.  Subsequently, 
on  an  application  to  the  Special  Term,  the  complaint  was 
amended  ex  parte  so  as  to  demand  judgment  for  $13,618.66, 
with  interest  from  April  3,  1882,  with  costs,  etc.  Thereafter 
judgment  was  entered  for  that  amount.  It  is  claimed  that 
this  was  in  violation  of  section  1207  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that,  "  Where  there  is  no  answer  the 
judgment  shall  not  be  more  favorable  to  the  plaintiff  than  that 
demanded  in  the  complaint."  If  the  judgment  is  void,  then  it 
would  not  be  within  the  provisions  of  the  agreement,  under 
the  terms  of  which  Holt  was  to  render  himself  amenable  to 
any  mandate  which  may  be  issued  to  enforce  a  final  jud^ent 
against  him  in  the  action.  {Mittnacht  v.  KeUerTnann^  105 
N.  Y.  468.)     But  is  it  a  void  judgment  ?    The  court  had  juris- 
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diction  of  the  parties  aod  the  subject-matter.  This  was  obtained 
npon  the  service  of  the  summons  and  complaint.  The  amended 
complaint  in  the  action  demanded  judgment  for  the  amount 
for  which  it  was  entered.  The  judgmtot,  therefore,  conforms 
to  the  provisions  of  the  section  of  the  Code  referred  to.  A 
party  appearing  in  an  action  is  entitled  to  notice  of  the  motions 
subsequently  made  to  the  court,  but  a  party  not  having  appeared 
would  not  ordinarily  be  entitled  to  notice  of  motion.  {Peck  v. 
jr.  T.ibN.J.  R,  JR.  Co.,  85  N.  Y.  246.)  But  if  it  should 
be  held  that  Holt  was  entitled  to  notice  of  the  motion  to  amend 
the  complaint,  the  failure  to  give  such  notice  would  be  an 
irregularity  merely,  which  could  be  corrected  upon  motion. 
It  would  not  operate  to  render  the  judgment  void,  but  it  would 
stand  as  a  valid  judgment  of  the  court  until  set  aside  or  amended. 
{Jewett  V.  Crane,  35  Barb.  208 ;  Bensel  v.  Lynch,  44  N.  T. 
16^165.)  The  cases  of  Brigga  v.  Oliver  (68  N.  Y.  336)  and 
ArgaU  v.  Pitts  (78  id.  243)  are  not  in  conflict  with  this  view. 
No  greater  amount  can  be  recovered  of  her  than  that  stipu- 
lated in  the  undertaking  or  agreement.  And  whether  she  is 
entitled  to  be  credited  with  the  payments  by  Holt  after  the 
action  was  brought  is  not  now  before  us  for  consideration. 

It  is  contended  that  there  was  no  common-law  undertaking 
or  agreement  proved.  The  evidence  upon  this  branch  of  the 
case  is  "undisputed  and  is  substantially  as  follows :  The  deputy 
sheriff,  McGonigle,  testified  that  he  arrested  Holt  and  imme- 
diately afterwards  told  him  the  amount  of  bail  that  was 
required,  and  that  afterwards  they  went  and  saw  Mrs.  Sterling, 
the  defendant  in  this  action ;  that  Holt  asked  her  if  she  would 
go  on  a  bond,  and  she  said  she  would  if  she  could  be  of  any 
use  to  him ;  that  they  then  went  to  Mr.  Logan's  house,  the 
attorney  for  the  plaintiff  in  that  action,  had  a  talk  with  him 
and  the  bond  was  partially  filled  out ;  they  then  returned  to 
Mrs.  Sterling  and  she  signed  the  bond.  She  wanted  to  know 
if  she  would  be  sufficient,  and  was  told  that  Mr.  Logan  said 
"  Yes,  that  he  would  accept  her ; "  that  they  then  returned  to 
Logan's  house,  who  approved  the  bond,  and  thereupon  the 
sheriff  discharged    Holt  from  arrest.    It  is  true  that  the 
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defendant  did  not  see  the  plaintiff  or  its  attorney  before  sign- 
ing the  bond,  but  her  willingness  to  sign  was  conveyed  to 
the  plaintiff's  attorney,  through  Holt  and  the  deputy  sheriff, 
and  his  consent  to  accept  her  was  conveyed  back  to  her  by  the 
same  persons.  The  undertaking  was  prepared  and  she  signed 
it.  This  appears  to  be  sufficient  to  establish  an  agreement 
{ToUes  V.  Adee,  84  N.  Y.  222 ;  91  id.  562 ;  Goochom  v.  Buml, 
102  id.  224.) 

Again,  it  is  contended  that  the  plaintiff  has  been  guilty  of 
laches,  which,  as  a  matter  of  law,  would  discharge  the  defend- 
ant as  surety.  As  we  have  seen,  the  judgment  was  entered  on 
the  27th  day  of  May,  1882,  and  an  execution  against  the 
property  was  issued  on  the  29th  day  of  November,  1882,  and 
that  against  the  body  on  the  7th  day  of  December,  1883,  more 
than  a  year  and  a  half  afterwards.  It  appears  that  Holt 
remained  in  the  vicinity  for  a  long  time  after  the  entry  of 
judgment,  and  had  the  execution  against  his  body  been  issued 
he  could  have  been  taken  thereon,  but  at  the  time  that  it  was 
issued  he  had  departed  from  the  county  and  could  not  be 
found.  This  undoubtedly  amounts  to  laches  which  would 
discharge  the  defendant  from  liability.  {ToUes  v.  Adee^  91 
N.  Y.  571 ;  Crwig  v.  Parkis,  40  id.  181 ;  NoHh&m  Ins.  Co. 
V.  Wright,  76  id.  445 ;  McMurray  v.  Ncn/eB,  72  id.  623.) 

But  it  is  claimed  that  these  laches  were  excused  by  the 
defendant,  and  this,  in  our  judgment,  becomes  the  important 
question  in  the  case. 

Mr.  Logan,  the  plaintiff's  attorney,  testified  that  Mre.  Stirl- 
ing, the  defendant,  came  to  his  office  and  stated  that  she  felt 
a  considerable  interest  in  Mr.  Holt.  "She  said  that  she 
requested  me  to  use  my  influence  to  help  Mr.  Holt  all  that  I 
could,  and  she  spoke  to  me  in  regard  to  getting  Mr.  Holt 
back  with  Carr  &  Hobson,  and  I  told  her  I  would  use  my 
endeavors  to  do  so.  She  told  me  she  hoped  I  would  not  press 
Mr.  Holt  or  pursue  him  in  that  matter.  She  said  that  she 
thought  Mr.  Holt  had  fallen.  That  he  had  a  very  nice  family. 
I  think  she  said  she  thought  he  had  fallen ;  I  don't  remember 
her  exact  words,  but  substantially,  *  from  grace,'  I  think,  by 
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accident,  and  she  hoped  very  much  I  would  not  press  him  or 
do  anything  to  injure  him  in  this  case  any  further  than  abso- 
lutely necessary,  and  not  to  do  anything  that  I  could  avoid 
doing."  He  further  testified  that  he  did  use  his  endeavors  to 
have  Mr.  Holt  returned  to  Carr  &  Hobson,  and  that  he  did 
not  issue  the  executions  upon  the  judgment  sooner  than  he 
did,  because  he  desired  to  do  all  he  could  in  the  matter  for 
Holt,  and  that  he  had  been  beseeched  by  the  defendant  not  to 
do  anything,  but  to  do  all  that  he  could  for  him,  and  not  press 
or  injure  him  on  that  account. 

It  will  be  observed  that  the  defendant  requested  the  plaint- 
iffs attorney  not  to  press  or  pursue  Holt  in  the  matter.  The 
only  way  in  which  he  could  be  pressed  or  pursued  in  that 
action  was  by  the  issuing  of  the  executions  against  his  prop- 
erty and  person.  The  request  was,  therefore,  in  effect,  not  to 
issue  the  executions ;  and  it  appears  to  have  been  so  understood 
by  the  plaintiff's  attorney,  for  he  testified  that  the  delay  in 
issuing  the  execution  was  on  account  of  the  request  of  the 
defendant.  We  are  of  the  opinion  that  this  amounted  to  an 
excuse  for  the  laches  complained  of. 

In  the  case  of  ToUes  v.  Adee  (91  N.  Y.  562-572)  a  similar 
request  had  been  made  by  the  surety,  but  subsequently  he 
died,  and  the  court  in  that  case  held  that  it  was  but  a  mere 
notice  which  could  be  terminated,  and  could  not  be  deemed  to 
continue  after  his  death,  when  new  rights  intervened  and  his 
liability  fell  on  the  shoulders  of  his  executors.  In  that  case 
it  was  further  held  that  there  were  laches  in  not  issuing  the 
executions  with  due  diligence  after  the  death  of  the  surety, 
which  operated  to  discharge  his  executors  from  liability. 
(See,  also,  same  case,  84  N.  Y.  222.)  It  consequently  appears 
to  us  that  a  question  of  fact  was  presented,  which  should 
have  been  submitted  to  the  jury. 

Por  these  reasons  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  event. 

So  ordered. 

All  concur. 

Judgment  reversed. 
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Leonabd  Hangen,  Kespondent,  v.  Christian  Hachemeisteh^ 

Appellant. 

Where  there  is  an  agreement  or  understanding  between  the  parties  at  the 
time  of  the  execution  of  a  chattel  mortgage  that  the  mortgagor  may  sell 
or  dispose  of  the  mortgaged  property  or  any  portion  thereof  for  liis 
own  use,  the  mortgage  is  void  as  to  the  creditors  of  the  mortgagor. 

The  agreement  or  understanding  may  be  proved  by  parol  or  may  be  inferred 
from  the  fact  that  the  mortgagee  permits  the  sale  to  be  made. 

In  1887  one  V.  R ,  who  was  engaged  in  keeping  a  saloon  in  the  city  of 
New  York,  died.  The  public  administrator  was  appointed  adminis- 
trator of  his  estate,  and  as  such  took  possession  of  and  sold  the  furniture, 
fixtures,  etc.,  of  the  saloon  to  plaintiff,  who  thereupon  took  possession 
and  continued  the  business  with  the  property  so  purchased.  Defendant 
entered  the  premises  and  took  away  the  property  so  purchased,  claiming 
title  thereto  under  a  chattel  mortgage  executed  by  the  deceased  in  1876. 
The  mortgage,  by  its  terms,  covered  all  the  goods  and  chattels  in  the 
saloon  belonging  to  the  mortgagor,  mentioned  in  a  schedule  annexed.  The 
schedule  enumerated  all  the  furniture  and  fixtures  in  the  saloon  and  the 
stock  of  wines,  ales,  liquors  and  cigars.  The  mortgage  provided  that 
until  default  in  payment  the  mortgagor  was  to  remain  in  quiet  and  peace- 
able possession  of  the  goods  and  chattels  and  t^e  full  and  free  enjoyment 
of  the  same.  In  an  action  for  the  alleged  conversion  of  said  property 
there  was  evidence  that  the  mortgagee  had  loaned  the  mortgagor  money  to 
carry  on  the  saloon:  that  the  latter  continued  the  business  until  about  the 
time  of  his  death,  conducting  it  in  the  usual  way;  that  there  were  other 
creditors  of  the  deceased  and  that  he  died  insolvent.  Heid,  that  the  juiy 
had  a  right  to  infer  from  the  facts  that  it  was  mutually  understood 
between  the  parties  that  the  mortgagor  should  have  the  right  to  sell  and 
dispose  of  the  merchandise  embraced  in  the  mortgage  for  and  on  his  own 
account,  and  that  with  this  finding  the  mortgage  was  void  as  against 
creditors;  that  the  administrator  represented  the  creditors  as  well  as  the 
estate,  and  as  such  liad  the  right  to  disaffirm  the  mortgage. 

Evidence  was  given  tending  to  show  plaintiff's  receipts  from  sales  made  and 
the  expenses  each  day  for  two  weeks  before  the  property  was  taken. 
After  it  had  been  received  it  was  objected  that  no  claim  was  made  for 
such  damages.  The  objection  was  overruled  and  an  exception  taken. 
Held,  that  the  exception  was  not  available  here,  the  objection  not  having 
been  made  in  time  and  no  motion  having  been  made  to  strike  out  the  evi- 
dence; also,  that  the  evidence  was  proper  in  determining  the  damages 
arising  from  the  destruction  of  plaintiff's  business,  which  was  one  of 
the  items  of  damage  set  forth  in  the- complaint. 
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It  appeared  that  a  controversy  arose  as  to  the  validity  of  the  mortgage 
between  the  public  administrator  and  defendant's  attorney,  who  had  been 
employed  to  foreclose  it  and  take  possession  of  the  property.  Evidence 
was  given  tending  to  show  that  there  was  an  arrangement  between  them, 
by  which  the  property  was  to  be  sold  and  the  proceeds  retained  subject 
to  the  determination  of  the  question  as  to  the  validity  of  the  mortgage. 
This  was  objected  to  eis  irrelevant  and  incompetent.  The  objection  was 
overruled.    Held,  no  error. 

Plaintiff  was  allowed  to  testify  as  to  the  cost  of  articles  purchased  by  him 
from  other  parties  than  the  administrator,  which  he  claimed  were  taken 
by  defendant,  and  which  had  been  purchased  within  three  weeks  of  the 
sale  and,  as  the  evidence  showed,  had  not  changed  in  value,  also,  as  to  the 
amount  he  paid  for  the  property  purchased  at  the  administrator's  sale.  He 
had  testified,  in  substance,  that  he  was  familiar  with  such  property,  had 
bought  and  sold  it,  and  for  eight  years  been  engaged  in  the  business  of 
keeping  a  saloon  and  in  buying  and  selling  fixtures  and  saloons.  Held, 
that  the  evidence  was  pi*operly  received;  also,  that  the  witness  was  com- 
petent to  express  his  judgment  as  to  the  value  of  the  property. 

Defendant  requested  the  court  to  charge  that  plaintiff  must  prove  that  the 
mortgagor  actually  sold,  as  his  stock  in  trade,  property  covered  by  the 
mortgage  and  applied  the  money  to  other  purposes  than  the  mortgage 
debt.  This  was  refused.  Held,  no  error;  that  the  request  was  incom- 
plete and,  as  it  stood,  meaningless,  because  it  did  not  point  out  the  con- 
sequences which  would  result  if  the  proof  was  not  made;  but  ^leld,  that 
it  was  the  agreement  authorizing  the  mortgagor  to  sell  that  vitiated  the 
mortgage,  not  the  fact  that  a  sale  was  made. 

Reported  below,  21  J.  &  S.  532. 

(Argued  June  5,  1889;  decided  June  18,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior. 
Court  of  the  city  of  Xew  York,  entered  upon  an  order  made 
July  31,  1886,  which  aiBrmed  a  judgment  in  favor  of  plaint- 
ijBE,  entered  upon  a  verdict,  and  affirmed  an'  order  denying  a 
motion  for  a  new  trial. 

Henry  Daily^  Jr.y  for  appellant.  When  illegal  evidence 
has  been  admitted  against  objection,  which  bears  in  the  least 
degree  on  the  result,  it  is  fatal.  {Baird  v.  GilUtt^  47  N.  Y. 
187, 188 ;  Worrell  v.  Parmilee,  1  Comst.  519 ;  People  v.  Wiley^ 
3  Hill,  214.)  Any  evidence  bearing  on  the  issue  erroneously 
admitted  is  ground  for  a  new  trial.  {G'llagan  v.  Dillon^  76 
N.  Y.  170 ;  Neudecker  v.  KohXberg,  81  id.  304,  305 ;  Ilawley 
V.  HaUcm^  9  Hun,  134.)    It  was  error  for  the  court  to  charge 
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the  jury  on  an  assumed  state  of  facts  not  proved  or  before  him. 
{Palmer  v.  Kelly ^  56  N.  Y.  637;  Algeer  v.  Gardner^  54 
id,  360 ;  Story  v.  Breiinan^  15  id.  526 ;  Small  v.  Smithy  1  Denio, 
683  ;  Oale  v.  WeUs^  19  Barb.  94 ;  Lakey  v.  Loomisy  2  Hun,  516 ; 
Feaee  v.  Smith,  61  N.  Y.  488.) 

Richard  Z,  Sweezy  for  respondent.  The  case  was  properly 
submitted  to  the  jury  upon  the  question  as  to  whether  or  not 
the  mortgage  was  fraudulent  by  reason  of  an  agreement 
between  the  mortgagor  and  the  mortgagee,  to  the  effect  that 
the  mortgagor  might  go  on  and  sell  the  stock  of  liquors,  etc., 
and  appropriate  the  proceeds  to  his  own  use.  Such  an  arrange- 
ment or  understanding  avoids  the  mortgage  as  a  matter  of  law. 
{Edgell  v.  Hart,  9  N.  Y.  213  ;  Eussell  v.  Winne,  37  id.  591 ; 
Southard  v.  Benner,  72  id.  424;  PotU  v.  Hart,  99  id.  168; 
Hangen  v.  Hachemeister,  17  J.  &  S.  34.)  By  the  statute  of 
.frauds  a  mortgage,  not  followed  by  actual  and  continued  change 
of  possession,  though  filed,  is  presumptively  fraudulent  and 
void  as  against  creditors  and  purchasers,  and  it  is  incumbent 
upon  the  mortgagee  to  establish  the  good  faith  of  the  mortgage 
and  the  honesty  and  propriety  of  the  arrangement  whereby  the 
property  was  left  with  the  mortgagor.  (3  K.  S.  [6th  ed.]  143, 
§§  5,  9  ;  Gardner  v.  Adams,  12  Wend.  297.)  A  fraudulent 
grantee  cannot  dall  upon  the  creditors  of  Ids  grantor  to  restore 
any  part  of  the  consideration  as  a  condition  precedent  to  their 
right  to  avoid  the  fraudulent  transfer.  ( U.  N,  Bh.  v.  Warner, 
12  Hun,  306 ;  RusseU  v.  Winne,  37  N.  Y.  591 .)  The  evidence 
of  what  plaintiff  paid  for  the  property  shortly  before  it  was 
taken  by  defendant  was  proper  upon  the  question  of  its  value. 
{Hoffman  v.  Conner,  76  N.  Y.  121.)  If  the  mortgage  was 
fraudulent  and  void,  the  loss  sustained  by  plaintiff  during  the 
period  necessarily  occupied  in  refitting  the  place  was  a  proper 
element  of  damage.  (  Wakmum  v.  ir.  &  W  S.  M.  Co.,  101 
N.  Y.  205  ;  Schile  v.  Brokhahus,  8  id.  614.) 

Haioht,  J.  This  action  was  brought  to  recover  the  value  of 
certain  personal  property,  consisting  of  bar  fixtures,  gas  fix- 
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tureSj  water  fixtures,  pumps,  counters,  tables,  chairs,  glass 
ware,  window  shades  and  other  property  contained  in  the 
saloon  at  S"o.  44  Clinton  place  in  the  city  of  Kew  York,  which, 
it  is  alleged,  was  wrongfully  and  unlawfully  taken  from  the 
plaintiff  by  the  defendant,  carried  away  and  converted  to  his 
own  use ;  and  also  for  damages  for  breaking  up  and  injuring 
the  plaintiff's  business,  reputation  and  credit. 

The  defense  is  that  the  property  was  taken  by  virtue  of  a  chattel 
mortgage.  It  appears  that,  in  the  year  1877,  a  young  man  by 
the  name  of  George  A.  Von  Bauscher  was  engaged  in  conduct- 
ing a  saloon  at  the  place  in  question,  and  upon  the  19th  day 
of  October,  1877,  he  died;  that  the  public  administrator  of 
the  city  was  appointed  the  administrator  of  his  estate,  and  as 
such  took  possession  of  his  personal  property,  and  thereafter,  and 
on  the  27th  of  October,  1877,  sold  at  public  auction  the  furni- 
ture, fixtures  and  appurtenandes  of  the  saloon  to  the  plaintiff 
for  the  sum  of  $483,  who  thereupon  entered  into  the  possession 
of  the  place,  and  continued  the  business  with  the  property  thus 
purchased ;  and  about  the  middle  of  November  thereafter  the 
defendant,  who  is  a  member  of  the  firm  of  George  Eingler 
&  Co.,  entered  the  premises  with  a  number  of  men  and  took 
and  carried  away  the  property  in  controversy.  It  further 
appears  that  on  the  first  day  of  November,  1876,  Yon  Rauscher 
executed  to  one  August  Von  Rauscher  a  chattel  mortgage  upon 
the  wines,  hquors,  articles  of  furniture  belonging  to  him,  and  all 
other  goods  and  chattels  mentioned  in  a  schedule  annexed,  that 
was  at  that  time  in  the  saloon  at  44  Clinton  place.  New  York, 
to  secure  the  payment  of  a  promissory  note  for  $340,  payable 
in  one  year  from  date.  The  mortgage  provided  that,  until 
default  be  made  in  the  payment,  the  mortgagor  was  to  remain 
and  continue  in  the  quiet  and  peaceable  possession  of  the  said 
g^oods  and  chattels  and  the  full  and  free  enjoyment  of  the 
same.  The  schedule  annexed  enumerated  the  chairs,  tables, 
counters,  bar,  fixtures,  etc.,  contained  in  the  saloon,  including 
the  stock  of  wines,  ales,  liquors  and  cigars.  This  mortgage 
-was  subsequently  assigned  to  the  firm  of  George  Ringler  & 
SicKELs— Vol.  LXIX.    72 
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Co.,  who  were  the  owners  of  it  at  the  time  the  property  waa 
taken  by  the  defendant. 

Upon  the  trial  the  plaintiflE  claimed  that  the  mortgage  was 
fraudulent  and  void  for  the  reasons,  first,  that  Von  Eauscher, 
the  mortgagor,  at  the  time  it  was  executed  was  an  infant 
under  the  age  of  twenty-one  years ;  and,  second,  that  it  was 
executed  under  an  agreement  that  he  should  continue  in  the 
possession  of  the  property  and  have  the  fuU  and  free  enjoy- 
ment of  it,  with  the  right  to  sell  and  dispose  of  the  wines,  ales, 
liquors  and  cigars  for  his  own  benefit  and  advantage  without 
applying  the  proceeds  upon  the  mortgage  debt.  As  to  the 
claim  of  infancy,  the  trial  oourt  held  and  decided  that  it  waa 
not  established,  and  only  submitted  to  the  jury  the  question 
as  to  whether  there  was  an  agreement  that  the  mortgagor  was 
to  have  the  right  to  sell  and  dispose  of  the  property  mentioned, 
and  to  retain  the  proceeds  thereof.  The  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  the  value  of  the  property  taken, 
thus  finding  that  such  agreement  was  made.  In  the  case  of 
{Southhard  v.  Benner^  72  N.  Y.,  424),  it  \^as  held  that  if,  at 
the  time  of  the  execution  of  a  chattel  mortgage  upon  the  stock 
of  merchandise,  it  is  understood  and  agreed  between  the 
parties  that  the  mortgagor  may  sell  the  stock  and  use  the  pro- 
ceeds in  his  business,  and  the  agreement  is  carried  out,  the 
mortgagor  making  the  sales  with  the  knowledge  of  the  mort- 
gagee, the  transaction  is  fraudulent  in  law  as  against  the 
creditors  of  the  mortgagor.  It  was  further  held  in  that  case 
that  such  an  agreement  might  be  proved  by  parol,  or  inferred 
from  the  fact  that  the  mortgagee  had  permitted  the  sales  to  be 
made. 

In  the  case  of  Potts  v.  Hart  (99  N.  Y.  168),  it  was  held 
that  the  mortgage  would  be  void  when  it  is  given  with  a  tacit 
understanding  that  such  sales  may  be  made ;  and  in  the  case 
of  RussM  V.  Wmne  (37  N.  Y.  591),  it  was  held  that  an  agree- 
ment that  the  mortgagor  may  remain  in  possession  and  sell  or 
dispose  of  the  mortgaged  property  for  his  own  use,  rendered 
the  mortgage  fraudulent  as  to  creditors,  whether  the  agree- 
ment be  contained  in  the  instrument  or  was  independent  of  it, 


1889.]  Hangen  u.  Hachemeister.  57! 

Opinion  of  the  Court,  per  Haiqht,  J. 

and  that  if  it  was  void  as  to  a  part  of  the  chattels  covered  by 
it,  it  was  void  as  to  the  whole. 

The  wines,  ales,  liquors  and  cigars  constituted  the  stock  of 
merchandise  embraced  in  the  mortgage.  The  administrator 
represented  the  creditors  as  well  as  the  estate.  As  such  he  had 
the  right  to  disaffirm  and  treat  as  void  the  mortgage  if  it  was 
made  in  fraud  of  the  rights  of  creditors.  It  appears  that 
there  were  other  creditors  of  the  deceased,  and  it  is  under- 
stood that  he'  was  insolvent.  The  administrator,  therefore, 
had  the  right  to  take  possession  of  the  property,  to  sell  it  at 
public  auction,  and  give  a  good  title  to  the  purchaser,  provided 
the  agreement  complained  of  was,  in  fact,  made. 

As  we  have  been,  the  agreement  may  be  a  tacit  understanding ; 
it  may  be  proved  by  parol  or  inferred  from  the  fact  that  the 
sales  were  permitted  by  the  mortgagee.  The  first  bit  of  evi- 
dence we  have  upon  the  subject  appears  in  the  provisions  of 
the  mortgage  in  which,  it  was  agreed  that  the  mortgagor  should 
remain  and  continue  in  the  quiet  and  peaceable  possession  of 
the  goods  and  chattels  and  have  the  full  and  f I'ee  enjoyment 
of  the  same  until  default  was  made  in  the  payment,  which 
was  a  year  from  the  date  of  the  instrument.  There  was 
further  evidence^to  the  effect  that  the  mortgagee  was  a  brother 
of  the  mortgagor  and  that  he  had  loaned  the  mortgagor  the 
sum  of  $340  to  enable  him  to  carry  on  the  saloon.  The  stock 
in  trade  consisted  of  wines,  ales,  liquors  and  cigars.  The 
business  engaged  in  consisted  of  the  sale  of  these  commodities, 
and  if  they  could  not  be  sold  the  mortgagor  could  not  well 
conduct  his  business  of  keeping  a  saloon.  It  further  appears 
from  the  evidence  that  the  mortgagor  did  continue  the  busi- 
ness of  running  the  saloon  down  to  about  the  time  of  his 
death,  conducting  it  in  the  usual  way.  It  appears  to  us  that 
the  jury  had  the  right  to  infer  from  these  facts  that  it  was 
mutually  understood  between  the  parties  that  the  mortgagor 
should  have  the  right  to  sell  and  dispose  of  the  merchandise 
embraced  in  the  mortgage  for  and  on  his  own  account,  and  that 
the  mortgage  was  consequently  void  as  against  creditors.  This 
question  was  submitted  to  the  jury  without  exception  on  the. 
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part  of  the  defendant,  and  we  must  regard  the  parties  as 
concluded  by  the  finding. 

Upon  the  trial  evidence  was  given  tending  to  show  the 
plaintiffs  receipts  from  sales  made  each  day  for  two  weeks 
before  the  property  was  taken.  After  the  evidence  had  been 
taken  the  objection  was  made  that  there  was  no  claim  made 
for  such  damages.  The  objection  was  overruled  and  an 
exception  was  taken.  Evidence  was  also  given  showing  the 
expenses  each  day.  The  exception  is  not  available  here,  for 
the  reason  that  the  objection  was  not  made  in  time,  and  there 
was  no  motion  to  strike  out  the  evidence  taken.  But  sucli 
damages  were  claimed  in  the  complaint.  It  was  alleged  that 
the  taking  of  the  property  broke  up.  Injured  and  destroyed 
the  plaintiffs  business;  brought  him  into  disgrace,  and 
injured  his  business,  reputation  and  credit,  for  which  he 
suffered  damages,  etc. 

In  determining  the  amount  of  such  damages  it  was  neces- 
sary to  understand  the  nature  and  amount  of  business  that  he 
was  carrying  on  at  the  time  the  property  was  taken,  and  the 
receipts  and  disbursements  for  two  weeks  prior  to  that  time  does 
not  appear  to  us  to  be  too  remote.  {SchUe  v.  Brockhahu%^  80 
N.  Y.  614.)  Evidence  was  also  given  tending  to  show  that 
there  was  an  arrangement  between  the  administrator  and  the 
defendant  by  which  the  property  was  to  be  sold  and  the  pro- 
ceeds retained  subject  to  the  determination  of  the  question  of 
the  validity  of  the  mortgage.  Objection  was  taken  to  this 
evidence  as  irrelevant  and  incompetent.  The  conversation 
was  with  Mr  Tenny,  the  defendant's  lawyer,  the  person  who 
had  been  employed  to  foreclose  the  mortgage  and  take 
possession  of  the  property.  A  controversy  had  .  arisen 
between  him  and  the  public  administrator  as  to  the  validity 
of  the  mortgage ;  the  objection  was  not  placed  upon  the 
ground  that  Tenny  was  not  authorized  to  make  the  arrange- 
ment ;  had  it  been,  evidence  to  that  effect  might  have  been 
supplied ;  for  this  reason  the  exception  is  not  well  taken. 

The  plaintiff  was  permitted  to  testify  as  to  the  cost  of 
articles  purchased   by  him    from    other  sources  than   the 
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administrator,  which  he  claimed  was  taken  by  the  defendant, 
and  also  as  to  the  amount  that  he  paid  for  the  property  taken 
at  the  administrator's  sale.  The  first  objection  was  based 
npon  the  ground  that  it  furnished  no  evidence  of  the  actual  value 
at  the  time  that  the  property  is  alleged  to  have  been  taken. 
It,  however,  appeared  that  the  property  had  been  purchased 
within  three  weeks  of  the  time  that  it  was  taken,  and  there  is 
no  pretense  that  it  had  changed  in  value  during  that  time. 
The  second  objection  was  based  upon  the  ground  that  the 
witness  was  not  an  expert  as  to  the  value  of  such  property. 
The  court  admitted  the  evidence,  but  subsequently  held  that 
he  was  not  qualified  to  give  an  opinion  as  to  the  value  of  the 
property,  upon  the  ground  that  he  was  not  an  expert.  His 
evidence  was  to  the  effect  that  he  was  familiar  with  such 
property ;  that  he  ha4  bought  and  sold  that  grade  of  prop- 
erty, and  had  for  eight  years  been  engaged  in  the  business 
of  keeping  a  saloon  and  in  buying  and  selling  fixtures  and 
saloons.  It  appears  to  us  that  he  was  competent  to  express 
his  judgment  as  to  the  value  of  the  property,  and  we  are, 
therefore,  of  the  opinion  that  the  evidence  was  competent  Ind 
within  the  rule  stated  in  the  case  of  Hoffmcjm  v.  Conner 
(76  N.  Y.  121-124). 

The  defendant  requested  the  court  to  charge  that  the 
plaintiff  must  prove  that  this  mortgagor  actually  sold,  as  his 
stock  in  trade,  property  covered  by  the  mortgage  and  applied 
the  money  to  other  purposes  than  the  mortgage  debt,  which 
was  refused.  It  was  the  agreement  that  the  mortgagor  might 
sell  the  stock  in  trade  and  apply  the  proceeds  to  other  purposes 
than  the  mortgage  debt,  that  vitiated  the  mortgage,  and  .not 
the  fact  that  such  sale  had  been  made.  But  the  request  is 
incomplete,  and  as  it  stands  is  meaningless.  It  does  not  point 
out  the  consequences  that  would  result  in  case  of  failure  to 
make  such  proof.  We  suppose  that  the  defendant  intended 
to  request  the  court  to  charge  that  the  plaintiff,  in  order  to 
recover  J  must  prove,  etc.*  The  proposition  was  substantially 
charged,  and  we  do  not  feel  justified  in  supplying  the  words 
necessary  to  make  the  exception  available.     We  have  exam- 
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ined  the  other  exceptions  appearing  in  the  case,  but  are  of  the 
opinion  that  they  point  to  no  error. 

The  judgment  should,  therefore,  be  affirmed,  with  costa^ 

All  concur. 

Judgment  affirmed. 


James  MacNaughton,  on  Behalf  of  Himself  and   Others, 
Appellant,  v.  Ralph  R.  Osgood  et  ah.  Respondents. 

The  record  on  appeal  in  an  equity  action  showed  that  the  action  was  brought 
to  trial  at  a  circuit  before  a  jury:  that  at  the  close  of  the  evidence 
defendants'  counsel  moved  to  dismiss  the  complaint  and  plaintiff  asked 
to  go  to  the  jury  upon  certain  questions  of  fact.  Plaintiff's  motion  was 
denied,  the  complaint  dismissed  and  exceptions  ordered  to  be  heard 
in  the  first  instance  at  General  Term.  At  General  Term  an  order  was 
entered  overruling  the  exceptions  and  denying  plaintiff's  motion  for  a 
new  trial,  and  a  judgment  was  then  entered  which  recited  the  trial,  the 
direction  for  the  dismissal  of  the  complaint,  the  exceptions  thereto,  the 
order  that  they  be  heard  in  the  first  instance  at  General  Term,  the  motion 
for  a  new  trial  and  the  decision  of  the  General  Term  thereon,  and  adjudged 
that  the  complaint  be  dismissed  with  costs  and  disbursements.  Plautiff 
appealed  to  this  court,  stating  in  his  notice  of  appeal  that  he  intended  to 
bring  up  for  review  the  order  of  the  General  Term  denying  the  motion 
for  a  new  trial.  Eeld,  that  the  record  presented  no  question  for  review 
upon  the  merits;  that,  regarding  the  proceeding  as  a  trial  by  the  court, 
no  decision  was  made  as  required  by  the  Code  of  Civil  Procedure;  that 
there  was  no  authority  to  direct  exceptions  in  a  case  triable  by  the  court 
to  be  heard  in  the  first  instance  at  the  General  Term,  that  proceeding 
being  limited  to  a  case  triable  by  a  jury.    (§  1000.) 

A  motion  for  a  new  trial,  except  in  the  cases  specified  in  sections  999, 1000 
and  1001  of  said  Code,  must,  in  the  first  instance,  be  made  at  Special  Term. 

In  an  equity  action  the  complaint  cannot  be  dismissed  on  atrial  of  questions 
of  fact  by  the  jury.  A  verdict  must  be  rendered  upon  all  the  questions 
submitted  and  the  case  afterwards  brought  to  a  hearing  before  the  court 
the  same  as  if  there  had  been  no  verdict. 

(Argued  June  10,  1889;  decided  June  18,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  20,  1886,  which  affirmed  a  judgment  in  favor  of 
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defendante,  and  ordered  the  exceptions  to  be  heard  in  the  first 
instance  at  the  General  Term. 

The  natnre  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

George  L.  Stedman  for  appellant. 

£8ek  Cowen  for  respondents.  This  was  an  action  in  equity, 
and  was  properly  decided  by  the  court  as  to  the  facts  as  well 
as  the  law,  and  no  error  was  or  could  be  committed  by  the 
trial  court  in  refusing  the  plaintiflE  leave  to  go  to  the  jury  upon 
the  facts.  {Brinckerhoff  v.  Bostwick^  99  N.  Y.  185 ;  Carroll 
V.  Deimdy  95  id.  252.)  The  exception  of  the  defendant  to  the 
ruling  of  the  court,  dismissing  the  complaint,  was  not  well 
taken,  and  can  present  no  question  for  the  decision  of  this  court, 
except,  perhaps,  the  question  whether  or  not  the  plaintiff  had 
an  absolute  and  undisputable  right  to  the  relief  demanded  in 
the  complaint,  or  some  part  of  it.  {Bishop  v.  Empire  T.  Cfe., 
37  N.  Y.  Supr.  Ct.  12.) 

George  Richards  for  trustees,  respondents.  The  court  was 
not  in  error  in  denying  the  plaintiff's  motion,  made  for  the  first 
time  at  the  trial,  to  go  to  the  jury  upon  the  questions  of  fact 
(Code,  §§  970,  971 ;  O^JSTdll  v.  James,  43  N.  Y.  84 ;  WincheU 
V.  Hicks,  18  id.  558  ;  MvUer  v.  McKesson,  73  id.  198 ;  95  id. 
252.)  The  framing  of  issues  of  fact  in  equity  causes  is  a  dis- 
cretionary matter,  and  a  refusal  is  not  the  subject  of  an  appeal. 
(  Wright  V.  Nostrand,  94  N.  Y.  31.)  In  equity  causes,  if 
substantial  justice  has  been  done,  a  reversal  or  a  new  hearing 
wiU  not  be  granted.  {MaUer  ofN.  T.  C.  B.  B.  Co.,  90  N.  Y. 
342.)  As  plaintiff  preferred  no  request  to  the  trial  justice  to 
make  any  findings  of  fact  or  conclusions  of  law,  and  if  there 
were  any  omission  or  irregularity  in  that  regard,  it  would  not 
be  chargeable  to  the  respondents.  {Grant  v.  Morse,  22  N.  Y. 
325;  WoodhvUy.  Rosenthal,  61  id.  390,  391;  46  id.  259 ; 
48  id.  365 ;  54  id.  217.)  Though  in  form  the  prayer  of  a  com- 
plaint may  show  an  action  purely  equitable,  the  parties,  not- 
withstanding, may  try  it  at  a  circuit  before  a  jury,  and  be 
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bound  by  the  rules  of  practice  applicable  to  such  a  trial 
{Smith  V.  Osbam,  45  How.  351.)  Though  the  case  cannot 
legally  be  tried  by  a  jury,  if  the  parties  proceed  to  trial  before 
a  jury,  the  cause  will,  as  a  matter  of  practice,  be  regarded  as 
properly  a  jury  case.  {JEnos  v.  Dayharsh^  6  N.  T.  531.) 
Parties  may  waive  the  right  to  a  jury  trial.  (Code,  §  1000.) 
An  exception  to  a  dismissal  of  the  complaint,  as  well  as  the 
other  exceptions,  may  be  ordered  to  be  so  heard  by  the  Gen- 
eral Term.  {Lake  v.  Artisans'  BTc.,  3  Abb.  [K  S.]  209 ; 
S.  C,  3  Keyes,  276.)  Such  an  order  has  been  held  not  to  be 
appealable.    {Beuttie  v.  Niagara  San).  Bk.^  41  How.  138.) 

Dickhison  W,  Richards  for  The  Osgood  Dredge  Company, 
respondent. 

Brown,  J.  This  action  was  brought  by  tlie  plaintiff  to  obtain 
a  judgment  restraining  the  defendants,  who  are  officers  of *the 
Osgood  Dredge  Company,  from  paying  to  themselves  salaries, 
voted  to  themselves,  and  to  compel  them  to  refund  to  the  corpo- 
ration, amounts  paid  as  salaries  before  the  commencement  of  the 
action.  After  setting  forth  the  facts  which  it  is  claimed  give 
rise  to  the  cause  of  action,  the  complaint  demands  judgment 
as  follows :  "  Wherefore  the  plaintiff  demands  judgment  that 
the  defendant  Osgood,  Howe  and  Blessing,  and  each  of  them, 
be  enjoined  and  restrained  from  paying  to  the  said  Howe  $400 
per  month  as  salary,  to  the  said  Osgood  $200  per  month  as 
salary,  and  that  the  said  Howe  and  Osgood,  respectively,  repay 
to  the  said  Osgood  Dredge  Company  the  moneys  already 
received  by  them ;  *  *  *  and  that  the  acts  of  said  trustees 
fixing  the  salaries  of  said  Osgood  and  Howe  be  declared  fraudu- 
lent and  in  violation  of  their  duties,  and  for  such  other  and 
further  relief  as  may  be  just  and  proper."  The  defendants 
all  answered.  The  record  before  the  court  shows  that  the 
action  was  bought  to  trial  at  the  circuit  in  the  city  of  Albany 
January  22,  1880.  At  the  close  of  the  testimony  the  defend- 
ants' counsel  moved  to  dismiss  the  complaint,  and  the  plaint- 
iff asked  to  go  to  the  jury  upon  certain  questions  of  fact.  The 
latter  motion  was  denied  and  the  complaint  dismissed,  to  all  of 
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which  plaintiff  excepted.  The  court  then  ordered  the  excep- 
tions to  be  heard  in  the  first  instance  at  the  General  Term, 
and  stayed  proceedings  meanwhile.  The  case  was  heard  at 
General  Term  and  decided  in  May  1886,  by  which  decision 
jthe  exceptions  were  ovemiled  and  the  plaintiff's  motion  for  a 
new  trial  was  denied,  and  an  order  entered  accordingly.  A 
judgment  then  appears  to  have  been  entered,  which  recites 
the  trial,  the  direction  for  the  dismissal  of  the  complaint,  and 
the  exceptions  thereto,  the  order  that  the  exceptions  be  heard 
in  the  first  instance  at  the  General  Term,  the  motion  for  a  new 
trial  upon  such  exceptions  and  the  decision  thereon  of  the 
General  Term,  and  adjudges  that  the  complaint  be  dismissed 
and  that  the  defendants  recover  of  the  plaintiff  the  costs  and 
disbursements.  From  the  judgment  so  entered  the  plaintiff 
appealed  to  this  court  specifying  in  his  notice  of  appeal  his 
intention  to  bring  up  for  review  the  order  of  the  General  Term 
denying  the  motion  for  a  new  trial. 

The  action  was  one  triable  by  the  court,  and  neither  party 
was  entitled  to  a  trial  by  a  jury.  (Code  of  Civ.  Fro.  §§  968, 
969.)  Questions  of  fact  arising  upon  the  issues  might,  however, 
have  been  directed  by  the  court  to  be  tried  by  a  jury.  (§  971.) 
The  determination  of  the  jury  upon  such  questions  is  not, 
however,  controlling  on  the  court  upon  the  facts  involved  in 
the  issue.  • 

Prior  to  the  Code  the  practice  was  to  award  a  feigned  issue 
and  take  the  verdict  of  a  jury  thereon  to  aid  the  chancellor ; 
and,  though  differing  in  form  under  the  Code,  the  practice  is 
substantially  the  same.  ( YermUyea  v.  Palmer^  52  N.  Y.  471.) 
For  like  purposes  issues  may  be  framed  and  sent  to  the  circuit 
for  trial  by  a  jury,  and  the  court,  upon  further  hearing  of  the 
case,  may  adopt  the  findings  of  the  jury  upon  the  facts  or  may 
modify  or  reject  them  altogether.  The  action  must  be  brought 
to  a  hearing  before  the  court,  and  the  court's  decision  must  be 
made  in  writing  in  the  same  manner  as  if  there  had  been  no 
verdict  of  the  jury  on  the  issues.  {Acker  v.  Ldand,  109 
N.  Y.  5;  Carroll  v.  Deimel,  95  id.  252.) 
SiOKELs  —Vol.  LXIX.    73 
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For  the  purpose  of  a  review  upon  the  merits  there  must  be 
a  decision  in  writing,  in  which  the  facts  found  and  the  conclu- 
sion of  law  must  be  separately  stated,  and  such  decision  must 
direct  judgment  to  be  entered  thereupon.  (Code,  §  1022.) 
And  appropriate  exceptions  must  be  taken  to  such  conclusion 
of  the  court  in  the  manner  provided  by  statute.  (§  994.)  In 
this  case  the  record  before  us  does  not  present  any  question 
for  review  upon  the  merits.  No  question  of  fact  was  directed 
to  be  tried  by  a  jury  and  none  was  submitted  to  the  jury  that 
was  impanneled  at  the  circuit.  If  we  regard  that  proceeding 
B8  a  trial  by  the  court,  no  decision  has  ever  been  made  in  the 
manner  directed  by  the  Code.  There  was  no  authority  to 
direct  exceptions  in  a  case  triable  by  the  court  to  be  heard  in 
the  first  instance  at  the  Greneral  Term.  Tliat  proceeding  is 
limited  to  a  case  triable  by  a  jury.     (§  1000.) 

A  motion  for  a  new  trial,  except  in  the  cases  specified  in 
sections  999,  1000  and  1001  of  the  Code,  must,  in  the  first 
instance,  be  made  at  the  Special  Term.  And  in  an  equity 
action  the  complaint  cannot  be  dismissed  on  a  trial  of  questions 
of  fact  by  the  jury.  A  verdict  must  be  rendered  upon  aU  the 
questions  submitted  and  the  case  afterwards  determined  by 
the  court.  {Moore  v.  Met.  JVat.  Bk.^  55  N.  T.  41 ;  BirdsaU 
V.  Patterson^  51  id.  43.)  The  proceedings  contained  in  the 
record  were,  therefore,  irfe^ilar  and  unauthorized.  There 
has  been  no  trial  in  the  manner  provided  by  law,  and  no  decision 
appears  in  the  case ;  and  there  is  nothing  to  support  the  judg- 
ment appealed  from,  and  no  question  upon  the  merits  of  the 
iCase  is  before  this  court. 

The  judgment  should  be  reversed,  without  costs,  with  leave 
to  the  parties  to  proceed  de  novo  at  the  Special  Term  in  such 
manner  as  they  shall  be  advised. 

All  concur,  except  Pabkeb,  J.,  not  sitting. 

Judgment  accordingly. 
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Jakes  B.  Coebett,  Respondent,  v.  ThbTwentt-thiiu)  Stkebt        / 
Railway  Company,  Appellant. 

The  rale  of  the  common  law,  that  an  action  to  recover  damages  for  a  per- 
sonal injury  abates  on  the  death  of  the  plaintiff,  is  not  changed  by  the 
Code  of  Civil  Procedure  except  where  "  a  verdict,  report  or  decision  "  has 
been  rendered  upon  the  issues.    (§  764.) 

A  nonsuit  on  trial  by  jury  is  not  a  '*  decision  "  within  the  meaning  of  said 
Ck)de,  nor  is  an  order  of  General  Term  reversing  a  judgment  entered  on 
the  nonsuit;  that  word  refers  to  a  decision  made  by  a  court  on  trial 
without  If  jury. 

A  stipulation  for  judgment  absolute,  in  case  of  affirmance,  given  by  defend- 
ant on  appeal  to  this  court  from  the  General  Term  order  of  reversal,  does 
not  prevent  the  abatement  of  the  action,  where  plaintiff  dies  after  the 
appeal 

(Argued  June  18,  1889;  decided  June  25,  1889.) 

Motion  to  revive  and  continue. 

The  action  was  brought  to  recover  oamages  for  personal 
injuries. 

On  trial  at  circuit  the  court  nonsuited  plaintiff.  From  the 
judgment  entered  thereon  plaintiff  appealed  to  the  General  • 
Term,  which  reversed  the  judgment  and  ordered  a  new  trial. 
Defendant  appealed  from  the  order  to  this  court  giving  the 
requisite  stipulation  for  judgment  absolute  in  case  of  affirm- 
ance.   After  the  appeal  was  perfected  the  plaintiff  died. 

Hermon  H.  Shook  for  motion.  The  motion  is  properly 
made  to  this  court.  (Code  of  Civil  Pro.  §  1299.)  There 
having  been  two  decisions  in  this  case  before  the  death  of  the 
plaintiff,  the  action  has  not  abated.  (Code  of  Civil  Pro. 
§§  764,  3343,  sub.  5 ;  Eaton  v.  Wells,  82  N.  T.  576 ;  Govt  v. 
Blcmd,  12  Abb.  462 ;  22  How.  2.)  Under  the  former  Code 
of  Procedure  a  verdict  was  necessary  to  pi^vent  an  abatement. 
(Code  of  Pro.  §  121.)  The  courts  limited  it  to  cases  where 
the  verdict  was  upheld.  ( Woods  v.  Phillips^  1 1  Abb.  [N.  S.]  1 ; 
Spooner  v.  Keeler^  51  N.  Y.  527.)  If  a  verdict  was  set  aside, 
before  or  after  the  death  of  aparty,  the  representatives  could  proe- 
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ecute  any  appeal  or  other  remedy  capable  of  restoring  it.  {Woods 
v.  Phillips,  11  Abb.  [N.  S.]  1.)  It  seems  to  have  been  left 
an  open  question  whether  the  action  could  be  continued  after 
a  final  order  for  a  new  trial.  (Code  of  Civil  Pro.  §  764; 
Laws  of  1881,  chap.  277.)  The  present  motion  should  be 
granted  as  the  judgment  here  has  not  yet  been  finally  set  aside. 
(Code  of  Civil  Pro.  §§  191,  sub.  1, 194.)  As  there  was  anon- 
suit  the  facts  and  law  were  both  before  the  General  Term, 
and,  consequently,  when  the  appeal  comes  on  to  be  heard  here 
it  will  present  a  case  for  the  application  of  the  rule  that  where 
a  new  trial  is  ordered  by  the  General  Term,  wheil  the  facts 
and  law  are  both  before  it,  if  the  defeated  party,  instead  of 
going  back  for  a  new  trial,  appeals  to  the  Court  of  Appeals 
with  a  stipulation,  he  incurs  the  danger  of  an  affirmance  even 
on  technical  grounds  and  a  judgment  absolute.  (Maciexj  v. 
Lewis,  73  K  Y.  382;  Arnold  v.  Robertson,  50  id.  683; 
Jameson  v.  Ring  Ass.,  54  id.  673 ;  People  v.  Supervisors, 
70  id.  228 ;  Krekeler  v.  Thavle,  73  id.  608 ;  Godfrey  v. 
Moser,  66  id.  250.)  The  stipulation  of  the  appellant  was  & 
virtual  waiver  of  all  questions  save  the  one  question  of  the 
opinion  of  this  court  on  the  rights  of  the  parties.  {Cox  v. 
R.  R.  Co.,  63  K  T.  414.) 

Leslie  W.  Russell  opposed.  The  action  has  abated.  (2  R.  S. 
447,  §§  1,  2 ;  Hegerich  v.  Keddie,  99  N.  T.  258 ;  Cregan  v. 
Crosstown  R.  R.  Co.,  75  id.  192;  83  id.  595;  Price  v. 
Price,  75  id.  244.)  The  determination  of  the  General  Term 
was  not  a  "  decision "  within  section  764  of  the  Code  of 
Civil  Procedure.  (Code  of  Civil  Pro.  §§  1010, 1022 ;  Adams 
V.  NeUis,  59  How.  Pr.  385.)  If  the  judgment  at  the  circuit 
had  been  in  favor  of  the  plaintiff  instead  of  the  defendant, 
and  it  had  been  reversed  and  a  new  trial  ordered,  plaintiff's 
death  before  the  second  trial  would  have  stopped  the  action. 
{Stringham  v.  Stewart,  22  Abb.  K  C.  281.)  The  case  would 
be  different  if  the  plaintiff  had  had  a  verdict  at  circuit  and  the 
General  Term  had  reversed  it.  Then  an  appeal  could  have 
been  prosecuted  by  plaintiff's  representatives  because  they 
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would  have  been  seeking  to  restore  the  judgment,  a  property 
right,  and  would  not  have  been  proceeding  to  establish  the 
original  cause  of  action.  (  Wood  v.  PhUlips^  11  Abb.  [N.  S.]  1 .) 
The  thing  the  executors  seek  to  defend  is  not  a  judgment,  but 
merely  an  order  that  the  original  cause  of  action  shall  be 
heard  and  the  personal  injuries  assessed.  {Spooner  v.  Keller^ 
61  K  Y.  637 ;  Comatoch  v.  Dodge,  43  How.  Pr.  97 ;  Kehey 
Y.  Jewetty  34  Hun,  11 ;  Smith  v.  Lynch^  12  N.  Y.  Civ.  Pro. 
Eep.  348,) 

Follett,  Ch.  J.  This  action  is  for  a  recovery  of  damages 
for  a  personal  injury  (Code  of  Civ.  Pro.  §  1343,  subd.  9),  and 
the  rule  of  the  common  law  that  such  an  action  abates  on  the 
death  of  the  plaintiff  is  not  changed  by  section  764  of  the  Code 
of  Civil  Procedure,  unless  a  verdict,  report  or  decision  has 
been  rendered  upon  the  issues.  Neither  a  verdict  nor  a  report 
has  been  rendered  in  this  action.  The  word  "  decision,"  as 
used  in  this  section,  refers  to  a  decision  made  by  a  court  upon 
a  trial  of  issues  without  a  jury.  (Code  of  Civ.  Pro.  §  1343, 
subd.  5.)  This  action  was  not  tried  by  the  court  without  a 
jury,  and  the  nonsuit  is  not  a  decision  within  the  meaning  of 
section  764.  The  order  of  the  General  Term  reversing  the 
judgment  entered  on  the  nonsuit  was  not  made  upon  the  hear- 
ing or  trial  of  the  issues,  and  is  not  a  decision  within  the 
meaning  of  the  section  last  cited. 

The  stipulation  given  by  the  defendant  upon  appealing  to 
this  court  does  not  prevent  the  abatement  of  the  action.  The 
law-making  power  did  not  intend  that  the  stipulation  provided 
for  in  subdivision  1  of  section  191  should  relate  to  or  affect  the 
survivability  of  causes  of  action,  or  the  abatement  of  actions ; 
nor  did  either  of  the  parties  to  this  action  intend  that  the 
stipulation  should  affect  or  have  any  relation  tb  the  abatement 
of  the  action,  or  to  the  survivability  of  the  cause  of  action. 
The  action  has  abated  and  the  court  is  without  power  to  revive  it. 

The  motion  to  revive  should  be  denied,  with  costs. 

AU  concur. 

Motion  denied. 
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Eugene  E.  Fbedenbubo,   Eespondent,  v.  The   Kobthebn 
C^ENTRAii  Railway  Company,  Appellant. 

Plaintiff,  a  switchman  employed  in  defendant's  yard  at  £.,  while 
engaged  in  coupling  cars  stepped  into  a  cattle-guard  and  was  injured. 
In  an  action  to  recover  damages^  it  appeared  that  the  cattle-guard  was 
near  scales  where  defendant  weighed  its  cars,  and  the  cars,  when 
pushed  from  the  scales,  passed  over  it;  it  had  been  there  for  several 
years,  and  no  injury,  so  far  as  appeared,  had  resulted  from  it. 
Plaintiff  had  been  in  defendant's  employ  thi-ee  days.  The  accident 
happened  in  the  evening.  Plaintiff  had  a  lighted  lantern  and  was 
directed  to  couple  a  car  just  pushed  from  the  scales  with  one  that 
had  preceded  it ;  the  ends  of  the  two  cars  which  he  sought  to  couple 
were  over  the  cattle-guard;  he  stepped  into  it  and  the  injury  resulted. 
Plaintiff 's  duties  had  not  previously  called  him  to  the  place  in  question. 
Jleld,  the  fact  that  the  location  of  the  cattle-guard  was  at  a  place  where 
cars,  when  weighed,  were  habitually  coupled,  imposed  upon  defendant 
the  duty  to  use  care  to  make  that  place  reasonably  safe  for  its  employes; 
and  the  evidence  authorized  a  finding  that  defendant,  in  permitting  the 
cattle-guard  to  remain  in  that  place  in  the  condition  it  was,  failed  to  per- 
form its  duty  to  its  employes,  and  so  was  chargeable  with  negligence; 
also,  that  the  evidence  justified  a  finding  that  plaintiff  had  no  knowledge 
of  the  cattle-guard,  and  was  not  guilty  of  negligence  in  failing  to  observe  it. 

(Argued  June  11,  1889;  decided  June  25,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  1,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  on  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Divert  di  Redfidd  for  appellant.  Plaintiff  was  bound  to 
make  himself  acquainted  with  the  situation  and  the  duties  of 
the  occupation  he  voluntarily  assumed.  {De  Forest  v.  Jewetty 
88  N.  Y.  264.)  The  permanent,  necessary  and  visible  con- 
struction of  switches,  cattle-guards  and  things  of  that  nature, 
necessarily  affecting  the  safety  of  brakemen  in  the  perform- 
ance of  their  ordinary  work,  are  things  they  must  learn  by  the 
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exercise  of  observation,  and  must  not  wait  to  be  told  of  them 
by  those  who  acquired  knowledge  in  the  same  way.  {Hobin- 
8on  V.  CI,  JS.I.d:  P.  i?.  Ji.  Co.,  71  Iowa,  102;  83  K  W. 
Eep.  193.) 

ff,  Austin  Clark  for  respondent  It  was  negligence  in  the 
defendant  to  suffer  this  excavation,  hole  or  cattle-guard  at  this 
place  where  they  required  plaintiff  to  couple  cars.  {Bttmniell 
V.  IHlworihj  Porter  ife  Cb.,  3  East  Rep.  '821 ;  Strmgham  v. 
Stemn%  100  N.  T.  516 ;  PanUar  v.  T.  F.  I.  M.  Co.,  99  id. 
368  ;  Benzmg  v.  Steinway,  &N.  E.  Rep.  449.)  The  questions 
were  of  fact  for  the  jury.  {Cook  v.  i^^.  T.  C  jR.  JS.  Co., 
1  Abb.  Ct  App.  Dec.  432;  JUehan  v.  S.  B.  ds  N.  T.  R.  R. 
Co.,  73  N.  Y.585;  Planky.  iT.  T.  C.diH.  R.  R.  R.  Co.,  60 
id.  607;  Gibson  v.  Erie  R.  Co.,  63  id.  449 ;  Zoning  y.  N.  Y. 
C.  R.  R.  Co.,  49  id.  621.) 

Bbadlst,  J.  The  action  was  founded  upon  the  alleged 
negligence  of  the  defendant,  and  brought  to  recover  damages 
for  personal  injury  suffered  by  the  plaintiff  while  in  the  service 
of  the  defendant.  The  plaintiff  had  been  in  such  service 
three  days  as  switchman  in  the  (defendant's  yard  at  Elmira, 
N.  Y.,  and  then  while  engaged  in  coupling  cars  his  arm  was 
crushed,  and,  as  the  consequence,  was  amputated.  The  evi- 
dence warranted  the  conclusion  that  the  injury  was  caused  by 
his  stepping  into  a  cattle-guard,  where  he  was  proceeding  to 
couple  cars.  And  the  charge  of  negligence  against  the  defend- 
ant is  made  upon  the  fact  that  it  had  put  and  maintained,  as 
it  had,  the  V3attle-guard  at  that  place.  It  was  near  the  scales 
where  the  defendant  weighed  its  cars,  and  on  and  over  it  the 
cars  passed  when  pushed  from  the  scales  after  being  weighed. 
On  this  occasion  the  defendant  was  engaged  in  weighing  cars. 
And  when  the  weight  of  one  was  taken,  that  car  was  shoved 
off  and  at  the  same  time  another  placed  on  the  scales  by  the 
movement  of  the  engine  at  the  other  end  of  the  train.  In 
that  manner  cars  were  displaced  from  and  placed  upon  the 
scales  until  the  weighing  of  those  of  the  train  put  there  for 
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that  purpose  was  completed.  When  the  second  one  was 
shoved  from  the  scales  the  plaintiff  was  directed  to  go  and 
couple  it  with  the  car  which  preceded  it.  This  he  was  pro- 
ceeding to  do  when  he  received  the  injury.  The  ends,  which 
he  sought  to  couple,  of  the  two  cars  were  over  the  cattle- 
guard,  which,  he  stepped  into  and  fell.  And  it  must  here  be 
assumed  that  this  was  the  cause  of  the  injury.  His  arm  was 
caught  between  the  bumpers  of  those  approaching  cars  and 
crushed.  When  the  plaintiff  entered  into  the  defendant's 
employment  he  assumed  the  usual  hazards  of  the  service  and 
such  risks  as  were  apparent  to  observation.  {Gibson  v.  JSrie 
B.  Co.,  63  N.  Y.  449.) 

But  the  duty  was  with  the  defendant  to  use  reasonable  care 
in  providing  suitable  means,  appliances  and  structures  with  a 
view  to  the  safety  of  its  employes,  and  that  they  might  not 
unnecessarily  be  exposed  to  danger  of  injury  in  the  service. 
The  use  of  cattle-guards  are  essentially  proper  for  recognized 
purposes  at  some  places  on  railroads.  The  question  has 
relation  to  the  location  and  situation  of  this  one.  It  had  been 
there  for  several  years.  And  although  it  had  been  usual  to 
couple  over  it  cars  as  they  came  from  the  scales,  no  injqry,  so 
far  as  appears,  had  resulted  from  it.  The  fact  that  the  location 
in  question  was  the  place  where  cars,  when  weighed,  were  com- 
monly and  habitually  coupled,  imposed  upon  the  defendant 
the  duty  to  use  care  to  make  that  place  reasonably  safe  for 
that  service  of  its  employes.  The  description  given  of  this 
structure  was  such,  as  to  enable  the  jury  to  say,  that  it  was  liable 
to  put  in  danger  of  injury  a  person  proceeding  to  couple  cars 
there  without  the  caution  which  knowledge  of  it  would  enable 
him  to  exercise.  And  upon  the  evidence  the  finding  of  the 
jury  was  warranted  that  the  defendant,  in  permitting  the  cattle- 
guard  to  remain  at  that  place  in  the  condition  which  it  was, 
had  failed  to  perform  its  duty  to  its  employes,  and  was 
chargeable  vrith  negligence.  But  that  did  not  render  the 
defendant  liable  to  the  plaintiff  if  the  cattle-guard  was  obvious 
or  known  to  him  at  the  time  in  question.  {De  Forrest  v. 
J&voett,  88  N.  Y.  264;;  Aj[>pd  v.  B.,  N.    T.  <fe  P.  B.  B. 
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Co.y  111  id.  550.)  The  occurrence  was  in  the  evening;  it  was 
then  dark ;  and  although  the  plaintiff  had  a  lighted  lantern, 
the  evidence  permitted  the  jury  to  find  that  he  had  no  knowl- 
edge up  to  that  time  of  the  cattle-guard,  and  that  without  any 
negligence  on  his  part  he  did  not  observe  it  at  the  time  he 
attempted  to  couple  the  cars  upon  the  occasion  when  he 
received  the  injury.  It  is  urged  that  the  plaintiff  was  bound 
to  make  himself  acquainted  with  the  situation  presented  by  the 
various  structures  about  the  yard  and  their  condition.  It  is 
quite  true' that  his  duty  was  to  use  due  diligence  to  familiarize 
himself  by  observation  with  the  structures  and  their  situation 
and  condition  in  the  yard  with  a  view  to  his  own  safety  in  the 
performance  of  his  duty  and  for  the  protection  of  himself  against 
injury.  But  his  recent  entrance  into  the  service,  and  the 
fact  that  his  duties  hitherto  had  not  called  him  to  the  place  in 
question,  enabled  the  jury  to  find  that  his  failure  to  escape  the 
injury,  was  not  attributable  to  any  want  of  diligence  on  his  part 
in  that  respect.  The  case  seems  to  be  within  the  doctrine  of 
Plank  V.  If^ew  York  Central  and  Hudson  River  Railroad 
Company  (60  N.  Y.  607).  The  exception  to  the  denial  of 
the  motion  for  nonsuit  was,  therefore,  not  well  taken.  And 
the  questions  of  fact  presented  by  the  evidence  were  properly 
submitted  to  the  jury. 

The  judgment  should  be  affirmed. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
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Edward  BIane,  Appellant,  v.  The  City  op  Brooklyn, 
Bespondent. 

The  provision  of  the  charter  of  the  dty  of  Brooklyn  (§  9,  tit.  10,  chap.  863, 
Laws  of  1878)  which  declarer  that  the  assessment^roU  "  shall  he  duly 
sworn  to  by  at  least  two  of  the  assessors  *  *  *  to  the  effect  that  they 
have  together  personally  examined  within  the  year  past  each  and  every 
lot  or  parcel  of  land,"  etc.,  does  not  require  that  all  of  the  venfying 
assessors  should  depose  that  they  together  examined  the  property;  it  is 
sufficient  if  at  least  two  of  them  swear  that  they  did  so  examine. 

Where,  therefore,  a  roll  was  verified  by  all  of  the  assessors,  each  severally 
deposing  that  at  least  two  of  them  "have  together  personally  examined," 
etc.,  hsld,  this  was  a  sufficient  compliance  with  the  statute;  that  it  wasnot 
necessary  to  identify  the  two  who  made  the  examination. 

The  provision  of  the  act  of  1878,  relative  to  the  collection  of  taxes  and  assess- 
ments in  the  city  of  Brooklyn  (Chap.  846,  Laws  of  1878),  which  requires  that 
'*  the  annual  taxes  shall  be  confirmed  by  the  common  council,  the  tax-roll 
signed  by  the  board  of  supervisors,  and  the  books  delivered  to  the  col- 
lector of  taxes  on  or  before  the  fifteenth  day  of  November,"  was  not 
designed  to  change  Che  method  of  assessing  the  annual  taxes,  but  to  fix 
the  time  within  which  all  the  requisite  steps  shall  be  taken,  and  the  refer- 
ence to  the  signing  of  the  roll  by  the  board  of  supervisors  is  simply  to 
the  signing  of  the  warrant  annexed  to  the  roll  as  prescribed  by  the 
Revised  Statutes.    (1  R.  S.  896,  §  87.) 

Where,  therefore,  it  appeared  that  a  roll  was  signed  by  a  majority  of  the 
then  board-  of  supervisors,  and  was  duly  approved  and  confirmed  by 
resolution  of  the  board,  held,  that  this  met  the  requirements  of  the  statutes. 

It  is  not  essential  to  the  validity  of  a  return,  made  by  the  registrar  of 
arrears,  of  taxes  levied  in  the  previous  year  remaining  unpaid,  that  it 
shall  be  authenticated  by  a  written  certificate  signed  by  the  collector. 

A  mistake  in  the  printed  list,  prepared  by  the  registrar,  in  the  name  of  the 
street  on  which  the  property  to  be  sold  is  situated  does  not  affect  the 
validity  of  the  sale;  it  is  sufficient  if  the  ward,  block  and  lot  numbers 
be  stated.    (Chap.  405,  Laws  of  1885.) 

The  notice  of  sale,  in  pursuance  of  which  plaintiff's  property  was  sold,  was 
dated  and  first  published  on  March  fifteenth;  the  day  of  sale  specified 
was  April  fourteenth.  Hdd,  that  this  was  a  compliance  with  the  statu- 
tory provision  (§  1,  chap.  405,  Laws  of  1885)  requiring  the  sale  to  be  at 
a  time  "not  less  than  thirty  days  after  the  first  publication." 

(Argued  Juno  11,  1889;  decided  June  25,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  at  the  May  Term,  1888,  which  affirmed  a  judgment  in 
favor  of  the  defendant,  entered  upon  the  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  remove  a  cloud  upon  the  title  of 
real  property  belonging  to  the  plaintiflE  in  the  city  of  Brooklyn, 
which  had  been  sold  for  unpaid  taxes  for  the  year  1884,  upon 
the  ground  that  the  assessment  of  taxes  thereon  was  void ;  to 
cancel  the  sale  and  the  certificate  and  record  thereof,  and  to 
restrain  the  city  and  its  registrar  from  executing  or  delivering 
a  deed  to  the  purchaser. 

The  material  facts  are  stated  in  the  opinion.     ^ 

William  J.  Gaynor  for  appellant.  The  assessment-roll  was 
never  sworn  to  as  required  by  law.  (Laws  1873,  chap.  863, 
tit.  10,  §  9.)  The  oath  taken  is  not  the  oath  prescribed  by  the 
statute,  but  a  voluntary  oath  on  which  perjury  could  not  be 
predicated.  {ShaUuck  v.  Basoom^  105  N.  Y.  45.)  If  the 
oath  in  question  were  not  merely  voluntary,  and  one  to  which 
no  penal  responsibility  would  attach,  yet  it  does  not  come  up  to 
the  test  of  specific  asseveration  of  official  responsibility  and  duty 
done  which  the  statute  prescribes.  {MerAtt  v.  PortcJiester^ 
71  X.  Y.  309-312 ;  People  v.  Ilagadom,  104  id.  516 ;  Breo(yrt 
V.  Brooklyn^  89  id.  128-132;  ShattucTcY.  Boscottl,  105 id.  39; 
Ellwood  V.  Norihrup,  106  id.  172-185 ;  WestfaU  v.  Preston^ 
49  id.  439-455.)  A  failure  of  two  or  more  of  the  assessors 
to  make  the  specific  oath  required  by  the  Brooklyn  charter 
that  they  viewed  the  premises,  leaves  the  supervisors  without 
jurisdiction  to  levy  the  tax.  (^Brevoort  v.  Brooklyn^  89  N.  Y. 
128-132.)  When  the  law  requires  the  tax-roll  or  list  to  be 
accredited  by  the  signatures  to  it  of  certain  officials  it  can 
have  no  validity  unless  so  accredited.  The  registrar  had  no 
authority  to  sell  the  plaintiffs  laud,  he  having  no  written 
return  or  certificate  from  the  collector  that  the  Iax  on  it 
remained  unpaid.  (Laws  of  1871,  chap.  574,  §  5 ;  Hilton  v. 
Bender^  69  K  Y.  75 ;  Cooley  on  Taxation  [2d  ed.]  475 ;  In  re 
Cameron^  50  N..  Y.  502.)  The  notice  of  sale  of  the  plaintiffs 
lot  was  insufficient.     {Bank  v.  Ivesy  2  HiU,  355 ;  Butts  v. 
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JEdwardSy  2  Denio,  164.)  The  return  to  the  registrar  of 
arrears  could  not  be  made  until  after  "  the  expiration  of  one 
year"  from  the  date  of  the  warrant.  {Bank  v.  IveSj  2  Hill, 
355;  Butts  v.  Edwards^  2  Denio,  164;  Ex  parte  Dean^ 
2  Cow.  605 ;  Cornell  v.  Matiftoriy  3  Denio,  12 ;  Homan  v. 
LisweUy  6  Cow.  659;  Fairbanks  v.  Wood^  17  Wend.  329; 
Jackson  v.  Vam,  Valkenburgh^  8  Cow.  260 ;  SmaU  v.  Edrickj 
5  Wend.  137;  Columbia  Road  Co,  v.  Haywood^  16  id. 
422 ;  Young  v.  Whitcomb,  46  Barb.  615 ;  People  v.  If.  T. 
C.  B.  B.  Co.,  28  id.  284 ;  2  R.  S.  [7th  ed.]  1884.) 

Almet  F.  Jenks  for  respondent.  There  must  be  substantial 
compliance  with  all  requirements  of  the  statute  which  are 
intended  for  the  benefit  or  protection  of  the  taxpayer.  Abso- 
lute and  literal  compliance  is  not  required.  {WestfaU  v. 
Preston,  49  iN".  Y.  349 ;  Breooort  v.  Brooklyn,  89  id.  128; 
B.  i&  S.  Z.  B.  B.  Co.  V.  Erie,  48  id.  93.)  The  oath  of  the  assessors 
was  in  compliance^  with  the  law.  (Laws  of  1873,  chap.  873, 
tit.  10,  §  9.)  On  this  oath,  as  it  stands,  an  indictment  for 
perjury  could  be  found  if  there  had  been  any  neglect  of 
statutory  duty.  (Penal  Code,  §§  96,  97,  98,  101 ;  Van  Steenr 
hurgh  V.  Kortz,  10  Johns.  167.)  The  notice  was  ample  within 
the  spirit  of  the  law.  {Inre  U.  E.  R.  B.  Co.,  112  K  Y.  62, 
75.)  The  supervisors  signed  the  tax-rolls  within  the  contem- 
plation of  the  law.  {Chamberlain  v.  Taylor,  43  Hun,  24, 31 ; 
Sorchan  v.  City  of  Brooklyn,  62  N.  Y.  339 ;  Low  v.  Weld, 
52  Me.  588 ;  Bailey  v.  Ackerman,  54  K  H.  527.)  The  sale 
day  was  legal.  The  time  is  to  be  not  less  than  thirty  days 
after  March  fifteenth,  the  first  day  of  publication.  (Sedgwick 
on  Stat.  Law,  356 ;  Laws  of  1885,  chap.  405,  §  1 ;  Butcher  v. 
Wright,  94  TJ.  S.  553-560 ;  Sheets  v.  Sddon,  2  Wall.  177, 
190.)  The  notice  for  correction  was  sufficient.  (Laws  of  1 873, 
chap.  873,  tit.  10,  §  8;  Cooley  on  Tax.  364 ;  Inre  Be  Peyster, 
80  N.  Y.  565,  672 ;  In  re  McMahon,  102  id.  176,  184.) 

Vann,  J.  The  city  of  Brooklyn,  according  to  its  charter, 
has  nine  assessors,  who  are  required  each  year  to  prepare  an 
assessment-roll  for  every  ward.     Upon  the  completion  of  the 
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roll  the  statute  provides  that  it  "  shall  be  duly  sworn  to  by  at 
least  two  of  the  assessors,  according  to  the  oath  provided  by 
law  in  regard  to  assessment-rolls  in  the  different  towns  of  this 
state,  and,  further,  to  the  effect  that  they  have  together  per- 
sonally examined,  within  the  year  passed,  each  and  every  lot 
or  parcel  of  land, 'house,  building  or  other  accessible  property." 
(Laws  1873,  chap.  863,  tit  10,  §  9,  p.  1330.) 

During  the  year  1884  the  roU  for  the  twenty-second  ward 
contained  an  assessment  upon  lot  five  of  block  ninety-five, 
belonging  to  the  plaintiff,  for  the  sum  of  $404.27,  upon  a 
valuation  of  $15,000.  He  failed  to  pay  this  tax  during  the 
period  required  by  law,  and  said  premises  were  afterwards  sold 
under  the  provisions  of  the  charter  relating  to  the  collection 
of  unpaid  taxes,  to  the  defendant,  James  Bryar,  for  the  sum 
of  $8,000.  A  certificate  of  sale  in  due  form  was  delivered 
to  the  purchaser  and  duly  recorded,  and  thereby,  according  to 
a  special  provision  of  law,  became  an  apparent  lien  upon  said 
premises.  (Laws  1873,  chap.  863,  p.  1332.)  Plaintiff  claims 
that  said  sale  and  certificate  are  void,  and  his  first  point  in 
support  of  this  position  is  that  the  assessment-roll  was  not 
sworn  to  as  required  by  the  provisions  of  the  charter.  The 
aflBdavit  annexed  to  the  roll  was  signed  by  each  of  the  nine 
assessors,  who  severally  deposed  and  swore  as  follows :  "  That 
we  have  set  down  in  the  foregoing  assessment-roll  all  the  real 
estate  situated  in  the  twenty-second  ward  according  to  our 
best  information,  and  that  with  the  exception  of  those  cases 
in  which  the  value  of  the  said  real  estate  has  been  changed, 
by  reason  of  pr6of  produced  before  us,  we  have  estimated  the 
value  of  the  said  real  estate  at  the  sums  which  the  majority 
of  the  assessors  have  decided  to  be  the  full  and  true  value 
thereof."  Then  followed  that  portion  which  is  not  the  sub- 
ject of  contention,  and  at  the  close  was  the  part  which  is  the 
chief  source  of  controversy,  in  these  words :  "  And,  further, 
that  at  least  two  of  the  assessors  have  together  personally 
examined  within  the  year  past  each  and  every  lot  or  parcel 
of  land,  house,  building  or  other  accessible  property."  (Laws 
1873,  chap.  863,  tit.  10,  §  9.)    While  it  is  not  claimed  that 
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the  examination  was  not  made  as  required,  it  is  insisted  that 
the  formal  proof  thereof  annexed  to  the  tax-roll  does  not 
comply  with  the  law.  It  is  conceded  that  the  affidavit  con- 
forms to  the  general  requirement  that  it  shall  be  in  the  form 
provided  by  law  in  regard  to  assessment-rolls  in  the  different 
towns  of  the  state,  but  it  is  claimed  that  it  fails  to  meet  the* 
additional  requirement  already  quoted  from  the  city  charter. 
Whether  the  affidavit  upon  its  face  appears  to  be  probable  or 
improbable,  every  part  thereof  must,  in  this  action,  be  assumed 
to  be  true.  The  special  provision  of  the  statute,  when 
analyzed,  simply  requires  that  the  affidavit  shall  state  that  at 
least  two  of  the  assessors  together  made  the  requisite  examina- 
tion, and  that  they  shall  swear  to  it.  The  affidavit  under  consid- 
eration clearly  states  that  at  least  two  of  the  assessors  together 
personally  made  such  examination,  so  that  the  body  thereof 
is  in  exact  conformity  to  the  statute.  It  contains  all  that  the 
law  specifically  requires,  substantially,  if  not  literally,  in  the 
language  of  the  section  in  question.  But  did  the  examining 
assessors  swear  to  it  ?  How  can  it  be  claimed  that  they  did 
not,  since  all  of  the  assessors  swore  to  it  ?  Nine,  the  entire 
number,  swear  that  at  least  two  of  the  nine  made  the  examina- 
tion. As  all  swear,  the  two  or  more  who  personally  examined 
necessarily  swear  to  the  fact  that  they  did  so  examine.  When 
nine  men  state  that  two  of  their  number  did  a  certain  act,  the 
two  who  did  the  act  state  that  they  did  it.  .While  seven  speak 
of  the  two,  the  two  speak  of  themselves.  It  is  true  that  the 
affidavit  does  not  specify  which  two  made  the  examination, 
and  the  law  does  not  require  that  it  should.'  It  is  provided 
that  not  less  than  two  shall  do  the  act  specified  and  swear  to 
it.  Two  did  the  act  and  nine,  including  the  two,  swore  to  it 
It  necessarily  follows  that  the  two  who  so  acted  swore  to  the 
fact.  It  is  not  a  valid  objection  to  the  affidavit  that  more 
swore  to  it  than  were  necessary,  for  the  statute  plainly  author- 
izes more  than  two,  and  hence  all  to  swear  to  it.  It  does 
not  require  that  all  of  the  verifying  assessors  should  depose 
that  they  together,  personally,  examined  the  property,  but 
that  at  least  two  should  swear  that  they  thus  examined,  and, 
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as  already  appears,  the  oath  was  taken  by  those  assessors  who, 
whether  two  or  more,  made  the  personal  examination.  On 
the  record,  as  presented,  it  cannot  be  assumed  that  all  of  the 
assessors  acting  together  as  a  board  or  body  did  not- make  the 
examination.  Their  aflSdavit,  when  literally  read,  indicates 
that  they  did,  and  so  the  learned  General  Term  held.  Even 
if  it  does  not  admit  of  this  construction,  the  criticism  that  it 
fails  to  identify  the  two  assessors  who  viewed .  the  property, 
and  hence  that  it  operates  as  a  protection  against  a  prosecu- 
tion for  perjury,  has  no  force,  because  the  Penal 'Code  in 
defining  that  offense,  declares  that  an  unqualified  statement 
of  that  which  one  does  not  know  to  be  true*  is  equivalent  to  a 
statement  of  that  which  he  knows  to  be  false.      (§§  96,  100.) 

It  is  obvious  that  any  assessor  who  united  in  the  aflSdavit 
without  personal  knowledge  that,  at  least,  two  of  the  board 
made  the  examination  as  stated,  assimied  a  grave  responsibility. 
We  think  that  the  aflidavit  is  a  substcmtial  compliance  with 
the  statute,  and  that  even  if  it  does  not  identify  the  assessors 
who  actually  examined  the  property,  it  cannot  be  held  up  as  a 
shield  for  ofiScial  misconduct. 

The  plaintiff  further  claims  that  the  tax  upon  his  property 

was  invalid  because  the  "  tax-rolls  "  were  not  signed  by  the  board 

of  supervisors.    The  basis  of  this  objection  is  not  found  in  the 

city  charter  nor  in  any  general  law  relating  to  the  subject  of 

taxation,  but  in  "  An  act  relative  to  the  collection  of  taxes  and 

assessments  in  the  city  of  Brooklyn."    (Laws  1878,  chap.  346.) 

This  act  is  not  a  part  of  the  general  system  for  the  assessment 

of  taxes  in  that  city,  but,  as  its  title  indicates,  was  designed  to 

aid  in  the  collection  of  taxes  after  they  had  been  duly  assessed. 

It  is  regulative  rather  than  creative  in  character.     The  first 

section  relates  to  certain  administrative  details  in  the  collection 
# 

of  taxes  for  local  improvements.  The  second  provides  for  the 
cancellation  of  assessments  for  such  improvements  under  cer- 
tain circumstances.  The  third  section,  after  prescribing  the  rate 
of  interest  to  be  added  to  taxes,  closes  with  this  sentence: 
"The  annual  taxes  shall  be  confirmed  by  the  common  council, 
the  tax-roll  signed  by  the  board  of  supervisors  and  the  books 
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delivered  to  the  collector  of  taxes,  on  or  before  the  fifteenth 
day  of  November  in  each  year,  and  the  collection  of  taxes 
shall  be  commenced  on  the  first  day  of  December  in  each  year." 
The  remaining  sections  permit  allowances  to  be  made  upon 
taxes  paid  within  a  prescribed  period,  regulate  the  interest  to 
be  paid  upon  redemption  from  tax  sales,  and  authorize  the 
comptroller  to  transfer  unused  appropriations  to  the  revenue 
fund.  A  comparison  of  this  statute  with  the  city  charter,  and 
with  that  part  of  the  Revised  Statutes  relating  to  the  assess- 
ment of  taxes,  makes  it  apparent  that  the  part  quoted  was  not 
designed  to  change  the  method  of  assessing  the  annual  taxes, 
but  simply  to  fix  the  time  within  which  all  the  steps  required 
by  the  general  tax  laws  to  finish  the  assessment  should  be 
completed.  It  is  a  directory  recital  of  those  steps  required  by 
existing  laws,  preliminary  to  making  a  change  of  time,  when 
the  collection  of  taxes  should  commence ;  and  in  referring  to 
"  the  tax-roll  signed  by  the  board  of  supervisors,"  refers  to  an 
act  already  provided  by  law.  That  act  is  the  signing  of  the 
warrant  annexed  to  the  tax-rolls,  as  prescribed  by  the  Revised 
Statutes.  (2  R.  S.  [7th  ed.]  996,  §  37.)  The  Special  Tenn 
found  that  the  warrants  were  annexed  to  the  rolls  unsigned, 
and  that  thereafter  they  "  were  signed  and  sealed  by  a  majority 
of  the  then  board  of  supervisors  of  the  county  of  Kings,"  and, 
by  resolution,  were  duly  approved  and  confirmed.  The  war- 
rant in  question  refers  to  "  the  foregoing  assessment-roll  of  the 
twenty-second  ward  of  the  city  of  Brooklyn."  We  think  that 
this  was  all  that  was  contemplated  or  required  by  the  statute 
when  construed  in  connection  with  other  legislation  upon  the 
same  subject. 

The  third  objection  urged  against  the  validity  of  procedure 
on  the  part  of  the  city  is  that  the  collector  did  not  make  a 
written  return  to  the  registrar  of  arrears  of  all  unpaid  taxes 
levied  during  the  previous  year.  It  was  found  as  a  fact 
by  the  trial  court  that,  on  the  fifteenth  of  November,  1885, 
the  collector  made  a  return  to  the  registrar  "of  all  items 
of  taxes  levied  in  the  previous  year  remaining  unpaid," 
and  that  such  return  "was  made  on  sheets  corresponding 
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in  size  and  ruling."  It  is  not  claimed  that  this  return  was 
incorrect  in  any  respect,  or  that  it  did  not  contain  all  that  the 
statute  requires,  but  it  is  contended  that  it  was  invalid  for  the 
want  of  a  written  certificate  signed  by  the  collector.  The 
statute  directs  the  collector  "  to  make  a  return  to  the  registrar ;" 
that  such  return  shall  be  made  on  sheets  corresponding  in  size 
and  ruling,  and  that  it  shall  be  the  duty  of  the  registrar  to 
cause  such  sheets  to  be  bound  in  volumes.  It  contains  no  other 
provision  upon  the  subject.  It  does  not  require  that  any 
certificate  shall  be  made,  or  that  the  return  shall  be  authen- 
ticated in  any  manner.  It  simply  commands  that  a  return  be 
made  in  a  certain  way  of  the  unpaid  taxes  for  the  previous 
year.  The  return  for  the  year  1884  was  so  made,  consisting  of 
fifteen  books,  oflScially  prepared  in  the  form  required  by  law 
and  delivered  to  the  registrar,  who  receipted  to  the  collector 
for  the  same  "  as  containing  the  amounts  of  unpaid  taxes  and 
assessments  in  the  '  tax-rolls '  for  the  year  1884."  We  think 
that  this  was  a  compliance  with  the  statute,  and  that  if  the  legisla- 
ture had  intended  that  there  should  be  a  certificate,  it  would 
have  required  it  by  express  terms.  "We  cannot  add  a  require- 
ment which  the  law-making  power  has  not  seen  fit  to  exact.  It 
is  a  sufficient  answer  to  the  objection  under  consideration  to  say 
that  it  is  not  so  written  in  the  law. 

The  statute  expressly  provides  that  a  mistake  in  the  printed 
list  of  the  property  to  be  sold,  prepared  by  the  registrar  for 
distribution  among  such  as  apply,  as  to  the  name  of  the  person 
to  whom  the  parcel  of  land  is  assessed,  the  assessed  valuation 
thereof,  or  any  other  matter  or  thing  thereinbefore  required  or 
authorized  to  be  stated  in  the  tax-list,  shall  not  in  anywise  be  an 
objection  to  the  validity  of  a  sale,  provided  the  ward,  block 
and  lot  numbers  of  the  land  are  correctly  stated  in  the  said  list. 
(Laws  of  1885,  chap.  405.)  As  the  printed  list  in  question 
correctly  stated  not  only  all  of  the  particulars  required,  but 
others  in  addition,  the  partial  error  in  the  name  of  the  street 
is  no  objection  to  the  validity  of  the  sale.  When  all  of  the 
prescribed  descriptive  facts  are  accurately  given,  the  statute  is 
satisfied.  The  name  of  the  street  upon  which  the  property  was 
SicKELS  —Vol.  LXIX.    75 
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situated  is  not  one  of  those  facts.  The  statutory  deecription 
does  not  include  it,  but  is  complete  without  it.  Not  only  were 
the  ward,  block  and  lot  numbers  correctly  stated,  but  also  the 
name  of  the  owner,  and  the  location  of  the  property  upon  one 
street.  No  one  reading  the  entire  description  could  have  been 
misled,  and  there  is  no  proof  that  the  plaintiff,  who  is  presumed 
to  have  known  that  his  property  was  assessed,  was  not  fully 
apprised  of  the  facts,  or  that  he  did  or  omitted  to  do  anything 
in  reliance  upon  the  slight  misdescription.  The  description, 
as  a  whole,  identified  and  described  his  property  only.  The 
object  of  said  provision  relating  to  mistakes  waa  to  protect  the 
property  owner  by  requiring  certain  unmistakable  facts  to  be 
stated  in  the  description  and  to  protect  the  public  from  evil 
results  on  account  of  unimportant  errors. 

While  all  of  the  objections  urged  in  behalf  of  the  plaintiff 
have  been  carefully  considered,  it  is  deemed  best  to  here  notice 
but  one  other.  The  requirements  of  the  statute  in  regard  to 
the  day  of  sale  are,  in  substance,  that  the  registrar  shall  publish 
a  notice  at  least  once  in  each  week  for  four  weeks  in  each  of 
the  corporation  newspapers  that  the  several  parcels  of  land 
"  will  be  sold  at  public  auction  to  the  highest  bidder  at  a  time 
and  place  specified  in  said  notice,  not  less  than  thirty  days 
after  the  first  publication  thereof."  (Laws  1885,  chap.  405, 
§  1.)  The  notice  pursuant  to  which  the  plaintiff's  property 
was  sold  is  dated  and  was  first  published  on  the  fifteenth 
of  March,  while  the. day  of  sale  specified  therein  is  April 
fourteenth.  It  is  claimed  that  this  notice  was  not  sufficient 
because  "  the  sale  was,  in  fact,  fixed  to  be  on  the  thirtieth  day 
after  the  first  publication."  The  general  rule  for  the  compu- 
tation of  time  in  this  state  is  to  exclude  the  first  day  and  to 
include  the  last.  By  excluding  March  fifteenth,  the  first  day 
of  publication,  there  still  remain  sixteen  days  in  that  month, 
which,  when  added  to  the  first  fourteen  days  of  April,  com- 
plete the  statutory  period.  If  the  sale  had  taken  place  at  a 
time  less  than  thirty  days  after  the  first  publication,  it  neces- 
sarily would  have  been  held  prior  to  April  fourteenth.  Not 
less  than  one  day  after  would  be  March  sixteenth ;  not  less 
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than  sixteen,  March  thirty-first;  not  less  than  seventeen, 
April  first ;  not  less  than  thirty,  April  fourteenth,  which  was 
the  day  of  sale.  The  statute  does  not  provide  for  a  sale  after 
the  expiration  of  thirty  days,  but  on  a  day  not  less  than  thirty 
days  after  a  given  day.  Hence  the  authorities  based  upon 
statutes  requiring  an  act  to  be  done  after  the  expiration  of  a 
specified  period  have  no  application. 

As  said  in  Dutclier  v.  Wright  (94:  U.  S.  553,  560),  search 
has  been  made  in  vain  for  a  decided  case  in  which  it  is  held 
that  both  the  day  of  the  act  and  the  day  of  the  event  shall 
be  included  in  the  computation,  in  order  to  ascertain  the 
specified  period  of  time. 

We  have  not  considered  the  effect  of  the  curative  act,  passed 
in  1888  (chap.  583,  tit  10,  §  9),  as  we  think  that  the  several 
statutes  governing  the  assessment  and  sale  in  question  have 
been  substantially  complied  with. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Ellen  T.  Hayes,  Eespondent,  v.  Charles  J.  Notjbse,  Jr., 

Appellant. 

A  pending  action,  brought  to  establish  title  to  or  a  lien  upon  land,  does 
not  of  itself,  nor  does  a  duly  recorded  notice  of  its  pendency,  make  the 
title  defective  or  create  a  lien  on  the  land. 

The  fact  that  all  the  heirs  of  a  deceased  plaintiff,  in  an  action  to  compel  a 
specific  performance  by  the  vendor  of  a  contract  for  the  sale  of  land,  are 
infants  is  not  a  legal  excuse  for  a  failure  on  their  part  to  perform  the 
contract  of  their  ancestor,  and  the  laches  which  would  have  barred 
the  action  had  he  survived,  will  bar  its  prosecution  by  them. 

A  purchaser  pendente  lite  of  the  subject  of  the  litigation  in  such  an  action, 
if  he  buys  in  good  faith,  and  without  actual  notice  of  the  claims  of  the 
litigants,  is  not  affected  by  the  suit  pending,  unless  it  has  been  prosecuted 
with  due  diligence. 

The  right  of  the  plaintiff  in  such  an  action  to  revive  and  continue  it  against 
the  successors  in  interest  of  a  deceased  defendant  may  be  lost  by  long 
delay  in  making  the  application,  especially  if  the  successors  are  pur- 
chasers in  good  faith,  and  if  the  condition  and  value  of  the  property 
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liave  greatly  changed,  and  the  onljr  witnesses  by  whom  the  facts  in  issue 
could  have  been  established  are  dead. 
In  an  action  by  the  vendee  to  recover  back  a  payment  made  upon  an 
executory  contract  for  the  sale  of  land,  on  the  ground  that  the  title  was 
defective,  it  appeared  that,  in  1819,  K.  owned  the  premises  in  fee,  and 
was  in  possession;  he  died  in  1824  seized  of  the  premises,  which,  by  his 
will,  he  devised  to  his  five  children.  Four  of  them  deeded  their  inter- 
ests to  the  fifth;  the  deed  was  reconled,  and  the  grantee  took  and 
remained  in  possession  until  1854,  when  she  conveyed  the  premises  to  P., 
who  took  and  remained  in  pos.se.ssion  until  1884,  when  he  conveyed  them 
to  defendant.  The  contract  for  the  sale  was  made  in  March,  1885.  The 
facts  upon  which  the  objection  to  the  title  was  based  were  these:  In  July, 
1886,  a  bill  in  chancery  was  filed  by  the  heirs  of  one  McG.  against  the 
devisees  of  K.,  and  on  the  same  day  a  notice  of  the  pendency  of  the  action 
was  also  filed .  The  bill  alleged  these  facts:  In  1819  an  executory  contract 
for  the  sale  of  the  premises  by  K.  to  McG.  for  $1,200  was  executed  by 
them;  $200  was  paid  thereon  by  the  vendee,  who  entered  into  possession, 
and,  in  1820,  expended  $2,000  in  making  improvements  upon  the  premises. 
To  complete  the  improvements  McG.  borrowed  $300  of  K.  upon  an  oral 
agreement  that  K.  would  convey  the  lots  to  McG.  and  receive  from  him  a 
mortgage  as  security  for  the  loan  and  the  balance  of  the  purchase-price; 
and  to  secure  K.  until  the  deed  and  mortgage  were  discharged,  McG. 
delivered  the  contract  to  K.,  who  never  returned  it  and  failed  to  convey. 
McG.  continued  in  possession,  paying  interest  on  the  contract  until  May, 
1825,  when  he  died  intestate,  leaving  the  complainants,  then  infants  of 
tender  years,  his  only  heir»-at-law.  Shortly  thereafter  defendants  took 
and  have  since  retained  possession.  The  answer  set  up  various  perfect 
defenses.  The  proofs  were  declared  closed  in  April,  1838.  No  proceed- 
ings were  thereafter  taken  in  the  suit,  except  in  May,  1844,  when. there 
was  a  substitution  of  solicitors  for  complainant.  All  of  the  defendants 
in  said  suit  died  prior  to  November  6, 1881,  about  twenty  years  before  the 
trial  of  this  action.  P.,  then  the  owner,  and  then  for  the  first  time  being 
advised^  that  there  was  a  question  as  to  the  title,  made  strenuous  but 
ineffectual  efforts  to  find  the  complainants  in  the  chancery  suit.  It  did 
not  appear  what  had  become  of  them;  simply  that  they  had  not  been 
heard  of  for  many  years,  and  were  supposed  to  be  dead.  Held,  that  P., 
liaving  purchased  without  actual  notice  of  the  chancery  suit  or  the  alleged 
claim  of  the  complainants,  acquired  a  perfect  title,  unless  bound  by  the 
bill  and  the  lis  jyendens  therein;  that  defendant  succeeded  to  all  his  rights, 
and  a  purchaser  from  him,  although  purchasing  with  knowledge  of  said 
claim,  would  acquire  a  perfect  title;  that,  assuming  all  the  allegations  of 
the  bill  were  true  at  its  date,  and  that  they  were  sufllcient  to  have  entitled 
the  complainants,  at  the  time  the  bill  was  filed,  to  a  judgment  requiring  the 
then  owner  to  receive  the  remainder  of  the  purchase-price,  and  to  convey 
the  premises,  yet,  that  the  said  complainants,  if  living,  and,  if  dead,  their 
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successors  in  interest,  were  effeotually  barred  at  the  time  of  tlie  execution 
of  the  contract  in  question  from  reviving  and  continuing  said  suit;  and 
that  tliere  was  no  defect  in  defendant's  title  justifying  plaintiff  in  refusing 
to  perform. 

(Argued  March  5,  1889;  decided  June  28.  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  of  the  city  of  New  York,  entered  upon  an 
order  made  June  6, 1887,  wliich  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  on  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  payment  made  at 
the  time  of  the  execution  of  a  contract  for  the  sale  of  lands 
on  the  ground  of  defect  in  title. 

In  1819  Peter  Kemble  owned  in  fee  and  was  in  possession 
of  two  lots  now  known  as  No.  56  Marion  street  and  No.  91 
Crosby  street,  in  the  city  of  New  York.  February  1,  1823, 
he  died,  having  devised  these  lots  to  his  five  children,  share 
and  sliare  alike.  His  will  was  duly  probated.  April  7,  1824, 
four  of  the  devisees  conveyed  these  lots  to  the  fifth  devisee, 
Mary  Kemble,  who  recorded  her  deed,  and  subsequently  (the 
date  not  appearing),  took  possession  under  her  deed,  remained 
in  possession  until  October  5,  1854,  when  she  conveyed  the 
lots  to  James  N.  Paulding,  who  recorded  his  deed,  imme- 
diately took  possession  under  it,  and  remained  in  possession 
until  August  30,  1884,  when  he  conveyed  the  lots  to  the 
defendant  in  this  action  in  trust,  for  the  benefit  of  creditors. 
March  25,  1885,  the  defendant  sold  the  lots  by  public  auction 
to  the  plaintiff  for  $26,100.  She  paid  down  ten  per  cent, 
$2,610,  and  $40  auctioneer's  fees,  total  $2,650,  and  contracted 
to  pay  the  remainder  of  the  price  and  take  a  deed  April  15, 
1885.  But  before  that  date  she  discovered  facts  which,  she 
asserts,  makes  the  defendant's  title  defective,  or,  at  least,  so 
doubtful  that  she  is  entitled  to  rescind  the  sale  and  recover 
the  amount  paid.  By  mutual  agreement  the  time  for  the 
I)erformance  of  the  contract  was  extended  to  May  sixteenth, 
when  the  plaintiff  finally  refused  to  take  the  title,  demanded 
the  repayment  of  the  $2,650,  and  on  the  same  day  began 
this  action. 


598  Hayes  v.  Nocrse.  [June, 

Statement  of  case. 

The  facts  discovered  were:  (1)  A  bill  filed  July  31,  1836, 
in  the  late  Court  of  Chancery,  wherein  John  McGreer,  Thomas 
McGeer,  Peter  McGeer,  an  infant,  and  Maiy  A.  McGeer,  an 
infant,  were  complainants,  and  Gouvemeur  Kemble,  William 
Kemble,  Richard  F.  Kemble,  Mary  F.  Kemble  and  Gertrude 
Kemble  Paulding  (the  wife  of  James  K.  Paulding),  the  five 
children  and  devisees  of  said  Peter  Kemble,  were  defendants ; 
(2)  a  notice  of  the  pendency  of  the  action,  filed  the  same  day, 
pursuant  to  2  Revised  Statutes,  174,  section  43 ;  (3)  the 
joint  and  several  answer  of  the  defendants,  verified  January  28, 
1837 ;  (4)  depositions  taken  in  the  suit  in  Is'ovember  and 
December,  1837,  before  a  master;  (5)  an  order  entered 
April  26, 1838,  closing  the  proofs  ;  (6)  an  order  entered  May 
25,  1844,  substituting  Charles  O'Connor  as  solicitor  for  the 
complainants. 

It  is  alleged  in  the  bill  that,  August  13, 1819,  Peter  Kemble 
and  Arthur  McGeer  (the  father  of  the  complainants)  mutually 
executed  an  executory  contract,  by  which  Kemble  agreed  to 
sell,  and  McGeer  to  purchase,  the  lots  for  $1,200,  and  that 
September  18,  1819,  the  vendee  paid  $100,  and  November  20, 
181-9,  $100,  on  thecontract,  entered  into  possession,  and  in  1819 
and  1820  expended  $2,000  in  erecting  a  dwelling  and  making 
other  improvements.  That  to  complete  the  dwelling  McGeer 
borrowed  $300  of  Kemble  upon  an  oral  agreement  that  Kem- 
ble should  convey  the  lots  to  McGeer  and  receive  from  him  a 
m'ortgage  on  them  as  security  for  the  loan  and  the  remainder 
of  the  purchase-price ;  and  that,  to  secure  Kemble  until  the 
deed  and  mortgage  should  be  exchanged,  McGeer  delivered 
the  contract  for  the  lots  to  Kemble,  who  failed  to  convey  them 
and  never  returned  the  contract.  It  is  further  alleged  that 
McGeer  continued  in  possession,  paying  interest  on  the  con- 
tract imtil  May  25,  1825,  when  he  died  intestate,  leaving  the 
complainants  his  heirs,  and  only  heirs-at-law,  then  infants  of 
tender  years ;  and  that  shortly  thereafter  the  defendants  took, 
and  have  ever  since  retained,  possession  of  the  lots. 

The  defendants  in  the  suit  in  chancery  admitted  in  their 
answer  the  execution  and  delivery  of  a  written  contract  of  sale 
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and  the  payment  of  $200  thereon,  but  averred  that  the  con- 
tract was  to  be  performed  within  two  years.  They  admitted 
that  McGeer  took  possession,  built  a  house  and  made  improve- 
ments, but  averred  that  the  improvements  did  not  cost  $2,000. 
It  was  admitted  in  the  answer  that  Kemble  loaned  McGeer 
money  to  complete  his  dwelling,  but  it  was  denied  that  Kemble 
received  the  contract  as  security  until  a  deed  and  mortgage 
could  be  exchanged  between  the  parties ;  and  it  was  averred 
that  November  7, 1821,  McGeer  and  Kemble  had  a  settlement, 
and  there  was  found  due  on  the  contract  for  money  loaned 
and  interest,  $1,700,  whicK  McGeer,  by  his  bond,  covenanted 
to  pay  in  one  year,  with  interest,  but  never  paid  this  sum  or  any 
part  of  it.  In  short,  several  perfect  defenses  to  the  suit  are 
alleged  in  the  answer. 

The  referee  in  the  case  at  bar  found  that  no  proceedings 
were  taken  in  this  equity  suit  between  April  26, 1838  (when  the 
proofs  were  declared  closed),  and  May  25,  1844  (when  Charles 
O'Connor  was  substituted  as  solicitor  for  the  complainants), 
and  that  none  have  been  taken  since  May  25,  1844.  He 
found  that  all  of  the  defendants  in  the  equity  suit,  except 
Richard  F.  Kemble  and  Mary  Kemble  Parrott,  died  prior  to 
November  6, 1881.  He  also  found  that  about  twenty  years  , 
ago  James  N.  Paulding,  then  the  owner  of  the  lots,  made  an 
unsuccessful.effort  to  find  the  complainants,  and  that  it  does 
not  appear  what  has  become  of  them. 

The  plaintiflE  called  as  a  witness  James  N.  Paulding,  who 
testified  that  about  twenty  years  before  the  trial  of  this  action 
he  sold  the  lots  by  auction ;  but  the  purcliaser  found  the  papers 
in  the  chancery  suit  on  file,  and  refused  to  take  the  title. 
Upon  cross-examination  he  testified:  "That  attempt  was 
twenty  years  before  this  sale,  more  or  less ;  I  should  think 
quite  that ;  I  have  not  the  data  to  give  the  exact  date,  but  I 
should  think  it  must  be  twenty  years  ago.  When  he,  the 
purchaser  at  the  auction  sale,  came  to  search  the  title,  he  made 
this  objection ;  I  did  not  push  it ;  I  was  astonished ;  that  is 
the  first  thing  I  Tcnew  about  anything  being  the  matter  with 
the  title  /  I  let  it  go ;  I,  at  the  time,  tried  to  find  these  people, 
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the  McGeers ;  I  employed  the  two  men  that  I  thought  would 
be  most  likely  to  find  out  about  these  people ;  one  was  an 
agent  I  had  then  for  the  property ;  he  had  been  agent  for  a 
long  while,  and  knew  all  about  it ;  the  other  was  a  merchant 
who  had  lived  there  for  some  time,  and  had  known  these 
jmrties;  they  did  their  best  to  find  out  about  them,  and 
reported  to  me  that  they  could  not  be  found  or  heard  of ;  had 
not  been  heard  of  for  a  great  many  years ;  the  last  that  had 
been  heard  of  them  was  that  the  man  had  been  a  sort  of  river 
pirate,  and  the  woman  was  a  drunkard,  and  had  been  carried 
off  to  the  poor  house  or  asylum,  or  something  or  other,  and 
had  disappeared,  and  everybody  came  to  the  conclusion  that 
they  were  dead  ;  that  was  the  general  opinion." 
Further  facts  appear  in  the  opinion. 

George  Woodward  Wickersharn  for  appellant.  The  defend- 
ant was  bound  to  give  a  good  title  to  the  property,  i.  e.j  a  title 
free  from  reasonable  doubt.  {Fleyning  \.  Bumham^  100 
N.  T.  3.)  To  entitle  the  plaintiff  to  the  relief  sought  she 
was  obliged  to  show  that  the  defendant's  title  was  not  such ; 
being  the  moving  party  suing  to  recover  back  the  money  she 
held  the  affirmative.  {Moser  v.  Cochrane^  107  N.  Y.  38.) 
A  mere  possibility  that  the  title  will  prove  defective  is  not 
sufficient  to  sustain  the  refusal  of  the  purchaser  to  refuse  it. 
{Spring  v..  Sanford^  7  Paige,  550  ;  Walton  v.  Meeks,  41  Hun, 
311 ;  Schermerhorn  v.  Niblo^  2  Bosw.  161 ;  Moaer  v.  Coclirane, 
107  X.  Y.  38.)  Nor  does  a  mere  claim  by  action  establish  a 
defect  in  title.  It  must  appear  that  there  is  reasonable  ground 
for  the  action  and  a  reasonable  possibility  that  it  may  be  prose- 
cuted. {Mechanics'  Bk.  v.  Culver,  30  N.  Y.  313 ;  WiUey  v. 
Dennis,  4A  Barb.  354 ;  1  Sugden  on  Vendors,  589.)  Being 
brought  to  compel  a  specific  perfonnance  of  the  contract,  all 
the  heirs-at-law  of  Peter  Kemble  were  necessary  parties,  and 
the  court  would  not  proceed  with  the  suit  until  they,  or  their 
heirs  or  representatives,  in  case  of  their  death,  were  brought 
in.  (1  Hoffman's  Ch.  Pr.  373,  note  1 ;  1  Daniels'  Ch.  PI.  and 
Pr.  286,  note  1 ;  Sugden  on  Vendors  [8th  Am.  ed.]  291,  305 ; 
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Vest  V.  Sandford,  1  Salk.  1 54 ;  Mc  Cotter  v.  Laurence^  4  Hun, 
107.)  Any  objection  which  might  have  been  made  in  oppo- 
sition to  a  bill  of  revivor  before  the  statute  could  be  shown  in 
opposition  to  a  motion  to  revive  imder  the  statute.  {Lis.  Co-. 
V.  Slee,  2  Paige  Oh.  368  ;  1  Hoffman's  Ch.  Pr.  367  ;  2  Daniel's 
Ch.  PL  and  Pr.  1508 ;  Laws  of  1849,  chap.  239,  §  2 ;  Beach 
V.  Reynolds,  53  K  T.  1 ;  Colt  v.  CamjpheU,  82  id.  509.)  The 
right  to  revive  a  suit,  as  in  favor  of  or  against  the  heirs  or 
representatives  of  a  deceased  party,  depends  upon  the  law  as 
it  existed  at  the  time  of  his  decease.  {PhiUips  v.  Drake, 
1  Code  Rep.  63 ;  Vrooman  v.  Jones,  5  How.  Pr.  369 ;  Spier 
V.  Robinson,  9  id.  325  ;  Laws  of  1849,  chap.  439,  §  2.)  Courts 
of  equity  abhor  stale  claims,  and  in  analogy  to  the  statutes  of 
limitations  at  law,  always  refused  to  review  suits  where  a  party 
had  died  before  decree  and  where  the  application  was  made 
after  such  lapse  of  time  as  would  have  barred  the  original 
suit.  (1  Story's  Eq.  Juris.  §  1520 ;  1  Hoffman's  Ch.  Pr.  367 ; 
Ins.  Co.  V.  Slee,  2  Paige,  368 ;  Lyon  v.  Park^  55  Super.  Ct. 
5S9',  Beach  v.  Reynolds,  53  N.  Y.  1;  Coit  v.  Campbell,  82 
id.  509 ;  Lyon  v.  Park,  39  Alb.  L.  J.  64 ;  18  N.  E.  Kep.  863.) 
A  suit  for  the  specific  performance  of  a  contract  was,  under 
the  Revised  Statutes,  barred  unless  commenced  within  ten 
years  after  the  cause  of  action  accrued.  (2  R.  S.  302,  §  52 ; 
Bruce  v.  Tilson,  25  N.  Y.  194.)  The  right  to  revive  and 
continue  the  chancery  suit  against  the  representatives  of  three 
of  the  defendants  was,  therefore,  barred  before  the  time  fixed 
for  closing  the  sale  of  this  property.  (Code,  §§  756,  760 ; 
Coit  V.  Campbell,  82  N.  Y.  757 ;  Lyon  v.  Park,  55  Super. 
Ct.  R.  539;  18  N.  E.  R.  863.)  The  suit  being  for  the  specific 
performance,  the  unreasonable  delay  on  the  part  of  the  plaintiff 
defeats  his  right.  (Story's  Eq.  Juris.  [12th  ed.]  742, 750, 769, 
771,  793.)  The  cause  of  action  in  a  suit  for  specific  perform- 
ance, on  the  death  of  one  of  the  plaintiffs,  vests  in  the  heirs- 
at-law  of  the  deceased  plaintiff  and  not  in  the  survivors. 
(1  Story's  Eq.  Juris.  §  790  ;  1  Sugden  on  Vendors,  201,  203, 
205.)  The  failure  of  the  parties  to  prosecute  the  chancery 
suit,  and  their  abandonment  of  it  for  upwards  of  forty  years, 
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so  impaired  the  force  of  the  lis  pendens^  that,  even  assuming 
that  the  suit  could  be  revived  and  continued  and  a  decree  ren- 
dered in  favor  of  the  complainants,  neither  James  'N.  Pauld- 
ing nor  a  purchaser  taking  title  through  him  prior  to  such 
revivor,   could  be  affected  thereby.     {Murray  v.   BaUou^ 

1  Johns.   Ch.   556;    Parks  v.   Jackson^   11    Wend.   453; 

2  Pomeroy's  Eq.  Juris.  §§  633,  640;  Watson  v.  Wilson, 
2  Dana,  406 ;  Clarkson  v.  Morgan,  6  B.  Monroe,  441-448  ; 
Petree  v.  Bell,  2  Bush.  58;  Mann  v.  Roberts,  11  Lea 
[Tenn.]  57 ;  Bybee  v.  Summers,  4  Oregon,  354 ;  Herrington 
V.  McCollum,  73  111.  483 ;  Myrick  v.  Selden,  36  Barb.  15 ; 
Bennett  on  Lis  Pendens,  §  118 ;  Trimhley.  Booihhy,  14  Ohio, 
109-113 ;  Foxy.  Reeder,  28  Ohio  St.  181 ;  Gossomy.  Donald- 
son, 18  B.  Monroe,  237 ;  1  Story's  Eq.  §§  409-411 ;  Kennedy  v. 
Porter,  109  N.  T.  526.)  The  referee  erred  in  admitting  evi- 
dence concerning  plaintiff's  efforts  to  procure  a  loan  upon  the 
property  and  of  his  failure  to  do  so  because  of  the  existence 
of  the  chancery  suit,  and  also  evidence  of  the  examination  of 
the  title  and  refusal  to  make  a  loan  on  it  by  another  attorney. 
{Moser  v.  Cochrane,  107  N.  T.  38 ;  1  Sugden  on  Vendors, 
537  ;  1  Greenl.  on  Ev.  §  133.)  The  referee  erred  in  holding- 
that  the  existence  of  the  chancery  suit  and  lis  pendens,  and 
the  fact  that  the  title  had  been  once  rejected,  were  material 
circumstances  affecting  the  title  and  value  of  said  property, 
the  suppression  or  non-disclosure  of  which  by  the  defendant 
at  the  time  of  the  sale  entitled  the  plaintiff  to  refuse  to  com- 
plete the  purchase  and  to  recover  back  what  she  had  paid. 
(Eawle  on  Covenants,  570 ;  2  Eq.  Juris.  §  901 ;  Dart's  Vendor 
and  Purchaser  [5th  ed.]  97;  1  Sugden  on  Vendors,  200.) 
The  order  of  the  Supreme  Court,  made  June  17,  1885,  can- 
celing the  Us  pendens  and  dismissing  the  suit,  disposed  of  it 
as  a  possible  cloud  upon  the  title  to  the  premises,  and  the  sub- 
sequent tender  to  the  plaintiff)  in  view  of  the  offer  made  before 
the  time  fixed  to  close  the  title,  was  good  and  timely ;  the 
plaintiff  was  bound  to  accept,  and  the  referee  erred  in  refusing' 
to  so  hold.  {Hartley  v.  Jamss,  50  N.  T.  38 ;  Jenkins  v. 
Fahey,  73  K  Y.  355 ;  Schiffer  v.  Dietz,  83  id.  300 ;  Rice  v. 
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BarreU,  99  id.  403-405  ;  Mills  v.  Bliss,  55  id.  139 ;  Niebuhr 
V.  Schrieyer^  10  Civ.  Pro.  172 ;  Grcmford  v.  Whitehead^  1  Code 
Rep.  [K  S.]  345 ;  J&wett  v.  PickersgUl,  14  N.  T.  Week.  Dig. 
200 ;  Janies  v.  Shea,  28  Hun,  74 ;  Otoss  v.  Cla/rk,  87  N.  T. 
272 ;  BoUon  v.  Jacks,  6  Robt.  166-216.) 

TT.  B,  Putney  for  respondent.  The  defendant's  obligation 
under  his  contract  was  to  give  to  the  plaintiff  a  good  and 
marketable  title,  free  and  clear  of  all  incumbrances  and  burdens 
other  than  such  as  were  expressly  excepted  in  the  contract. 
{Bostwick  V.  Beach,  31  Hun,  346;  BurweU  v.  Jackson, 
9  K  T.  541;  LeggeU  v.  M.  Z.  Ins.  Co.,  53  id.  395,  398;. 
MiUs  V.  Bliss,  55  id.  139 ;  Cochroft  v.  N.  T.  &  E.  R.  R. 
Co.,  69  id.  204;  M.  E.  Church  Home  v.  Thompson,  108 
id.  618.)  As  defendant  stated  in  his  terms  of  sale  that  the- 
property  was  to  be  sold,  subject  to  incumbrances,  and  pro- 
ceeded to  state  what  the  incumbrances  were,  but  did  not 
mention  the  lis  pendens  and  chancery  suits,  as  matter  of  fact 
and  law,  the  enumeration  made  excluded  all  matters  not  men- 
tioned. {JudsouY.  TFiw*,  11  Johns.  525.)  These  facts  alone 
would  authorize  a  rescission,  for  "  the  purchaser  bids  on  the 
assumption  that  there  are  no  undisclosed  defects."  {Flemings 
V.  Bumham,  100  N.  T.  8 ;  King  v.  Knapp,  59  id.  462-468.) 
There  is  no  such  thing  as  abatement  of  an  action  if  the  cause 
of  action  survives.  (1  Abb.  Dig.  5 ;  Code  of  1848,  §  121 ; 
Code  Civ.  Pro.  §§  755,  757.)  As  the  plaintiff  had  actual  notice 
of  the  daim  set  forth  in  the  chancery  suit  the  canceling  of 
the  lis  pendens  would  not  relieve  her  of  the  effect  of  such 
notice.  {Mills  v.  Bliss,  55  N.'T.  137;  HoXbrook  v.  N.J. 
Z.  Co.,  57  id.  632.)  The  claim  of  the  defendant  that  he  made 
the  sale  as  assignee,  and  is  not  liable  personally,  is  erroneous. 
He  executed  the  contract  individually,  {Nexo  v.  Nicoll,  73 
N.  T.  127 ;  Austin  v.  Moore,  47  id.  364 ;  Randall  v.  Duseth- 
hury,  7  J.  &  S.  175 ;  63  N.  T.  645 ;  Morgan  v.  Stephens, 
6  Abb.  K  C.  362.) 

Follbtt,  Ch.  J.  A  pending  action  brought  to  establish  title 
to,  or  a  lien  upon,  land  does  not  of  itself,  nor  does  a  duly 
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recorded  notice  of  its  pendency,  make  the  title  defective  or 
create  a  lien  on  the  land.  {Mahaiwe  Bh  v.  Culver,  30  K".  T. 
313 ;  Wihey  v.  Dennisy  44  Barb.  354 ;  OshaldeaUm  v.  Askew, 
1  Russ.  160 ;  Bull  v.  Hutchins,  32  Beav.  615 ;  1  Dart  on 
Vendors  [6th  ed.]  564 ;  1  Sugden  on  Vendors  [7th  Am.  ed.] 
592,  pp.  50,  *520.)  In  Bull  v.  Hutchins,  Sir  John  Romillt, 
the  learned  master  of  the  rolls,  discussing  this  question,  said : 
"  It  (the  registered  notice)  was  notice  of  the  existence  of  a  suit 
in  chancery,  and  required  all  persons  dealing  with  the  prop- 
erty to  look  at  the  proceedings  to  see  whether  it  did  affect  the 
property  or  not.  Here  the  lis  pendens  was  no  incumbrance 
if  Pratt  had  no  right  against  the  property,  for  it  depended 
on  the  validity  of  his  claim,  for,  if  his  claim  were  idle,  it  could 
not  create  any  incumbrance  on  the  property.  A  man  might  file 
a  bill  claiming  property,  alleging  that  sixty  years  ago  his 
ancestor  was  seized  in  fee ;  and  that,  although  he  had  sold 
the  property,  yet  he  had  no  right  to  do  so.  The  plaintiff 
might  register  this  as  a  lis  pendens,  but  could  anybody  say 
that  this  was  an  incumbrance  on  the  property,  or  a  reason  why 
a  purchaser  should  not  complete  his  purchase  ?  All  that  the 
registration  of  a  lis  pendens  does  is  to  requjre  persons  to  look 
into  the  claims  of  the  plaintiff  who  registers  it." 

The  record  before  this  court  is  barren  of  evidence,  except 
such  as  is  contained  in  the  papers  filed  in  the  suit  in  chancery, 
tending  to  show  that  the  complainants  in  that  suit  ever  had  an 
interest  in  or  lien  upon  the  lots.  Nevertheless,  this  case  will 
be  decided  upon  the  assumptions:  (1)  that  all  of  the  allega- 
tions in  the  bill  were  true  at  its  date ;  (2)  that  the  facts  there 
alleged  were  found  by  the  referee  in  this  action  upon  compe- 
tent and  sufficient  evidence ;  and  (3),  that  those  facts  were 
sufficient  to  have  entitled  the  complainants,  in  1836,  when  their 
bill  was  filed,  to  a  judgment  requiring  Mary  Kemble,  then  the 
owner  of  the  legal  estate,  to  receive  the  remainder  of  the  pur- 
chase-price from  the  complainants  and  convey  to  them  the  lots. 
Were  It  material,  the  defendant  might  well  complain  of  the«e 
assumptions,  for  while  the  admissions  made  by  Mary  Kemble 
in  her  answer  to  the  bill  in  chancery,  when  she  was  the  owner 
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and  in  possession  of  the  lots,  are  evidence  against  the  defend- 
ant, the  unadmitted  allegations  of  the  complainants  in  their  bill, 
on  which  the  assumptions  are  based,  are  not  evidence  against 
hira ;  and,  besides,  the  assumed  facts  were  not  f oimd  by  the 
referee. 

Resting  upon  these  assmnptions,  could  the  complainants,  if 
hving,  or  if  dead,  their  successors  in  interest,  in  March,  1885, 
have  compelled  the  defendants  in  tliis  action  to  accept  of  the 
remainder  of  the  purchase-price  and  convey  the  lots  ?  If  the 
answer  to  this  question  be  doubtful  in  a  legal  sense,  by  reason 
of  resting  on  a  disputed  state  of  facts,  or  on  unascertained 
facts,  the  plaintiff  was  not  bound  Jbo  take  the  title.  Whether, 
in  actions  brought  to  enforce  the  specific  performance  of 
executory  contr§k;ts  for  the  sale  of  land,  courts  should  determ- 
ine doubts  respecting  the  title  which  depend  solely  on  an 
imsettled  question  of  law,  and  decree  performance  when  the 
unsettled  question  is  decided  in  favor  of  the  validity  of  the 
title,  seems  not  to  have  been  definitely  settled.  {Abbott  v.  James^ 
111  i^.  Y.  673 ;  Odborne  v.  RawUtt,  L.  R.,  13  Ch.  Div.  77.1:;. 
Fry  on  Spec.  Per.  [3d  Am.  ed.]  435,  §  871 ;  Pom.  on  Spec. 
Per.  281,  §  202.)  But  it  is  unnecessary  to  enter  into  this  con- 
troversy, for  the  determination  of  the  vaUdity  or  reasonable- 
ness of  the  vendee's  doubt  in  the  case  at  bar  does  not  depend 
upon  the  decision  of  an  unsettled  legal  question. 

It  is  assumed,  without  deciding  the  question,  that  a  vendee 
may  recover  money  paid  on  an  executory  contract  for  the  sale 
of  land,  by  proving  the  title  so  doubtful  that  a  court  would 
not  compel  him  to  take  it.  Upon  this  question  see,  BurweU 
V.  Jackson  (9  N.  Y.  542) ;  O'Reilly  v.  King  (2  Robt.  587) ; 
Methodist  E.  Church  Home  v.  Thompson  (20  J.  &  S.  321) ; 
Bayliss  v.  Stimson  (21  id.  225);  1  Dart  on  Vendors  (6th  ed.  222). 
A  vendee  in  an  executory  contract  for  the  purchase  of  land 
has  not  an  absolute  right  to  a  specific  performance  of  the  con- 
tract, but  such  relief  is  granted  or  refused  according  to  the 
circumstances  of  each  case.  {Peters  v.  Delajplaine^  49  N.  Y. 
362 ;  Day  v.  Hunt,  112  id.  191 ;  Fry  on  Spec.  Per.  [3d  Am.  ed.] 
10,  §  25 ;  Pom.  Spec.  Per.  p.  4,  §  4,  p.  47,  §  35.)   The  fact  that  all 
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of  the  heirs  of  Arthur  McGeer  were  infants  at  the  date  of  his 
death,  May  25, 1825,  and  that  the  youngest  did  not  become  of 
full  age  until  1843,  is  not  a  legal  excuse  in  an  action  to  enforce 
a  specific  performance  of  the  contract,  for  their  failure  to 
perform  the  contract  of  their  ancestor ;  and  the  laches  which 
would  have  barred  such  an  action  by  him  will  bar  a  like  action 
prosecuted  by  them.     {Havens  v.  PaUerson^  43  N.  Y.  218). 

Paulding  having  purchased  without  actual  notice  of  the 
suit  or  of  the  alleged  claim  of  the  McGeers,  he  was  a  pur- 
chaser in  good  faith  and  acquired  a  perfect  title  unless  he  was 
bound  by  the  bill  in  equity  and  the  accompanying  notice  of 
the  pendency  of  the  suit  His  grantee  (the  defendant 
herein)  succeeded  to  all  of  his  rights,  and  a  purchaser  from 
the  defendant,  though  purchasing  with  notice,  of  the  suit  and 
of  the  claim  of  the  McGeers,  would  acquire  a  perfect  title 
free  from  their  claims.  {Bumjms  v.  Pldtner,  1  Johns.  Ch. 
.213 ;  Varick  v.  Briggs,  6  Paige,  323 ;  affirmed,  22  Wend.  543 ; 
Griffith  V.  Qriffijth^  9  Paige,  315 ;  Weh%t&r  v.  Ywa  SteenbergK, 
46  Barb.  211 ;  Wood  v.  Chapin,  13  N.  Y.  509 ;  1  Story's  Eq. 
Juris.  §  410 ;  2  Pomeroy's  Eq.  Juris.  §  754.)  Paulding's 
title  and  the  title  of  purchasers  subsequent  to  him,  not  being 
weakened  or  affected  by  actual  notice  of  the  suit,  it  becomes 
important  to  inquire  as  to  the  effect  of  these  papers  found  on 
file ;  or  for  how  long  a  dormant  suit  and  a  statutory  notice  of 
its  pendency  binds  subsequent  purchasers  for  value  and  with- 
out actual  notice? 

The  rule  that  a  purchaser,  pendente  lite^  of  the  subject  of  the 
litigation,  if  he  buys  in  good  faith  and  without  actual  notice 
of  the  claims  of  the  litigants,  is  not  affected  by  the  suit  pend- 
ing or  by  the  notice  of  its  pendency,  unless  the  suit  has  been 
prosecuted  with  due  diligence,  was  first  formulated  by 
Lord  Bacon. 

"  12.  No  decree  bindeth  any  that  cometh  in  bona  fde  by 

conveyance  from  the  defendant  before  the  bill  exhibited  and 

is  made  no  party  neither  by  bill  nor  the  order,  but  where  he 

comes  m  pendente  lite  and  while  the  suit  is  in  full  prosecution 

•and  without  any  color  of  allowance  or  privity  of  the  court, 
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there  regularly  the  decree  bindeth;  but  if  there  were  any 
intermission  of  suit  or  the  court  made  acquainted  with  the 
'  conveyance,  the  court  is  to  give  order  upon  the  special  ipatter 
according  to  justice."  (Ord.  12  in  Chancery;  15  Bacon's 
Works,  353.)  The  learned  editors  of  Bacon's  Works,  Sped- 
ding,  Ellis  and  Heath,  say  that  the  main  body  of  these  ordi- 
nances must  have  existed  previous  to  the  time  of  Lord  Bacon 
in  some  shape  or  other,  written  or  unwritten.  (14:  Bacon's 
Works,  160.)  It  may  be  safely  asserted  that  this  rule  is  as 
ancient  as  the  earlist  reported  decisions  of  the  Court  of  Chan- 
cery, and  it  continued  to  be  the  rule  of  the  English  courts 
until  1839.  {Preston  v.  Tubhin,  1  Yem.  286 ;  Sorrell  v. 
Carpenter  J  2  P.  Wms.  482 ;  Kiiisman  v.  Kinsman^  Taml. 
399;  1  Kuss  &  M.  617;  2  Sugd.  on  Vendors  [7th  Am. 
ei]  544, 1045*,  p.  24 ;  2  Fonbl.  on  Eq.  153.)  In  1839  it  was 
enacted  (Chap.  11  of  2  and  3  Yict.,  amended  by  chaps.  15,  18 
and  19  Vict.)  that  a  lis  pendens  should  not  bind  a  purchaser 
or  mortgagee  pendente  lite  without  express  notice  thereof, 
unless  a  notice  of  the  pendency  of  the  suit  should  be  registered, 
and  that  the  registered  notice  should  become  void  at  the 
expiration  of  five  years  unless  it  should  be  re-registered. 
Since  the  passage  of  this  statute  the  effect  upon  purchasers 
and  incumbrancers,  pendente  lite^  of  a  lack  of  diligence  in 
prosecuting  suits,  has  ceased  to  be,  in  England,  a  li^-ing  ques- 
tion, and  only  occasional  reference  to  the  subject  will  l>e  found 
in  modem  English  law  books.  We  do  not  find  that  this  rule 
has  ever  been  questioned  in  this  state ;  but,  on  the  contrary, 
it  has  been  approvingly  cited  and  applied.  {Murray  v.  Bal- 
louy  1  Johns.  Ch.  566 ;  Ilayden  v.  Bucklin^  9  Paige,  512 ; 
Myrick  v.  Selden,  36  Barl).  15  ;  Will.  Eq.  Juris.  251.)  The 
courts  of  other  states  have  asserted  and  followed  the  rule. 
{Herrington  v.  McCoUum,  73  111.  476,  483 ;  Watson  v.  THY- 
son^  2  Dana,  406  ;  Clarkson  v.  Morgan,  6  B,  Monroe,  441, 
448 ;  Debell  v.  Foxworthy^  9  Id.  228 ;  Erhman  v.  Kendrick^ 
1  Mete.  [Ky.]  146 ;  Petree  v.  Bell,  2  Bush.  [Ky.]  58 ;  AsUey 
V.  Cunningham^  16  Ark.  168 ;  Mann  v.  Roberts^  11  Lea 
[Tenn.]  57 ;  Byhee  v.  Summers^  A  Oregon,  354.) 
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The  text  writers  state  the  rule  as  laid  down  in  the  cases 
cited.  (2  Pom.  Eq.  Juris.  §§  634,  640 ;  Wade  on  Notice, 
§§  357,  359  ;  Bennett  on  Lis  Pendens,  §  41S.) 

Tlie  right  of  a  plaintiff  to  revive  and  continue  an  action 
against  the  successors  in  interest  of  a  deceased  defendant  may 
be  lost  by  long  delay  in  making  the  application,  and  especially 
if  the  successors  are  purcliasers  in  good  faith  and  if  the  con- 
dition and  value*  of  the  property  have  greatly  changed,  and 
the  only  witnlsses  by  which  the  facts  in  issue  could  lie  estab- 
lished are  dead.  {Coit  v.  Campbell^  82  N.  Y.  509;  Lyon  v. 
Park^  111  id.  350.)  For  sixty-one  years  prior  to  April  15, 
1S85,  the  date  fixed  for  the  performance  of  the  contract  of 
sale,  the  defendant  and  his  grantors  had  been  in  the  exclusive 
possession  of  the  lots,  claiming  to  own  the  entire  estate  by  virtue 
of  recorded  deeds,  which,  in  terms,  conveyed  the  entire  estate. 
No  move  has  been  made  in  the  chancery  suit  adverse  to  the 
defendants  therein  since  April  26,  1S38,  sixteen  years  before 
Paulding  became  a  purchaser  in  personal  good  faith,  and  more 
tlian  forty-six  years  before  the  plaintiff  in  this  action  purchased. 
Gertrude  Kemble  Paulding,  one  of  the  defendants,  died  May 
25,  1841,  forty-four  years  before  the  plaintiff's  purchase ;  her 
husband  died  April  6, 1860,  twenty-five  years  before  the  plaint- 
iff's purchase;  Gouverneur  Kemble  died  September  18, 1875, 
nearly  ten  years  before  the  plaintiff's  purchase,  and  William 
Kemble  died  November  5,  1881,  nearly  four  years  before  the 
plaintiff's  purchase.  It  is  apparent  that  the  condition  and  value 
of  the  property  have  greatly  changed.  It  was  contracted  to 
be  sold  in  1819  for  $1,200;  and  it  sold  to  the  plaintiff  for 
$26,100.  It  is  alleged  in  the  bill,  and  is  conceded  in  the 
answer  in  the  chancery  suit,  that  the  business  between  Arthur 
McGeer,  the  vendee,  and  Peter  Kemble  the  vendor,  was  trans- 
acted by  William  Kemble,  who  is  dead.  On  the  25th  day  of 
March  1885,  the  complainants  in  the  suit  in  chancery,  if  living, 
and  if  dead,  their  successors  in  interest,  were,  by  well  settled 
rules  of  law,  effectually  barred  from  reviving  and  continuing 
their  suit  against  the  defendant  in  this  action,  who  then  had  a 
good  title  to  the  lot ;  and  the  plaintiff  had  no  valid  reason,  in 
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law  or  in  equity,  for  failing  to  perform  her  contract.  Having 
held  that  the  suit  in  chancery,  and  the  papers  filed  in  connection 
therewith,  created  no  defect  in  the  title,  or  lien  upon  the 
property,  it  is  unnecessary  to  discuss  the  failure  of  the  defend- 
ant to  disclose  their  existence  to  the  purchaser. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Bbadley  and  Haight,  JJ.,  who  dissent. 

Judgment  reversed. 


Matjeice   Coleman,   Respondent,  v.  The   Second   Avenue 
Railroad  Company,  Appellant. 

Plaintiff,  a  passenger  in  an  open  car  on  defendant's  street  railroad  in  the 
city  of  New  York,  whUe  the  car  was  in  motion,  left  his  seat  and  stepped 
out  upon  the  side  step,  and  was  proceeding  to  go  forward  to  another  seat 
when  he  came  in  contact  with  one  of  the  columns  supporting  an  elevated 
railroad,  imder  which  defendant's  road  was  operated,  and  was  injured. 
In  an  action  to  recover  damages  the  testimony  was  conflicting  as  to 
whether  the  seat  plaintiff  left  was  so  crowded  as  to  render  it  uncomfort- 
able for  him  to  remain.  Defendant  asked  th6  court  to  charge  the  jury 
that,  if  they  believe  plaintiff  left  his  seat  unnecessarily  and  voluntarily, 
and  while  the  car  was  in  motion,  without  requesting  the  driver  or  con- 
ductor to  stop  the  same,  and  when  upon  the  step  of  the  car  he  swung 
himself  outside  the  line  of  the  step  of  the  car  and,  while  so  doing,  came 
in  contact  with  the  column,  defendant  was  entitled  to  a  verdict.  The 
court  refused  so  to  charge.  Held,  error ;  that  if.  without  reasonable  cause, 
plaintiff  placed  himself  outside  of  the  car  when  in  motion,  he  assumed 
the  hazards  of  so  doing. 

Goleman  v.  8.  A.  R,  R.  Co.  (41  Hun,  380)  reversed. 

(Argued  June  7,  1889;  decided  June  28,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  eecond  judicial  department,  entered  upon  an 
order  made  July  23,  1886,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  on  a  verdict. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 
SicKELs  —Vol.  LXIX.    77 
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Austen  G.  Fox  for  appellant.  Plaintiflf,  in  doing  what  he 
did,  in  changing  his  seat,  was  guilty  of  negligence  as  matter 
of  law.  {HoTbrook  v.  U.  d?  B.  R.  li.  R.  Co.,  12  N.  Y.  236  ; 
Todd  V.  Old  Colony  R.  R.  Co,,  3  Allen,  18;  7  id.  207;  Tor- 
rey  v.  B.  &  A.  R.  R.  Co.,  147  Mass.  412  ;  Pittshurgh,  etc., 
R.  R.  Co.  V.  McClurg,  56  Penn.  St.  294 ;  Pitt^hurgh,  etc.,  R. 
R.  Co.  V.  Andrews,  39  Md.  329 ;  Dun  v.  S.,  etc.,  R.  R.  Co.,  78 
Va.  645;  /.,  etc.,  R.  R.  Co.  v.  Rutherford,  29  Ind.  82; 
Beach  on  Contributory  Neg.  §  56 ;  HicJcey  v.  B.  cfe  L.  R.  R. 
Co.,  14  AUen,  429, 433 ;  Adams  v.  L.  R.  Co.,  L.  R,  4  C.  P.  739.) 

A.  J.  Skinner  for  respondent.  Defendant  was  clearly 
guilty  of  negligence  In  allowing  plaintiff  to  be  crowded  frou? 
his  seat  by  miproper  arrangements  for  the  seating  of  passen- 
gers, and  in  not  providing  the  plaintiff,  a  passenger,  when 
crowded  from  his  seat,  with  a  safe  egress  therefrom,  to  a  i>art 
of  the  car  where  he  could  find  such  accommodation.  ( Campbell 
V.  N.  T.  C  &H.  R.  R.  R.  Co.,  2l  N.  Y.  Week.  Dig.  245.) 
Plaintiff,  being  a  passenger,  had  a  right  to  assume  that  the 
defendant  was  operating  its  road,  as  it  was  bound  to  do,  with 
due  regard  for  the  safety  of  passengers,  and  that  the  step 
which  the  plaintiff  was  using  when  injured  was  a  safe  and 
proper  appliance,  and  was  there  to  be  used  for  the  purpose  testi- 
fied to.  {BrasBd  v.  N.  Y.  C.  &  II.  R.  R.  R.  Co.,  84  N.  Y. 
241 ;  Murphy  v.  N.  T.  C.  <&  H.  R.  R.  R.  Co.,  13  N.  Y.  Week. 
Dig.  213 ;  Terry  v.  Jewett,  78  X.  Y.  339 ;  Hulhert  v.  N.  T.  C. 
R.  R.  Co., 40 id.  145 ;  Ginnay.  Second  Ave.  R.  R.  Co.,  67  id. 
596  ;  Spooner  v.  B.  C.  R.  R.  Co.,  54  id.  230.)  Whether  the 
plaintiff  was  guilty  of  contributory  negligence  was  a  question 
of  fact.  {Massoth  v.  D.  &  H.  C.  Co.,  64  N.  Y.  524;  ExtrU 
hert  V.  N.  T.  C.  R.  R.  Co.,  40  id.  145 ;  Ernst  y.  II.  R.  R.  R. 
Co.,  39  id.  61 ;  Willis  v.  L.  I  R.  R.  Co.,  34  id.  670.)  Even 
riding  on  the  platform  of  steam  cars  is  not  necessarily  negli- 
gence. (  Werle  v.  L.  I  R.  R.  Co.,  98  K  Y.  650  ;  Ginna  v. 
Second  Ave.  R.  R.  Co.,  67  id.  596 ;  JS'olan  v.  B.,  etc.,  R.  R.  Co.;, 
13  K  Y.  Week.  Dig.  286  ;  Willis  v.  L.  L  R.  R.  Co.,  34  K  Y. 
670.)    Plaintiff  was  entitled  to  comfortable  accommodations 
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on  defendant's  car  ( Werle  v.  Z.  I.  R.  R.  Co.,  98  N.  Y.  651) ; 
and  was  justified  in  seeking  another  seat  when  he  was 
"  crowded "  in  the  one  he  had  just  taken.  (  WiUis  v.  Z.  Z 
R.  R.  Co.,  34  N.  Y.  681 ;  Dvxon  v.  B.  C,  etc.,  R.  R.  Co., 
100  id.  179.)  Defendant  was  bound  to  operate  its  raikoad  in 
as  safe  a  manner  as  was  possible  to  human  care  and  foresight. 
{BrowriY.N.  Y.  C  (&  K  R.  R.  R.  Co.,  3i:i^.Y.  ^04:*,  Bowen 
V.  iV^.  jr.  C.  (&  H.  R.  R.  R.  Co.,  18  id.  408;  Hagerman  v. 
TT.  R.  R.  Co.,  13  id.  9.)  The  court  properly  decUned  to 
charge  "  that  if  the  jury  beUeve  that  the  plaintifE  could  have 
seen  the  columns  by  looking,  but  that  he  did  not  look,  and  was 
injured  by  reason  of  his  failure  so  to  do,  the  defendants  are 
entitled  to  a  verdict."  ( Weber  v.  N.  Y.  C  R.  R.  Co.,  58  K  Y. 
461 ;  Beisiegel  v.  iV^.  Y.  C  <&  H.  R.  R.  R.  Co.,  40  id.  9; 
De  Lmg  v.  D.,  etc.,  R.  R.  Co.,  37  Hun,  282 ;  Thorpe  v.  K  Y 
C.  i&  H.  R.  R.  R.  Co.,  76  N.  Y.  403 ;  SeyboU  v.  Z.  K,  etc., 
R.  R.  Co.,  95  id.  562.)  Detached  expressions  in  a  charge 
cannot  properly  be  made  the  basis  for  exceptions.  {CHnnav. 
Second  Ave.  R.  R.  Co.,  67  N.  Y.  596  ;  Zoft^  v.  F.  F.  Co., 
84  id.  455.) 

Bradley,  J.  While  riding  as  a  passenger  in  an  open  car  on 
the  defendant's  street  railroad,  the  plaintiff  received  a  per- 
sonal injury,  which  he  charges  was  occasioned  wholly  by  the 
fault  or  negligence  of  the  defendant.  The  plaintiff  entered 
the  car  at  One  Hundred  and  Twenty-sixth  or  One  Hundred 
and  Twenty-seventh  street,  in  the  city  of  New  York,  and  sat 
on  the  rear  seat  of  the  car  until  it  approached  One  Hundred 
and  Fifth  street,  when  he  left  his  seat  and  stepped  out  onto 
the  side  step  of  the  car,  and  was  proceeding  to  go  forward  to 
take  another  seat  in  the  car,  when  his  head  came  in  contact  with 
one  of  the  posts  or  supporting  columns  of  the  elevated  rail- 
road, under  which  the  defendant's  road  was  operated,  and  in 
that  manner  received  the  injury.  The  distance  between  the 
car  and  the  post,  as  represented  by  the  evidence,  was  from 
one  foot  eight  inches  to  two  feet.  The  questions  whether  the 
defendant  was  chargeable  with  negligence  in  the  matter,  and 
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whether  any  negligence  on  the  part  of  the  plaintiff  contributed 
to  produce  the  injury,  were  submitted  to  the  jury.  There- 
upon the  defendant's  counsel  requested  the '  court  to  charge 
the  jury  that  if  they  believed  "  that  the  plaintiff  left  his  seat 
unnecessarily  and  voluntarily,  and  while  the  car  was  in  motion, 
and  without  requesting  the  driver  or  conductor  to  stop  the 
same,  and  when  upon  the  step  of  the  car  he  swung  himself 
outside  the  line  of  the  step  of  the  car,  and  while  so  doing  came 
in  contact  with  the  column  of  the  elevated  railway,  the 
defendant  was  entitled  to  a  verdict."  The  court  declined  other 
than  as  charged  and  exception  was  taken  to  such  refusal. 
The  evidence  was  such,  as  a  whole,  to  permit  the  jury  to  find 
in  the  aflirmative  the  proposition  presented.  While  the 
evidence  of  the  plaintiff  tended  to  prove  that  he  was  crowded 
from  his  seat  or  in  such  manner  as  to  render  it  uncomfortable 
for  him  to  remain  there,  and  that  he  was  proceeding  to  obtain 
another  when  he  was  injured,  there  was  evidence  given  on 
the  part  of  the  defendant  to  the  effect  that  the  two  rear  facing 
seats  were  not  full  at  the  time  in  question,  but  that  when  the 
plaintiff  left  his  seat  there  was  room  in  them  for  two  or  three 
more  persons.  Whether  the  plaintiff  was  justified  in  leaving 
his  seat  and  going  outside  the  car  to  seek  another  seat  in  it 
was  a  question  of  fact  for  the  jnry.  The  seats  in  railway  cars 
are  provided  for  the  passengers  to  occupy.  If,  without  reason- 
able cause  they  leave  the  car  or  place  themselves  on  the  out- 
side of  it  when  in  motion,  they  assume  the  hazards  of  so 
doing.  {Clark  v.  Bi^hth  Ave.  R,  E.  Co.,  36  K  T.  135 ; 
Oinna  v.  Second.  Ave.  B.  R.  Co.,  67  id.  596 ;  Dixon  v. 
Brooklyn  City  cfe  N.  R.  R.  Co.,  100  id.  171 ;  ToM  v.  O.  C.  & 
F.  R.  R.  R.Co.,  3  Allen,  18 ;  7  id.  207 ;  Hickey  v.  B.  d:  L. 
R.  R.  Co.,  14  id.  429 ;  Torrey  v.  B.  <&  A.  R.  R.  Co.,  147  Mass. 
412;  F.  &  C.  R.  R.  Co.  v.  McClurg,  56  Penn.  St.  294; 
Indiana,  etc.,  R.  R.  Co.  v.  Rutherford,  29  Ind.  82 ;  Fitts- 
Imrgh,  etc.,  R.  R.  Co.  v.  Andrews,  39  Md.  329  ;  Dwi  v.  Sea- 
hoard,  etc.,  R.  R.  Co.,  78  Ya.  645). 

The  cause  which  may  justify  a  passenger,  without   the 
imputation  of  fault  on  his  part  as  against  the  carrier,  in  leav- 
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ing  his  seat  and  going  outside  the  car  and  occupying,  tempor- 
arily or  otherwise,  a  position  there  while  it  is  in  motion,  must 
be  dependent  upon  the  occasion  and  circumstances  which 
induce  or  impel  him  to  do  so.  We  are  now  dealing  with  the 
situation  presented  by  the  evidence  in  the  present  case.  The 
plaintifE  asserts  that  the  seat  which  he  occupied  became  so 
crowded  as  to  render  it  uncomfortable  for  him  to  remain  in  it. 
This,  so  far  as  appears,  seems  to  have  beerf  the  only  reason 
wliich  induced  him  to  seek  another  seat,  and  to  proceed  in  the 
manner  he  did  to  reach  it.  Upon  his  evidence  the  conclusion 
was  permitted  that  he  had  reasonable  cause  for  leaving  his 
seat  to  obtain  another,  and  that  it  was  necessary  for  his  com- 
fort to  do  so.  And  it  is  upon  that  assumption  that  he  may  be 
relieved  from  the  charge  of  contributory  negligence.  But  if 
he  unnecessarily  and  voluntarily  left  his  seat  and  proceeded 
onto  the  step,  and  there  came  in  contact  with  the  colunrn  of 
the  elevated  road  in  the  manner  stated  in  the  proposition, 
which  the  court  was  requested  and  declined  to  submit  to  the 
jury,  it  is  difficult,  in  view  of  the  evidence,  to  see  that  the 
plaintiff  was  entitled  to  recover.  Upon  that  assumption  of 
fact  there  was  no  impeUing  cause,  which  justified  his  act  of 
going  outside  the  car  and  taking  the  hazard  from  which 
resulted  the  injury.  In  that  case  the  consequence  of  the 
situation  in  which  he  placed  himself  came  from  his  own  fault, 
and  he  was  chargeable  with  contributory  negligence.  The 
refusal  of  the  court  to  charge  as  so  requested,  therefore,  was 
error,  unless  the  charge,  as  made,  covered  such  proposition  so 
far  as  the  court  could  properly  be  required  to  submit  it  to  the 
jury.  The  question  of  neghgence  of  the  plaintifE  was  sub- 
mitted to  the  jury  in  general  terms.  Although  the  general 
proposition  charged  in  that  respect  may  be  deemed  to  have 
embraced  within  it  all  the  causes  to  which  the  plaintiffs 
negligence  may  have  been  attributable,  the  defendant  had  the 
right  to  have  the  jury  instructed  that  a  state  of  facts  within 
those  which  there  was  evidence  tending  to  prove,  and  which,  if 
found  by  them,  would,  as  a  matter  of  law,  constitute  a  defense 
on  the  ground  of  negligence.     This  was  the  apparent  purpose 
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of  the  request.  And  it  was  not,  in  substance  or  effect,  expressed 
in  the  instruction  given  by  the  charge  of  the  court  to  the 
jury.  As  the  case  is  presented  by  the  record  before  us,  the 
consideration  of  no  other  question  is  deemed  necessaiy  for 
the  purpose  of  a  new  trial. 

For  the  error  in  refusing  to  charge  as  so  requested  the  judg- 
ment should  be  reversed  and  a  new  trial  granted,  costs  to  abide 
the  event. 

All  concur,  except  Brown  and  Vann,  JJ.,  who  dissent  on  ' 
the  ground  that  the  substance  of  the  request  discussed  in  the 
opinion  of  the  court  is  covered  by  the  general  charge  and  by 
the  response  of  the  trial  judge  to  the  other  requests. 

Judgment  reversed. 
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OF  THE 


Causes  Decided  During  the  Period  Embraced  in  this 
Volume^  Which  are  Not  Reported  in  Full. 


R08E  Mullen,  an  Infant,  etc.,  Appellant,  v.  Joseph  T. 
Perkins,  Respondent. 

(Argued  March  13, 1889;  decided  March  19, 1889.) 

APPEA.L  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  the  fourth 
Monday  of  April,  1888,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  o^der  dismissing  the  complaint 
on  trial. 

Hugo  Hirsh  for  appellant. 

Albert  G.  McDonald  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Edward  Kane,  Appellant,  v.  City  of  Brooklyn  et  al., 
Respondents. 

Charles  O'Neil,  Assignee,  etc..  Appellant,  v.  Samuel  Nagle, 

Respondent. 

The  People  ex  rel.  Jesse  Carter,  Appellant,  v.  Stephen  B. 
French  et  al..  Police  Commissioners,  etc..  Respondents. 

The  appeals  in  these  cases  were  dismissed  under  Rule  21. 
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In  the  Matter  of  the  Final  Accounting  of  Samuel  W.  Pebry, 
Deceased,  Assignee,  etc.,  by  Rebecca  V.  Perby  et  aL,  as 
Executors,  etc..  Respondents,  v.  ALEXAin>EB  Fbaseb  et  aL, 
Appellants. 

(Argued  March  11,  1889;  decided  March  19,  1889.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  15,  188Y,  which  affirmed  a  decree  of  the 
county  judge  of  Chemung  county  upon  a  final  accounting  by 
plaintiffs,  as  executors  of  a  deceased  general  assignee. 

HosweU  R.  Mo88  for  appellants. 

Gahrid  Z.  Smith  for  respondents. 

Agree  to  affirm  on  opinion  of  court  below. 
All  concur,  except  Follett,  Ch.  J.,  not  sitting. 
Judgment  affirmed. 


Lebeus  B.  Wabd,  Respondent,  v.  The  New  Tobk,  Susque- 
hanna AND  Westebn  Railboad  Company,  Appellant. 

(Argued  March  11,  1889;  decided  March  19,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  entered  upon  an  order  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  on  a  verdict  directed  by  the  court. 

Leon  AVbeU  for  respondent. 

Judgment  affirmed  by  default,  with  ten  per  cent  on  the 
amount  of  original  judgment  as  damages  by  way  of  costs. 
All  concur. 
Ordered  accordingly. 
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George  F.  Vietoe  et  al.,  Appellants,  v.  George  D.  Nichols 
et  al.,  Respondents. 

(Submitted  March  11,  1889;  decided  March  19,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  15,  1888,  which  aflSrmed  a  judgment  in  favor 
of  defendants,  entered  on  an  order  dismissing  the  complaint. 

Blumenstiel  <J&  Hirech  for  appellants. 

Wheeler  H.  Peckham  and  Jahi^h  HohneSy  Jr,y  for  respondents. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  J.  Colbitrn,  Respondent,  t.  The  Trustees  op  thj: 
Village  of  Canandaigua,  Appellant. 

(Argued  ^rch  14,  1889;  decided  March  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  14,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  on  a  verdict  and  an  order  denying  a  new  trial. 

John  GiUette  for  appellant. 

James  C.  Smith  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

■Judgment  affirmed. 
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Leon  Leob,  as  Assignee,  etc.,  Appellant,  v.  Phiup  Lkvih, 

Respondent. 

(Submitted  March  15,  1880;  decided  March  26, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  19,  1884,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee  and  directed  a 
new  trial. 

Baker  cfe  Schwartz  for  appellant. 

Oeorge  U.  Loveridge  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  afltened. 


George  C.  Genet,  Appellant,  v.  The  Cmr  of  Bbooklyn, 

Respondent. 

(Argued  March  18,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  27, 1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  case  is  reported  on  former  appeals.  (94  N.  T.  645 ; 
99  id.  296.) 

The  court  here  state,  in  substance,  that  the  questions  sought 
to  be  raised  by  the  appellant  have  been  already  decided  in  the 
former  appeals,  and  that  the  findings  and  decision  here  are  in 
accord  with  the  principles  there  laid  down. 

George  C.  Oenet,  appellant,  in  person. 

D.  D,  Whitney,  Jr.^  for  respondent. 

PoTTEB,  J.,  reads  for  affirmance. 

All  concur.  Brown  ;  J.,  concurring  in  result. 

Judgment  affirmed. 
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The  Town  of  Tatlok,  Appellant,  v.  Elisha  Bkown, 
Respondent. 

(Argued  March  12,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  10,  1888,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  on  a  decision  of  the  court  on  trial  at 
Special  Term. 

a.  H.  Duett  for  appellant. 

haac  S.  Newton  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Fotlett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Joseph  Disher,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

(Argued  March  19,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1886,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  on  a  verdict,  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

James  F.  Gluch  for  appellant. 

John  T.  Murray  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 
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Helen  E.  Edwabds,  Respondent,  v.  The  Schoharie  County 
National  Bank  and  William  C.  Lamont,  Receiver,  etc., 
Impleaded,  etc..  Appellants. 

(Argued  March  20,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  February,  1888,  which  afltened  a 
judgment  in  favor  of  plaintiff,  entered  on  the  report  of  & 
referee. 

£.  Cotmtryma/n  for  appellants. 

IfatJianid  C.  Moak  for  respondent. 

Agree  to  aflSnn ;  no  opinion. 

All  concur,  except  Potteb  and  Pabkeb,  JJ.,  not  sitting. 

Judgment  affirmed. 


Edmund  R.  Morse,  Respondent,  v.  Geoegb  H.  Morrison, 

Appellant. 

(Submitted  March  27, 1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  5,  1886,  which  affirmed  a  judgment  in  favor  of  plaintif , 
entered  on  a  verdict. 

Robert  Sewett  for  appellant. 

John  J.  Thomasaon  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  Chables  Denison  et  al.^ 
Stockholders  of  the  Grocers^  Bank  of  New  York  City,  for 
the  Appointment  of  a  Receiver, 

A  sale  made  by  a  duly  appointed  receiver  of  a  state  bank,  pursuant  to  and 
upon  terms  expressed  in  an  order  of  the  Supreme  Court,  of  a  judgment, 
part  of  the  assets  of  the  bank,  is  a  judicial  sale,  and  the  court  may  compel, 
by  order,  a  specific  performance  of  the  contract  of  sale. 

A  confirmation  of  the  contract  of  sale  is  not  a  requisite  to  its  consumma- 
tion, and  it  is  not  material  whether  the  sale  was  public  or  private. 

(Argued  March  29,  1889;  decided  April  16, 1889.) 

Appeal  by  Thomas  B.  and  John  R.  Rand  from  an  order 
of  the  General  Term  of  the  Supreme  Comi:  in  the  first 
judicial  department,  which  affirmed  an  order  of  Special  Term 
requiring  said  appellants  to  perform  a  contract  alleged  to  have 
been  made  by  them  with  Stephen  V.  White,  as  receiver  of 
the  Grocers'  Bank,  appointed  in  these  proceedings,  for  the 
purchase  by  said  appellants  of  said  receiver  of  a  judgment 
recovered  by  the  bank  against  one  More. 

Two  questions  were  presented  on  this  appeal :  First.  As 
to  whether  the  contract  of  sale  was,  in  fact,  made.  Second. 
Was  the  sale  a  judicial  one  ?  The  court  held  the  evidence  is 
sufficient  to  establish  that  the  contract  was  made.  As  to  the 
second  point,  the  court  say : 

"  It  is  urged  by  the  learned  counsel  for  the  appellants  that  the 
sale  was  not  judicial,  because  the  receiver  was  not  appointed 
for  the  specific  purpose  of  making  it;  that,  in  doing  so,  he  did 
not  carry  into  effect  any  decree  of  the  court  directing  a  sale  ; 
that  his  authority  was  merely  to  make  the  contract  for  himself 
as  receiver,  and  not  on  behalf  of  the  court.  And,  further, 
that  it  could  not  have  the  judicial  quality  until  it  became  the 
act  of  the  court  by  its  confirmation.  This  last  proposition 
may  have  had  some  force  if  it  could  be  assumed  that  confirma- 
tion of  the  agreement  of  sale  was  requisite  to  its  consummation, 
as  may  be  the  case  where  the  efficiency  of  such  a  contract  is 
expressly  or  impliedly  made  dependent  upon  the  approval  of 
the  court.  ( Williamson  v.  Berry^  8  How.  [IT.  S.]  496,  546.) 
But  in  this  case  no  confirmation  was  requisite.     The  terms  of 
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the  sale,  as  authorized  and  as  represented  by  the  contract,  were 
expressed  in  the  order.  And  in  making  the  agreement  he 
represented  the  court.  He  was  the  instrument  or  officer  of 
the  court,  and  through  him  the  sale  may  be  deemed  as  made 
by  it.  No  further  action  of  the  court,  therefore,  seems  to 
have  been  necessary  to  consummate  the  sale.  {In  re  Van 
AUen^  37  Barb.  225;  Atty,'Gen,\.  Gxiardian  Mut.  Life  Ins. 
Co.,  77  K  Y.  277 ;  Atty.-Gen,  v.  North  Am.  Life  In9.  Co., 
89  id.  103.)  It  is  not  important,  for  the  purposes  of  the  ques- 
tion, whether  the  sale  be  public  or  private,  only  that  it  be  made 
by  the  receiver  pursuant  to  the  direction  or  authority  given  by 
the  court.  It  then  has  the  character  of  a  judicial  sale.  And 
the  party  making  it  subjects  himself  to  the  jurisdiction  of  the 
court,  and  may  be  required  to  complete  it.  {Caaet  v.  Huh- 
bell,  36  N.  Y.  676  ;  In  re  Atty.-Gen.  v.  Continental  Life  Ins. 
Co.,  94  id.  199.)  This  was  the  situation  of  the  appellants  in 
the  present  case.  The  motion  was  properly  entertained  by  the 
court  below.  And  no  rule  of  law  was  violated  by  the  result 
there  given  to  it. 

''  The  order  should  be  affirmed." 

Nathaniel  C.  Moak  for  appellants. 

B.  F.  Blair  for  respondent. 

Bradley,  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


The  Third   National   Bank   of  Buffalo,  Respondent,  v. 
Ittai  J.  Elliott,  as  SherijBE,  etc.,  Appellant. 

(Argued  March  22,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  directed  by  the  court,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 
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William  H,  Henderson  for  appellant. 

AdetbeH  Moot  for  respondent. 

Agree  to  aflSrm  ;  no  opinion. 

All  concur,  except  Bradley  and  Haioht,  JJ.,  not  sitting. 

Judgment  affirmed. 


Charles  C.  P.  Clark,  Respondent,  v.  Nelson  Robinson  et  al., 

Appellants. 

(Argned  March  27, 1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  20,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

.     Thomas  Thacher  for  appellants. 

Oeorge  T.  Clark  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


John  Harr,  by  Guardian,  etc..  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
Appellant. 

(Argued  March  28,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  lY,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  to  plaintiflE,  alleged  to  have  been  the  result  of 
defendant's  negligence. 
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The  question  discussed  here  was  as  to  the  sufficiency  of  the 
evidence  to  authorize  the  submission  of  the  question  of  defend- 
ant's negligence  and  of  contributory  negligence  on  the  part  of 
the  plaintiff  to  the  jury.  After  a  full  consideration  of  the 
evidence  the  conclusion  of  the  court  was,  that  the  case  was 
properly  submitted  to  the  jury. 

Frank  II,  Hiscoch  for  appellant. 

William  Kennedy  for  respondent. 

Potter,  J.,  reads  for  affirmance. 

All  concur,  except  Follett,  Ch.  J.,*  not  sitting. 

Judgment  affirmed. 


George  W,  Mentz,  Respondent,  v.  John  Latoock  et  al., 
Appellants. 

(Argued  April  15,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  17,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

Frank  M.  Loomis  for  appellants. 

Ahram  Bartholoynew  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


Franklyn  Bassford,  Kespondent,  v.  Hermann  Oelrichs, 

Appellant. 

(Argued  April  16,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  the  second  Monday  of  February,  1886,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  to  set  aside  verdict  and  for 
a  new  trial. 

William  Hildreth  Field  for  appellant. 

Thomas  S,  Bassford  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  affirmed. 


Andrew  F.  Kindbero,  Respondent,  v.  Alvah  MmxjETT, 
Appellant. 

(Argued  April  17,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  10,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court 

William  S.  Maddox  for  appellant. 

Henry  H.  Spdman  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  affirmed. 


The  Manufacturers  and  Traders'  Bane,  Respondent,  v. 
Josephine  W.  Winslow,  Appellant. 

(Argued  April  17,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of   Buffalo,  entered  upon  an  order  made 
June  16,  1886,  which  affirmed  a  judgment  in  favor  of  plaint- 
iff, entered  upon  a  verdict  directed  by  the  court, 
SicKELs— Vol.  LXIX.    79 
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Z.  iT.  Bangs  for  appellant. 

Joh7i  G.  Milbuni  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Nathan  Johnson,  Respondent,  v,  William  R.  Sopeb  et  al., 

Appellants. 

(Argued  April  18,  1889;  decided  April  23,  1889.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

Edward  P.  Wilder  for  appellants. 

Isaaxi  N.  Mills  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affinned. 


John  J.  Landers,  Appellant,  v.  The  Fbank  Street  Meth- 
odist Episcopal  Church,  of  Rochester,  Respondent. 

Where  the  exercise  of  corporate  acts  is  vested  in  a  select  body,  an  act  done 
by  the  persons  composing  that  body,  in  a  meeting  of  all  the  corporators, 
is  not  a  valid  corporate  act. 

(Argued  March  22, 1889;  decided  May  S,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  17,  1886.  which  aflSrmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  nonsuiting  plaintiff  on  trial 

This  action  was  brought  by  plaintifE,  a  minister  of  the  Meth- 
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odist  Episcopal  Church,  to  recover  an  alleged  balance  of  salary 
due  him  as  defendant's  pastor. 

The  case  is  reported  on  a  former  appeal.  (97  N.  T.  119.) 
The  court  here  held  that  the  evidence  was  substantially  the 
same  on  the  second  trial  as  on  the  first ;  that  plaintiff  failed 
to  show  that  his  salaiy  was  fixed  as  prescribed  by  the  act  for 
the  incorporation  of  religious  societies  (§  48,  chap.  60,  Laws 
of  1813);  it  appeared  it  was  fixed  by  the  quarterly  confer- 
ence, whose  action  was  not  ratified  or  adopted  by  a  majority  of 
tlie  qualified  voters,  and  by  a  majority  of  defendant's  trustees, 
as  required  by  the  act,  and,  therefore,  that  defendant  was 
properly  nonsuited. 

It  appeared  that  a  meeting  of  the  church  society  was  held 
in  September,  1873.  The  following  is  an  extract  from  the 
opinion  in  reference  to  that  meeting,  and  the  effect  of  the 
Action  then  taken : 

"  Assuming  that  the  meeting  of  September,  1873,  was  held 
pursuant  to  a  regular  notice,  what  was  then  done  by  the  quali- 
fied voters  toward  fixing  the  salary  of  the  plaintiff?  No 
organization  was  effected,  no  motion  made,  no  vote  taken,  no 
record  of  the  meeting  kept.  It  seems  to  have  been  a  social 
rather  than  a  business  meeting,  for  refreshments  were  first 
served.  The  plaintiff  then  made  some  pleasant  remarks  not 
of  a  business  character,  and  finally  said  that  the  amount  to  be 
provided  for  was  $2,000  for  the  pastor's  salary.  He  then  con- 
tinued, '  I  wish  to  know  whether  you  are  satisfied  with  that, 
and  also  whether  it  shall  be  paid  to  me  month  by  month.  I 
can  only  repeat  that  it  is  for  you  to  act  in  the  matter  and  do 
what  is  best  for  your  own  interest.  If  you  do  not  we  shaU 
part.  If  there  is  a  single  person  present  who  is  dissatisfied 
with  this,  I  wish  you  to  say  so  fully  and  frankly.'  Several 
speeches  were  made  approving  the  plaintiff's  proposal,  and  at 
last  one  gentleman  said :  '  It  is  clear  that  we  are  of  one  mind 
in  this  matter,  and  to  save  time  I  propose  that  a  subscription 
be  prepared  and  circulated  among  those  present  and  that  every 
one  pledge  himself  to  what  he  is  willing  to  give  monthly 
toward  the  pastor's  salary.' 

*^  A  subscription  paper  was  then  prepared  with  the  following 
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heading :  '  We,  whose  names  are  hereto  signed,  promise  to 
pay  monthly  the  sums  set  opposite  om*  names  towards  pay- 
ment of  the  pastor's  salary,'  and  various  persons,  including  all 
of  the  trustees  but  one,  signed  it  and  added  the  sum  that  they 
were  willing  to  pay.  The  trustees  signed  as  individuals  only, 
each  binding  himself  personally  to  pay  a  certain  amount.  No 
other  action  was  taken  at  the  meeting  and  no  resolution  or 
motion  was  passed. 

''  No  vote,  formal  or  informal,  was  called  for  or  taken,  and 
nothing  was  determined  by  a  majority  of  voices.  The  request 
of  the  plaintiff  that  if  '  a  single  person '  was  dissatisfied  he 
should  say  so  '  fully  and  frankly,'  was  simply  an  invitation  to 
such  person  to  express  his  views  in  the  form  of  a  speech.  There 
may  have  been  many  who  were  dissatisfied  who  did  not  wish 
to  say  so  in  that  way.  Those  who  spoke,  perhaps  a  dozen  in 
number,  were  in  favor  of  the  plaintiff's  proposition,  but  what 
was  the  opinion  of  the  hundred  who  did  not  speak?  What 
assurance  is  there  that  if  a  vote  had  been  taken  the  proposi- 
tion would  not  have  been  defeated  ? 

"  We  do  not  think  that  any  action  was  taken  by  the  quali- 
fied voters  at  tliis  meeting.  All  that  was  done  was  by  the 
voluntary  action  of  individuals.  The  judgment  or  will  of  a 
majority  of  the  qualified  voters,  as  an  aggregate  body,  was  not 
ascertained.    No  question  was  put  to  them. 

"  The  proper  way  to  ascertain  the  wishes  of  a  majority  of 
a  deliberative  assembly  is  by  a  vote  of  some  kind.  It  cannot 
be  assumed,  from  what  was  said  by  the  plaintiff  and  others, 
that  those  who  said  nothing  assented  to  his  proposal.  Silence 
in  such  a  body  under  such  circumstances  does  not  give  consent 

"  The  action  of  those  who  were  trustees  was  not  official,  but 
personal  ^in  its  character.  Where  the  exercise  of  corporate 
acts  is  vested  in  a  select  body,  an  act  done  by  the  persons 
composing  that  body,  in  a  meeting  of  all  the  corporators,  is 
not  a  valid  corporate  act.  {Camfneyer  v.  United  German^ 
Luthem  Churches^  2  Sandf .  Ch.  208 ;  Constant  v.  Hector^ 
etc.,  of  St.  Alban'8  Church,  4  Daly,  305.) 

"At  the  meeting  held  in  December,  1873,  action  was  taken 
upon  the  resignation  of  the  plaintiff,  but  nothing  was  done  in 
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relation  to  his  salary.  There  was  no  ratification  by  the  trus- 
tees, because  there  was  nothing  to  ratify  and  no  attempt  was 
made  to  ratify  any  supposed  action  by  the  quaUfied  voters. 
The  trustees  do  not  appear  to  have  made  any  payment  to  the 
plaintiflE  during  either  year.  The  ecclesiastical  officers  seem 
to  have  taken  entire  charge  of  that  subject. 

"  On  the  first  appeal  to  this  court  it  was  held  that  as  the 
plaintiff  officiated  upon  the  appointment  of  the  bishop,  and 
his  salary  was  fixed  by  the  quarterly  conference,  and  was  to  be 
raised  by  the  stewards,  all  ecclesiastical  authorities,  the  fact 
that  the  defendant  received  his  services  raised  no  implication 
of  any  promise  to  pay. 

"As  the  facts  presented  upon  the  two  appeals,  although 
differing  somewhat  in  details,  are  substantially  th^  same,  due 
effect  can  be  given  to  the  decision  of  the  former  appeal  only 
by  an  affirmance  of  the  judgment." 

John  S.  Loumhert  for  appellant. 

Edwa/rd  Webster  for  respondent. 

Vann,  J.,  reads  for  affirmance. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


Henby  M.  Isaacson,  Respondent,  v.  The  New  Tobk  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

(Submitted  April  19,  1889;  decided  3day  3,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  1,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

Frank  Loomis  for  appellant. 

Horace  E,  Deming  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mabgabet  Boyle  et  al.,  Respondents,  t;.  SABBALAWTONetal.^ 

Appellants. 

(Submitted  April  26,  18S9;  decided  May  8,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  January,  1886,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  set  aside  the  taxation  and  allowance  of 
plaintiffs'  costs. 

James  G,  Johnson  for  appellants. 

Ansley  <&  Dame  for  respondents. 

Agree  to  affirm ;  no  opinion. 

AU  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Order  affirmed. 


Thomas  C.  Clark,  Appellant,  v*  Joseph  Blumenthal  et  al.. 
Respondents. 

(Argued  April  26,  1889;  decided  May  8, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  3, 1886,  which  affirmed  a  judgment  in  favor  of  defend- 
ants, entered  upon  a  decision  of  the  court  on  trial  without 

Gilbert  li.  Howes  for  appellant. 

Joseph  UUman  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Samuel  Buklino  et  al..  Appellants,  v.  The  Boabd  of  Educa- 
tion OF  THE  City  of  Brooklyn  et  al.,  Respondents. 

(Argued  April  26,  1880;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  28, 1886, 
which  affirmed  a  judgment  in  favor  of  defendants,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Reuhen  H.  UnderhiU  for  appellants. 

F,  E.  Da/na  ior  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Mayor,  Aldermen  and  Commonalty  of  the  CrrY  of 

New    York,    Respondent,    v.    Collis    P.    Huntington,      ||^''i«| 
Appellant. 

A  lessee  in  possession  is  estopped  from  contesting  with  his  lessor  the  valid- 
ity of  the  contract  under  which  he  has  acquired  possession. 

(Argued  April  22.  1889;  decided  June  4,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  6,  18»6,  which  affirmed  a  judgment  in  favor  of  plaintiflF, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  recover  a  quarter's  rent  of  a  pier 
in  the  city  of  New  York,  alleged  to  be  due. 

On  April  27,  1883,  the  department  of  docks  sold,  pursuant 
to  advertisement,  the  right  to  collect  and  retain  wharfage  on 
said  pier  for  the  term  of  ten  years  from  May  first  thereafter. 

By  the  terms  of  sale  the  purchaser  was  required  to  agree  to 
execute  a  lease,  prepared  upon  the  printed  forms  adopted  by 
the  department,  with  sureties  to  be  approved  by  it ;  he  was 
to  pay  rent  quarterly  in  advance,  and,  at  the  time  of  sale,  to 
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pay  twenty-five  per  cent  of  the  annual  rent,  the  same  to  be  for- 
feited if  he  did  not  execute  the  lease  and  bond,  as  required, 
within  five  days  after  being  notified  that  they  were  ready  for 
signature.  Defendant  was  the  successful  bidder,  and  paid 
the  twenty-five  per  cent.  He  also  executed  and  delivered  to 
the  department  an  instrument,  by  which,  after  setting  forth  the 
purchase,  subject  to  the  terms  and  conditions  of  the  notice, 
he  agreed  to  execute  the  lease  when  notified  that  it  was  pre- 
pared and  ready.  The  instrument  also  stated  that  it  was  under- 
stood and  agreed  that,  imtil  the  lease  was  executed,  the  conditions 
and  covenants  contained  therein  should  be  binding  and  of  the 
same  effect  as  though  the  lease  was  executed. 

The  following  is  the  concluding  portion  of  the  opinion : 
"  The  counsel  for  the  appellant  insists  tliat,  in  so  far  as  the 
writing  stipulated  that  until  the  execution  of  the  lease  the 
purchaser  should  be  bound  by  the  conditions  and  covenants 
of  the  lease  examined,  and  that  it  should  be  as  binding  and  of 
the  same  effect  as  though  the  lease  had  been  signed  and 
executed,  it  was  niuI'Um  pactum^  because  not  based  upon  any 
obligation  of  the  defendant  nor  upon  any  consideration  moving 
from  the  plaintiff  or  its  ofiicers.  We  do  not  deem  it  necessary 
to  pass  upon  that  question  in  the  disposition  of  this  case.  By 
the  execution  and  delivery  of  such  writing,  as  a  whole,  the 
purchaser  at  least  waived  an  immediate  execution  of  the  lease. 
Subsequently,  and  on  April  thirtieth,  he  sent  to  the  dock 
department  the  names  of  his  proposed  sureties.  May  fifteenth, 
in  reply  to  a  letter  from  purchaser  s  counsel  of  the  same  date, 
asking  to  be  informed  whenever  the  lease  should  be  ready  for 
examination  and  execution,  the  secretary  of  the  dock  depart- 
ment, by  letter,  informed  him  that  the  lease  was  being  drafted 
by  the  counsel  to  the  corporation,  and  that  as  soon  as  prepared 
notification  would  be  promptly  given.  The  letter  concluded 
as  follows :  *  I  am  also  requested  to  call  your  attention  to  the 
fact  that  Mr.  Huntington  is  entitled  to  the  wharfage  accruing 
at  the  pier  from  May  first,  instant,  and  that  he  ought  to  have 
fiome  one  attend  to  the  collection  of  it  for  him.' 

"  May  twenty-fourth  a  draft  of  the  proposed  lease  was  sent 
to  the  purchaser's  counsel  for  examination.     Objection  was 
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made  by  the  purchaser  that  the  lease  provided  for  rent  from 
May  first.  Subsequently,  and  on  June  thirteenth,  tlie  depart- 
ment of  docks  gave  to  the  purchaser  formal  notice  that  the 
lease  was  ready  for  execution  and  requested  him  to  call  with 
his  sureties  and  execute  the  same.  The  purchaser  refused  to 
execute  the  lease.  Objection  was  not  made  that  the  lease 
failed  to  conform  to  the  terms  of  sale.  It  was  simply  insisted 
that  the  fprmal  notice  to  execute  the  instrument  not  having 
been  given  until  June  thirteenth,  rent  could  only  be  charged 
from  that  time.  The  department  of  docks  refused  to  accede 
to  the  claim  made  by  the  purchaser,  and,  on  the  contrary, 
insisted  that  the  lease  was  in  exact  accordance  with  the  terms 
and  conditions  of  sale,  and  the  contract  of  the  parties  resulting 
from  the  purchase  thereunder  by  the  defendant,  and  that  to 
yield  to  the  insistence  of  the  defendant  would  be,  in  eifect,  the 
making  of  a  new  contract  for  a  shorter  term  than  ten  years, 
and,  therefore,  not  authorized  by  section  716  of  the  Consoli- 
dation Act  of  1882,  under  and  by  virtue  of  which  the  depart- 
ment of  docks  acquired  the  power  and  authority  to  lease  the 
property  in  question.  The  defendant  failing  in  his  attempt  to 
induce  the  dock  department  to  coincide  with  his  expressed 
views  of  the  legal  effect  of  the  contract,  as  made  between  the 
parties,  nevertheless,  in  the  early  part  of  August,  1883,  took 
formal  possession  and  entered  upon  the  enjoyment  of  the  right 
to  collect  wharfage,  and  still  remained  in  possession  at  the 
time  of  this  trial.  The  installments  of  rent  due  upon  the  first 
days  of  November  and  February,  as  provided  by  the  terms  of 
sale,  were  paid  by  him,  but  he  refused  to  pay  the  installment 
of  rent  falling  due  August  first,  to  recover  which  this  action 
was  brought.  We  are  of  the  opinion  that  the  defendant 
having  taken  possession  of  tlie  property,  and  entered  upon  the 
enjoyment  of  the  right  to  collect  wharfage  solely,  by  virtue 
of  the  contract  made  with  him  by  the  department  of  docks 
at  the  public  sale,  cannot  now  be  permitted  to  question  the 
agreement  under  which  he  has  elected  to  take  the  benefits 
accruing  to  him  as  purchaser ;  that,  in  sp  action  to  recover 
the  stipulated  rent,  he  must  be  held  to  be  estopped  from  con- 
testing with  his  lessor  the  validity  of  the  contract  under  which 
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he  has  acquired  possession  of  leased  property.  This  questioa- 
has  been  so  carefully  considered  in  this  court  in  WhUnejf 
Arms  Company  v.  Barlmo  (63  N.  Y.  62) ;  Woodruff  v.  Erie 
Railway  Company  et  al,  (93  id.  609),  and  the  Eider  Life  Baft 
Company  v.  Roach  (97  id.  378),  as  to  render  further  attempt 
at  discussion  or  the  citation  of  authority  superfluous. 

"  It  follows  that  the  judgment  appealed  from  should  be 
affirmed." 

Francis  Lynde  Stetson  for  appellant. 

David  J.  Dean  for  respondent. 

Pakker,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  Emigrant  Industrial   Savings  Bank,  Respondent,  ».. 
Thomas  J.  Clute,  Appellant. 

(Argued  May  3,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  9,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

This  case  presented  substantially  the  same  questions  as  and 
was  decided  upon  the  authority  of  Clute  v.  Emmierich  (99 
N.  Y.  342). 

Thomxis  J.  Clute^  appellant,  in  person. 

Barthx)lom£w  Skaats  for  respondent. 

Per  Curiam  w£m.  for  affirmance. 

All  concur,  exce^  Pakkeb  and  Brown,  J  J.,  dissenting. 

Judgment  affirmed. 
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JosKPH  M.  NoETHEOP,  Appellant,  y.  Rathbone,  Sard  &  Co.,. 
Respondents. 

(Argued  June  4,  1889;  decided  June  11,  1889.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  4,  1886,  which  affirmed  a  judgment  in  favor  of 
defendant,  directed  by  the  court  at  circuit. 

Worthington  Frothingham  for  appellant. 

O.  Z.  Stedmcm  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Parker,  J.,  not  sitting. 

Judgment  affirmed. 


David  H.  Surdam,  Respondent,  v,  John  Hudson,  Appellant.. 

(Submitted  June  8,  1889;  decided  June  18.  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  May  1,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

Alex,  dk  A.  W.  Cv/mming  for  appellant. 

Canniff  <&  Pen/rie  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
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The  People  ex  rel.  Franz  Krohn,  Appellant,  v.  Walter  T. 
Miller,  as  Treasurer  of  the  New  York  Cotton  Exchange, 
Kespondent. 

(Argued  June  4,  1889;  decided  June  18,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  6,  1886,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

Purdy  Van  Vleit  for  appellant. 

Francis  M.  Scott  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


LuoiNDA  H.  Brush,  Appellant,  v.  George  Evans,  Respondent. 

(Submitted  June  18,  1889;  decided  June  25,  1889.) 

Motion  to  dismiss  appeal  from  a  judgment  of  the  General 
Term  of  the  Superior  Court  of  the  city  of  New  York,  entered 
upon  an  order  made  May  3,  1886,  which  reversed  a  judgment 
in  favor  of  plaintiif,  entered  upon  a  verdict. 

George  F.  Martens  for  motion. 

Wakemam,  &  Cawjpbell  opposed.  ' 

Agree  to  grant  motion ;  no  opinion. 

All  concur,  except  Brown,  J.,  not  voting. 

Appeal  dismissed. 
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Chaelotte  B.  Wilbour,  Appellant  and  Respondent,  v.  Trow's 
Printing  and  Bookbinding  Company,  Appellant  and 
Respondent. 

(Argued  June  11,  1889;  decided  June  25,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  2,  1886,  upon  a  case  submitted  upon  an  agreed 
statement  of  facts  under  section  1279  of  the  Code  of  Civil 
Procedure. 

Henry  Thompson  for  plaintiff. 

Raphael  J,  Moses,  «//•.,  for  defendant. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Brown,  J.,  not  voting. 

Judgment  affirmed. 


Stephen  P.  !N'a8H   et  al..   Respondents,   v.   Sylvester  H. 
Kneeland  et  al..  Impleaded,  etc..  Appellants. 

(Argued  June  11,  1889;  decided  June  25,  1889.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
ma4e  October  15,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  verdict. 

Robert  G.  IngersoU  for  appellants. 

John  E.  Parsons  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Geobge  B.  Bossman,  Respondent,  v.  The  Enioeebbockeb 
loE  Company,  Appellant. 

(Argued  June  12,  1889;  decided  June  25,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  5,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

MicJiad  M.  Forrest  for  appellant. 

i?.  E.  Andrews  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Francis  J.  Moissen,  Appellant,  v,  Adolphe  A.  Klosteb  et  al., 
as  Executors,  etc.,  Respondents. 

(Argued  June  18,  1889;  decided  June  25,  1889.) 

Appeal  from  judgment  of  the  Qtjneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1886,  which  affirmed  a  judgment  in  favor 
.of  defendants,  entered  upon  the  report  of  a  referee. 

The  principal  questions  presented  in  this  case  were  in  refer- 
ence to  the  pleadings  and  practice,  some  of  which  were  dis- « 
posed  of  on  the  ground  that  there  were  no  proper  exceptions 
presenting  them ;  the  others  are  not  considered  of  sufficient 
general  interest  to  require  a  report  of  the  case. 

Francis  J.  Moissen^  appellant,  in  person. 

Edward  Dooley  for  respondents. 

Potter  J.,  reads  for  affirmance. 

All  concur,  except  Vann  and  Brown,  JJ.,  not  voting. 

Judgment  affirmed. 
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John  C.  Nichols,  Appellant,  v.  Andrew   G.  White, 
Impleaded,  etc.,  Respondent. 

(Argued  May  8,  1889;  decided  June  28,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  June  30,  1886,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

£8ek  Cowen  for  appellant. 

Nccthanid  C,  Moak  for  respondent. 

Agree  to  affirm  on  opinion  of  Peckham,  J.,  at  General 
Term. 

All  concur. 
Judgment  affirmed. 


EtroBNE  BL  WooLEVER,  Respondent,  v.  The  Utioa,  Ithaca 
AND  Elmiba  Railway  Company,  Appellant. 

(Submitted  June  19,  1889;  decided  June  28,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
CJourt  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  23,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Jcmies  Armstrong  ior  appellant. 

DaUey  cfe  BenUey  ior  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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Rensselaeb  B.   Winohell,  Appellant,  v.  Akchibald  Scoti 
et  al,  Respondents. 

(Argued  June  20,  1889;  decided  Jane  28,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  between  the  parties,  by  which  def endmts 
agreed  to  furnish  plaintiff  with  ice  for  the  term  of  five  years. 
By  the  contract  plaintiff  agreed  to  pay  weekly  for  the  ice 
delivered,  and,  in  case  of  default,  defendants  had  the  option  to 
declare  the  contract  thereafter  forfeited.  Plaintiff  failed  to  pay 
for  ice  delivered  from  October  17,  1868,  to  January  1,  1869. 

It  appeared,  and  the  referee  found,  that  it  was  defendants' 
custom  to  send  bills  of  ice,  delivered  weekly  and  also  personally, 
to  demand  payment ;  deliveries  were  continued  up  to  January 
1, 1869.  On  March  10,  1869,  defendants  demanded  payment 
and  served  notice  in  writing  of  their  election  to  annul  the 
contract.  Plaintiff  offered  to  pay  on  condition  that  a  new 
company,  formed  by  defendants  and  some  others,  would 
assume  the  contract  and  continue  the  deliveries.  Seldy  that, 
conceding  defendants,  by  continuing  to  deliver  after  default, 
waived  the  right  to  declare  the  contract  annulled,  and  that 
plaintiff,  if  he  had  paid  or  offered  to  pay  unconditionally  the 
sums  in  arrears  when  demanded  on  March  tenth,  might  have 
prevented  the  forfeiture,  yet,  having  failed  so  to  do,  he  violated 
the  contract,  and  so  was  not  entitled  to  recover. 

B.  Doran  KzUia/rh  for  appellant. 

WiUiam  G.  Cooke  for  respondents. 

Potteb  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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ABATEMENT  AND  REVIVAL. 

1.  The  rule  of  the  common  law,  that 
an  action  to  recover  damages  for  a 
personal  injury  abates  on  the  death 
of  the  plaintiff,  is  not  changed  by 
the  Code  of  Civil  Procedure  except 
where  **a  verdict,  report  or  deci- 
sion "  has  been  rendered  upon  the 
issues.  (§764)  CorbettY.TisetUy- 
third  81,  B,  Co,  579 

2.  A  nonsuit  on  trial  by  jury  is  not  a 
"  decision  **  within  the  meaning  of 
said  Code,  nor  is  an  order  of  Gen- 
eral Term  reversing  a  judgment 
entered  on  the  nonsuit;  tliat  word 
refers  to  a  decision  made  by  a  court 
on  trial  without  a  jury  Id. 

8.  A  stipulation  for  judgment  abso- 
lute, in  case  of  affirmance,  given  by 
defendant  on  appeal  to  this  court 
from  the  General  Term  order  of 
reversal,  does  not  prevent  the  abate- 
ment of  the  action,  where  plaintiff 
dies  after  the  appeal  Id, 

4.  The  right  of  the  plaintiff,  in  an 
action  to  compel  specific  perform- 
ance by  the  vendor  of  a  contract 
for  the  sale  of  land,  to  revive  and 
continue  it  against  the  successors 
in  interest  of  a  deceased  defendant, 
may  be  lost  \yj  long  delay  in  mak- 
ing the  application,  especially  if 
the  successors  are  purchasers  in 
good  faith,  and  if  the  condition  and 
value  of  the  propertv  have  greatly 
changed,  and  the  only  witnesses  by 
whom  the  facts  in  issue  could  have 
been  established  are  dead.  Hayes 
▼.  Nauru,  595 


ADVANCEMENT. 

The  will  of  H.  gave  legacies  of  $50 
to  each  of  his  three  sons,  and  di- 
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rected  his  residuary  estate  to  be 
equally  divided  between  his  six 
children.  The  will  contained  this 
clause  :  "  Whatever  obligations 
«  shall  be  found  that  I  hold  against 
my  sons  for  whatever  I  have  let 
them  have  heretofore  shall  be  con- 
sidered as  my  property  and  shall  be 
considered  as  their  legacy,  in  whole 
or  in  part,  as  the  case  may  be." 
At  the  time  of  the  making  of  the 
will  the  testator  was  worth  $10,000 
over  all  liabilities;  he  held  notes  at 
that  time  and  at  the  time  of  his 
death  against  defendant,  one  of  his 
sons,  to  the  amount  of  $900,  by 
their  terms  payable  with  interest. 
Defendant's  distributive  ^are  of 
the  residuary  estate  was  less  than 
the  amount  of  the  notes.  In  an 
action  upon  the  notes,  hdd^  that  it 
was  not  the  intent  of  the  testator 
to  treat  the  notes  as  a  gift  or  ad- 
vancement, but  his  design  was  that 
they  should  be  treated  as  a  legacy 
to  an  amount  equal  to  the  legatee^ 
share  in  the  estate  and  as  a  debt 
for  the  residue.  Bitch  v,  Emax- 
hurst,  512 


ADVERSE  POSSESSION. 

Plaintiffs,  for  several  years  prior  to 
1869,  had  occupied  certain  real  es- 
tate as  lessees  under  P;  in  that  year 
they  acquired  P. 's  title.  P.  claimed 
under  two  deeds  from  the  oomp< 
troller  of  the  state,  dated  Febru- 
ary 14, 1868,  and  December  18, 1868, 
given  upon  sales  of  the  land  for 
taxes,  and  which  purported  to  con- 
vey an  absolute  estate  m  fee  simple. 
Plaintiffs  continued  in  possession  of 
this  land  until  the  commencement 
of  this  action  in  1888,  whidi  was 
brought  to  compel  the  determina- 
tion of  a  claim  made  by  defendant 
to  said  real  estate  adverse  to  plaint- 
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iff  s' title.  The  answer  denied  plaint- 
iffs' title  and  possession  and  uleged 
title  in  defendant.  Defendant 
.claimed  under  a  deed  to  him,  dated 
October  27,  1881,  executed  by  one 
8^,  whose  grantor  C  held  title  to 
the  property  from  November  14, 
1854.  MUd,  that,  as  at  the  time  of 
the  execution  of  the  deed  to  defend- 
ant the  land  was  in  the  possession 
of  a  person  claiming  under  a  title 
adverse  to  defendant's,  his  deed 
was  void  (1 R.  8. 782,  §  147),  and,  as 
against  him,  plaintiffs  were  entitled 
to  possession  without  regard  to  the 
question  as  to  the  validity  of  the 
comptroller's  deeds;  that  if  there 
were  such  defects  in  the  proceed- 
ings to  sell  the  land  for  taxes  as  to 
render  those  deeds  void,  the  title 
to  the  land  was  still  in  C,  defend- 
.ant's  reiQote  grantor,  and  upon  that 
title  must  be  founded  all  proceed- 
ings to  recover  possession  from  the 
plaintiffs.    Jwae  v.  Moore.      256 


ALTERATION  OP  INSTRU- 
MENT. 

Where  it  is  made  to  appear  that  a 
check,  indorsed  over  hy  the  payee, 
was  altered  after  his  indorsement 
without  his  consent,  the  presump- 
tion is  that  it  was  so  made  as  to 
vitiate  it,  as  against  the  indorser, 
and  the  burden  is  upon  <  the  partv 
seeking  to  enforce  it  to  relieve  ft 
from  the  effect  of  the  unauthorized 
indorsement  by  showing  that  it  was 
made  by  a  stranger  to  the  instru- 
ment. Nat.  Ulster  Co.  Bank  v. 
Madden.  280 

When  party  not  entitled  to  can- 

.edlation  of  bond  heeause  of  an  altera- 
iion  therein. 

See  Town ofSdUmM.  W.  8.  Ek.     122 


APPEAL. 

1.  The  complaint  in  an  action  by  the 
dairy  commissioner,  under  the  act 
of  1885  (Chap.  183,  Laws  of  1885), 
charged  in  one  count  both  posses- 
sion and  sale  of  the  prohibited 
article  and  violations  of  sections 
7  and  8  of  the  act.  At  the  opening 
of  the  trial  defendants  moved  for 


a  direction  that  plaintiff  separate 
the  allegations  charging  possession 
and  sale  so  as  to  i)resent  them  as 
separate  and  distinct  causes  of 
action,  and  that  plaintiff  be  re- 
quired to  elect  upon  which  one  of 
such  causes  he  would  rely;  also,  to 
direct  a  separation  of  the  cause  of 
action  based  upon  the  provisions 
of  section  7  from  that  founded  on 
section  8.  Heid,  that  these  motions 
were  addressed  to  the  discretion  of 
the  trial  court,  and  its  decision 
thereon  was  not  reviewable  here. 
People  V.  Briggs.  56 

2.  In  an  action  by  one  claiming 
under  a  chattel  mortgage  to 
determine  conflicting  claims  to  the 
property,  orders  were  granted  sp- 

Eointing  a  receiver  and  directing 
im  to  sell  the  property  and  con- 
firming his  report  of  sale.  Hdd, 
that  these  orders  being  proper  to 
the  action  and  resting  in  the  dis- 
cretion of  the  court,  were  not 
reviewable  here.  Ostrander  v. 
Weber.  85 

3.  Plaintiff's  mortgage  was  given  to 
secure  him  from  liability  as  in- 
dorser upon  notes  made  by  the 
mortgagors.  Beld,  the  objection 
that  the  holder  of  the  notes  was 
not  made  a  party,  not  [having  been 
raised  by  demurrer  or  answer,  was 
not  available  here.  Id. 

4.  After  the  appointment  of  plaintiff 
as  receiver  m  supplementary  pro- 
ceedings against  J.,  the  latter  con- 
veyed nis  farm  to  defendant  A.  in 
consideration  of  an  agreement  by 
A.  to  cancel  and  discnArge  a  debt 
due  from  J.  to  him,  pay  all  of 
plaintiff's  claims,  as  receiver,  and 
also  pay  and  discharge  certain  other 
debts  owing  by  J.  The  creditors 
specified  assented  to  the  arrange- 
ment. A.  paid  the  amount  due 
upon  the  judgment  plaintiff  then 
represented,  together  with  his 
claims  for  costs  and  expenses,  but, 
before  he  had  paid  the  other 
debts  named,  Q.,  another  creditor, 
obtained  a  judgment  against  J. ,  to 
which  the  receivership  was  ex- 
tended. This  action  was  there- 
upon brought  to  have  the  said 
conveyance  declared  fraudulent 
and  void  as  to  J. 's  creditors.  It 
appeared  that  A.  had  acted  in  good 
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faith,  without  knowledge  of  G.'s 
claim,  and  that  the  price  agreed  to 
be  paid  was  a  full  and  fiuequate 
consideration,  Held,  Uiat  the  action 
was  one  "  affecting  the  title  to  real 
property,  or  an  interest  therein," 
within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  Proce- 
dure ^g  191,  sub.  8)  limiting  aopeals 
to  this  court,  and  so  the  oraer  of 
General  Term  granting  a  new  trial 
was  reviewable  here  although  the 
judgment  represented  by  plaintiff 
was  less  tlum  $500.  Warren  v. 
Wilder,  209 

6.  In  order  to  raise  any  Question 
upon  the  ruling  of  the  trial  court, 
as  to  requests  to  charge,  for  review 
in  this  court  the  exception  must  be 
specific  and  point  out  the  particular 
request  to  which  it  is  intended  to 
apply.    NmhaU  v.  Bartlat,     899 

6.  An  order  setting  aside  the  verdict 
and  ^nting  a  new  trial  where 
questions  of  fact  in  an  equity  case 
have  been  submitted  to  a  jury, 
is  not  aop^able  to  this  court. 
^§  190,  1847,  sub.  2.)  HandaUv. 
BandaU,  499 

7.  Ji  9etms  that  if  the  action  were 
triable,  as  matter  of  right  by  a 
jury,  as  the  motion  for  a  new  trial 
involves  questions  of  fact  which 
may  or  could  have  been  considered 
by  the  General  Term,  its  order 
would  not  be  reviewable  here.   Id. 

6.  The  record  on  appeal  in  an  equity 
action  showed  that  the  action  was 
brought  to  trial  at  a  circuit  before 
a  jury:  that  at  the  close  of  the 
evidence  defendants'  counsel 
moved  to  dismiss  the  complaint 
and  plaintiff  asked  to  go  to  the 
jury  upon  certain  questions  of 
fact.  Plaintiff's  motion  was  denied, 
the  complaint  dismissed  and  ex- 
ceptions ordered  to  be  heard  in  the 
first  instance  at  General  Term. 
At  General  Term  an  order  was 
entered  overruling  the  exceptions 
and  denving  plaintiff's  motion  for 
a  new  trial,  and  a  judgment  was 
then  entered  which  recited  the  trial, 
the  direction  for  the  dismissal  of 
the  complaint,  the  exceptions 
thereto,  the  order  that  they  be 
heard  in  the  first  instance  at  Gen- 
eral Term,  the  motion  for  a  new 


trial  and  the  decision  of  the  General 
Term  thereon,  and  adjudged  that 
the  complaint  be  dismissed  with 
costs  and  disbursements.  Plaintiff 
appealed  to  this  court,  stating  in 
his  notice  of  appeal  that  he 
intended  to  bring  up  for  review 
the  order  of  the  General  Term 
denying  the  motion  for  a  new  trial. 
BM,  that  the  record  presented  no 
question  for  review  upon  the 
merits;  that,  reganyng  the  pro- 
ceeding as  a  trial  by  the  court, 
no  decision  was  made  as  required 
by  the  Code  of  Civil  Procedure; 
that  there  was  no  authoritv  to 
direct  exceptions  in  a  case  triable 
by  the  court  to  be  heard  in  the 
first  instance  at  the  General  Term, 
that  proceeding  being  limited  to  a 
case  triable  by  a  jury.  (§  1000.) 
MacNaughto^Y,  Osgood,  674. 

9.  A  stipulation  for  judgment  abso- 
lute, in  case  of  affirmance,  given 
by  defendant  on  appeal  to  this 
court  from  the  Geneial  Term  order 
of  reversal,  does  not  prevent  the 
abatement  of  the  action,  where 
plaintiff  dies  after  the  appeal. 
CorheU  v.  Twenty4hird  St.  B.  Co. 

579 

In  action  to  foreclose  mecJianie'a 

lien,  where  other  lienors  are  made 
defendants,  "the  amount  in  contro- 
versy/' tcithin  meaning  of  promsion 
of  Code  of  Civil  Procedure  limiting 
appeals  to  this  court  (g  191,  Sfuhd.  8), 
is  amount  due  contractor ,  not  to  each 
lienor  separately. 

See  Fouoers  v.  City  of  Tonkers.   146 

*—  Where  question^  not  raised  on 
trial,  not  available  on  appeal. 
See  MerriU  v.  C.  C.  Co.  210 

— —  Upon  trial  of  action  to  set 
aside  an  assesement  as  illegal,  evi- 
dence to  establish  a  dtfect  de  hors  the 
record  not  set  forth  in  complaint  u 
improper,  and  if  received  under  that 
specific  objection  the  question  whether 
the  defect  so  proved  invalidates  the  assess- 
ment is  not  presented  on  appeal  from 
judgment  sustaining  the  assessment. 

See  a  BeiUyY. City  of  Kingston.  489 

— -  WJien  evidence  is  received  with- 
out objection,  and  no  motion  made  to 
strike  out,  a  subsequent  objection  and 
exception  not  available  on  appeal. 

See  Hangen  v.  Hdchemeister,     660 
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APPLICATION  OF  PAYMENTS. 

When  payment  is  made  upon  general 
account  without  direction  as  to  its 
application  the  law  applies  it  to  the 
oldest  items.  Nat,  Park  Bk.,  N,  T., 
V.  Seaboard  Bk.  28 


ARBITUATION. 
See  AwABD. 

ASSESSMENT  AND  TAXATION. 

1.  Taxes  assessed  for  the  years  1882, 
1883,  1884  and  1885  upon  certain 
lots  in  the  city  of  BiooJdyn  owned 
by  the  relator,  being  in  arrears,  he 
called  at  the  office  of  the  registrar 
of  arrears  and  asked  the  clerk 
charged  with  that  duty  to  give  him 
all  the  bills  for  taxes,  etc.,  ag^ainst 
his  property,  stating  that  he  wished 
to  settle  up.  He  was  given  the 
bills  for  the  taxes  for  1882,  1883 
and  1884,  which  he  paid,  but  no 
bill  for  1885  was  given  to  him. 
The  registrar  subsequently  sold 
the  lots  for  the  unpaid  taxes  of 
1885.  The  relator,  as  soon  as  he 
learned  of  this,  tendered  to  the 
re^strar  the  amount  of  such  un- 
paid tax,  which  was  refused. 
Jleld,  that  under  the  charter  of  the 
city  (§  16,  tit.  8,  chap.  863,  Laws 
of  1873),  it  waa  the  duty  of  the 
registrar  upon  the  request  of  the 
relator  to  furnish  him  with  a  cor- 

•  rect  statement  of  all  unpaid  taxes 
upon  his  lots;  that  the  sale  was 
void  and  the  relator  was  entitled 
to  a  mandamus  to  compel  the 
registrar  to  accept  the  tax  and  can- 
cel the  sale;  also,  that  as  the  pur- 
chaser had  not  received  a  convey- 
ance he  was  not  a  necessary  party. 
People  ex  rel  v.Begistrar  of  Arrears^ 
Brooklyn.  19 

2.  It  866708  where  a  taxpayer  calls 
upon  the  proper  officer  for  a  state- 
ment of  all  the  taxes  due  from  him, 
receives  a  statement  and  pays  all 
of  the  taxes  included  therein,  and 
afterwards  the  land  is  sold  for  non- 
payment of  taxes  in  arrear  at  the 
time  the  statement  was  furnished, 
but  which  were  omitted  from  it  bjr 
the  neglect  of  the  officer  or  his 


clerk,  the  title  of  the  taxpayer  is 
.  not  divested  by  the  sale.  Id, 

3.  In  an  action  to  set  aside,  as  illegal 
and  void,  an  assessment  upon  lands 
of  plaintiff  for  paving  a  street  in 
the  city  of  E.,  it  appeared  that  by 
an  ordinance  of  the  common 
council,  passed  at  the  same  time 
with  the  one  authorizing  the  im- 
provement, the  grade  of  the  street 
was  declared  to  oe  "  changed  and 
amended.".  The  city  charter 
(Chap.  150,  Laws  of  1872,  as 
amended  by  chap.  429,  Laws  of 
1875),  prohibits  a«change  in  the 
^rade  of  a  street  except  upon  peti- 
tion of  a  majority  of  the  owners 
of  the  lin^  feet  frontage  on  that 
Dart  of  the  street  to  be  graded. 
1^0  such  petition  was  presented. 
There  was  no  record  of  any  pre- 
viously established  grade  of  the 
street.  It  appeared  that  some 
attempt  had  been  made  to  establish 
a  grade  and  to  conform  the  street 
to  it;  but  that  the  surface  of  the 
street  was  very  irregular,  there 
being  low  places  in  which  the 
water  woula  stand,  and  one  side 
in  some  places  lower  than  the  other 
side,  and  the  grade  was  not 
uniform.  When  the  street  was 
paved  it  was  filled  in  places. 
Under  the  contract  for  the  work 
the  change  in  the  actual  surface  of 
the  street  did  not  increase  the  ex- 
pense, no  charge  being  made  for 
the  filling,  and  the  assessment  was 
simply  for  the  paving.  The  trial 
court  was  requested  to  find,  as  a 

.  fact,  that  the  change  of  grade  did 
not  increase  the  cost  or  the  assess- 
ment on  plaintiff's  lot;  Uie  request 
was  declined  as  "immaterial." 
Held,  error;  that  it  devolved  upon 

SlaintifF  to  show  that  she  was 
amaged  by  the  assessment  made; 
also,  that  a  material  change  in  the 
grade  had  been  effected  by  the 
ordinance,  the  expense  of  which 
entered  into  the  assessment;  that 
the  conforming  of  the  road-bed 
pecessarily  required  some  grading, 
but  did  not  necessarily  effect  a 
change  of  the  established  grade; 
and  that  the  evidence  showed 
there  was  no  change  which  in- 
creased plaintiff's  assessment. 
O'BeiUeyY,  City  of  KingOon.    439 

4.  The  apportionment  it  appeared 
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"wss  made  in  proportion  to  the 
frontage  of  each  lot  upon  the 
street ;  some  of  the  lots  were  vacant, 
others  occupied  by  valuable  build- 
ings. BM,  that,  as  under  the 
clmrter,  it  was  the  duty  of  the 
assessors  to  determine  the  benefits 
derived  by  the  owners,  in  thus 
determining  they  acted  judicially, 
and  their  judgment  as  to  the 
amount  of  benefit  derived  could 
not  be  reviewed  here  unless  they 
acted  upon  an  erroneous  principle 
in  making  the  assessment;  that 
the  assessment  on  each  lot,  in  ac- 
cordance with  the  number  of  feet 
front,  was  not  necessarily  an 
erroneous  principle,  if  in  the  judg- 
ment of  the  assessors  the  owners 
were  benefited  in  that  proportion. 

Id. 

5.  There  was  a  street  railway  whose 
tracks  were,  before  the  improve- 
ment, in,  but  along  the  side  of  the 
street.  The  railroad  company 
agreed  with  the  city  to  and  did  re- 
move its  tracks  to  the  centre  and 
paved  the  street  between  its  rails. 
The  charter  provides  that  no  part 
of  the  expense  of  such  an  improve- 
ment shall  be  assessed  on  lands 
*'  not  bordering  on  or  touching  the 
street."  It  was  objected  that  the 
railroad  company  should  have  been 
assessed.  HM,  untenable;  that  the 
land  occupied  by  it  did  not  border 
on  or  touch  the  street  within  the 
meaning  of  the  charter,  it  being 
simply  a  part  thereof.  Id. 

6.  The  provision  of  the  Ckxle  of  Civil 
Proc«lure  (§  46),  providing  that  a 
judge  shall  not  sit  as  such  or  take 
any  part  in  the  decision  of  a  cause 
or  matter  if  he  is  related  to  any 


party  to  the  controversy  within  the 
sixth  degree,  refers  to  a  judge, 
justice  or  other  person  holding  a 
court  eo  nomine;  it  has  no  applica- 
tion to  assessors.  Id. 

.  Said  charter  provides  that  the  as- 
sessment shall  be  upon  the  *'  owners 
or  occupants  and  upon  the  land 
deemed  to  be  benefited; "  also,  that 
if  an  assessor  is  interested  in  prop- 
erty liable  to  be  affected  by  such 
an  assessment,  the  common  council 
may  appoint  a  freeholder  to  act  in 
h\B  place.    It  appeared  that  the  son 


of  one  of  the  assessors  owned  one 
of  the  lots  assessed.  Upon  it  is  a 
hotel  and  the  assessor  lived  there. 
It  did  not  appear  that  the  son  liv^ 
on  the  premises,  or  who  ran  the  ho- 
tel. It  was  claimed  that  tlie  assess- 
ment was  void  because  said  assessor 
was  interested.  Beld,  untenable; 
that  the  evidence  failed  to  show 
that  the  assessor  was  an  "  occupant " 
within  the  meaning  of  the  charter, 
or  that  he  was  interested  in  the 
property  assessed.  Id. 

8.  The  latter  alleged  defect  was  not 
set  forth  in  the  complaint.  It  was 
proved  by  evidence  de  hon  the  re- 
cord, under  objection  by  defend- 
ant's counsel.  Eeld,  that  the  evi- 
dence was  improperly  received ; 
and  that  the  question,  therefore, 
was  not  properly  presented  on 
appeal.  Id. 

9.  The  provision  of  the  charter  of 
the  city  of  Brooklvn  (§  9,  tit.  10, 
chap.  868,  Laws  o*f  1878)  which 
declares  that  the  assessment-roll 
*' shall  be  duly  sworn  to  bv  at  least 
two  of  the  assessors  *  *  *  to 
the  effect  that  they  have  together 
personally  examined  within  the 
year  past  each  and  every  lot  or 
parcel  of  land,"  etc.,  does  not  re- 
quire that  all  of  the  verifying 
assessors  should  depose  that  they 
together  examined  the  property; 
it  IS  sufficient  if  at  least  two  of  them 
swear  that  they  did  so  examine. 
Kane  Y.  City  of  Brooklyn.  586 

10.  Where,  therefore,  a  roll  was  veri- 
fied bv  all  of  the  assessors,  each 
severally  deposing  that  at  least  two 
of  them  "  have  together  personally 
examined,"  etc.,  held,  that  this  was 
a  sufficient  compliance  with  the 
statute;  that  it  was  not  necessary 
to  identify  the  two  who  made  the 
examination.  Id. 

11.  The  provision  of  the  act  of  1878, 
relative  to  the  collection  of  taxes 
and  assessments  in  the  city  of 
Brooklyn(Chap.  846,  Lawsof  1878), 
which  requires  that  "the  annual 
taxes  shall  be  confirmed  by  the 
common  council,  the  tax-roll  signed 
by  the-  board  of  supervisors,  and 
the  books  delivered  to  the  collector 
of  taxes  on  or  before  the  fifteenth 
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day  of  November,"  was  not  de- 
signed to  change  the  method  of 
assessing  the  annual  taxes,  but  to 
fix  the  time  witliin  which  all  the 
requisite  steps  shall  be  taken,  and 
the  reference  to  the  signing^  of  the 
roll  by  the  board  of  supervisors  is 
simply  to  the  signing  of  the  war- 
rant annexed  to  the  roll  as  pre- 
scribed by  the  Revised  Statutes. 
(1  R.  8.  896,  §  87.)  Id. 

12.  Where,  therefore,  it  appeared 
that  airoU  was  signed  by  a  majority 
of  the  then  board  of  supervisors, 
and  was  duly  approved  and  con- 
firmed by  resolution  of  the  board, 
held,  that  this  met  the  requirements 
of  the  statutes.  Id, 

18.  It  is  not  essential  to  the  validity 
of  a  return,  made  by  the  re^tnu- 
of  arrears,  of  taxes  levied  m  the 
previous  year  remaining  unpaid, 
that  it  shall  be  authenticated  by  a 
written  certificate  signed  by  the 
collector.  Id. 

14.  A  mistake  in  the  printed  list,  pre- 
pared by  the  registrar,  in  the  name 
of  the  street  on  which  the  property 
to  be  sold  is  situated,  does  not  affect 
the  validity  of  the  sale;  it  is  suffi- 
cient if  the  ward,  block  and  lot 
numbers  be  stated.  (Chap.  405, 
Laws  of  1885.)  Id. 

15.  The  notice  of  sale,  in  pdrsuanoe 
of  which  plaintiff's  proj)erty  was 
sold,  was  dated  and  first  published 
on  March  fifteenth;  the  day  of  sale 
specified  was  April  fourteenth. 
Held,  that  this  was  a  compliance 
with  the  statutory  provision  (§  1, 
chap.  405,  Laws  of  1885)  requiring 
the  sale  to  be  at  a  time  *'not  less 
than  thirty  days  after  the  first 
publication."  Id. 


ASSESSORa 
See  Assessment  and  Taxation. 

ASSIGNMENT. 

1.  Where  one  takes  title  to  personal 
property  simply  to  secure  himself 


as  surety  upon  a  bond  of  his  as- 
signors, ne  has  no  interest  in  the 
property  that  he  can  sell  until  after 
a  breach  in  the  condition  of  the 
bond.  His  title  is  both  personal 
and  contingent,  and  by  an  assign- 
ment before  the  contingency  named 
has  happened,  he  parts  with  his 
security  without  transferring  any 
right  to  his  assignee.  ChnSey  v. 
Dcudan.  161 

2.  In  an  action  upon  an  undertaking, 
given  on  appeal  from  a  judgment, 
brought  by  plaintiff  as  assignee  of 
the  judgment,  the  defense  was  that 
S.,  plaintiff's  assignor,  obtained  the 
judgment  as  trustee  of  an  express 
trust,  for  R,  and  that  L.,  the  judg- 
ment-debtor,had  paid  the  judgment 
to  R.,  who  acknowledged  satisfac- 
tion thereof.  The  assignment  of 
the  judgment  to  plaintiff  was  exe- 
cuted and  recorded  prior  to  the 
alleged  payment  and  satisfaction. 
Neither  the  defendants  N.  or  S.  had 
notice  of  the  assignment  at  the  time 
of  payment  other  than  that  given 
by  the  assignment  record.  JSdd, 
that  the  defense  was  not  availa- 
ble; that,  as  S.  brought  the  ac- 
tion, wherein  the  undertakings  was 
given,  in  his  own  name,  not  as 
agent,  the  question  as  to  his  right 
to  recover  was  an  issuable  fact, 
and  was  necessarily  determined  in 
that  action,  and  defendants  were 
concluded  by  their  agreement  to 
pay  the  judgment,  if  it  was 
affirmed,  from  again  bringing  into 
question  any  issuable  facts  so  de- 
termined; that,conceding  the  judg- 
ment recovered  by  8.  was  for  the 
benefit  of  R.,  S.  was  the  legal 
owner,  and  although,  had  the  set- 
tlement been  effected  with  the  lat- 
ter while  8.  was  such  legal  owner, 
he  would  have  been  bound  by  it, 
yet  he  had  the  power  to  sell  and 
transfer  the  judgment,  and  havine 
done  so,  R.'s  interest  therein  ceased 
and  plaintiff,  the  assignee,  became 
the  legal  and  equitable  owner,  and 
his  rignts  as  such  were  not  affected 
by  the  payment  to  R.  Seymour  v. 
Smith.  481 

When  dtfendant  noi  entitled 

to  inquire  as  to  whether  transfer  to 
plaintiff  of  daim  sued  upon  wets  with 
consideration. 

See  Stettheimer  v.  Tone.  501 
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ASSIGNMENT  (FOR   BENEFIT 
OF  CREDITORS). 

1.  One  H.  entered  into  a  contract 
with  defendant  to  furnish  the  latter 
all  the  boxes  of  a  character  speci- 
fied it  might  require  for  one  year 
from  Januar^r  first,  at  prices  named ; 
in  case  of  failure  it  was  provided 
that  defendant  mig^ht  purchase  the 
boxes  it  required  in  open  market 
without  notice,  and  charge  H.  with 
the  excess  over  the  contract-prices. 
On  September  8,  1885,  H.  made  a 
gener^  assignment  to  plaintiff  for 
the  benefit  of  creditors;  he  claimed 
the  right  and  continued  to  supply 
the  boxes  required  until  October 
fifth,  when  he  informed  defendant 
that  he  would  be  unable  to  fill 
further  orders  until  an  arrange- 
ment should  be  made  of  his  affairs. 
Defendant  thereupon  contracted 
with  another  party  to  furnish  the 
boxes  required  at  prices  in  excess 
of  those  under  the  contract  with 
H.  Afterwards,  at  plaintiff' s  re- 
Quest,  defendant  permitted  him  to 
aeliver  such  further  boxes  as  should 
be  made  from  lumber  already  cut 
for  the  purpose.  In  an  action  to 
recover  for  the  boxes  delivered 
subsequent  to  the  assignment  de- 
fendant set  up,  and  was  allowed, 
as  a  counter-claim,  damages  for 
non-performance  of  the  H.  con- 
tract. Held,  no  error;  that  while 
plaintiff  had  no  power  as  assignee, 
to  proceed  in  the  performance  of 
the  contract  without  the  consent  of 
those  beneficially  interested  in  the 
trust,  or  the  direction  of  the  court, 
having  adopted  and  proceeded  to 
perform  it,  defendant's  damages 
were  available  to  him  as  a  counter- 
claim  PatUmY.BayalB.P.Co,  1. 

3.  The  facts  stated  in  a  case  submit- 
ted under  the  Code  of  Civil  Pro- 
cedure (§  1379)  were  substantially 
these:  The  firm  of  M.'s  Sons  were 
the  financial  agents  of  the  plaintiff. 
H.,  one  of  said  firm,  was  also 
plaintiff's  treasurer.  The  firm  kept 
the  transfer  book,  paid  all  divi- 
dends to  plaintiff's  stockholders 
and  frequently  was  in  advance  to 
it,  but  neither  charged  nor  allowed 
interest,  and  on  plaintiff's  books 
the  account  was  kept  in  the  name 
of  the  firm;  it  kept  no  account  in 
the  name  of  H.  as  treasOi^r.    Re- 


mittances made  by  plaintiff  were 
at  one  time  made  to  the  order  of 
H.,  but  at  his  request  they  were 
thereafter  made  direct  to  the  order 
of  the  firm.  Plaintiff's  annuid 
printed  reports  stated  its  funds 
were  in  the  hands  of  the  firm; 
there  was  no  statement  showing 
funds  in  the  hands  of  the  treasurer. 
The  firm  failed  and  made  an  assign- 
ment for  the  benefit  of  creditors 
without  preferences.  The  mem- 
bers of  the  firm  also  made  assign- 
ments of  their  individual  estates. 
At  this  time  the  firm  books  showed 
an  indebtedness  to  plaintiff  of 
$94,000.  The  firm  assets  were  not 
suflScient  to  pay  its  debts.  The 
individual  estate  of  H.  would  pay 
his  individual  indebtedness,  in- 
cluding the  balance  due  plaintiff, 
if  that  should  be  decided  to  be  an 
individual,  not  a  firm  indebtedness. 
Hdd,  Uiat  the  statement  failed  to 
show  a  receipt  by  H.,  as  treasurer, 
of  the  moneys  in  controversy,  but 
the  indebteoness  appeared  to  be 
simply  that  of  the  firm;  and  that 
plaintiff  was  only  entitled  to  share 
with  other  firm  creditors  in  the 
surplus  of  the  individual  ajssets  of 
H.  after  payment  of  his  individual 
indebtedness.  2f.  Y.,  F.  di  B.  R. 
R,  Co.  v.  Dixan,  80 

8.  While  one  or  more  members  of 
a  copartnership  cannot  execute  a 
general  assignment  for  the  benefit 
of  creditors,  with  or  without  prefer- 
ences, without  the  consent  of  all,  if 
it  appears  by  the  acts  or  declara- 
tions, before  or  after  the  assignment 
of  the  member  or  members  who 
did  not  sign,  that  he  or  the^ 
assented  to  making  it,  or  that  it 
was  made  by  his  or  their  authority, 
it  is  valid.  klumppv,Oardner,  158 

4.  Defendants  D.  and  G.  were  copart- 
ners; the  firm  being  in  straitened 
circumstances  G.  started  for  Au- 
stralia, with  a  view  of  making  sales 
of  goods  there  in  sufficient  amounts 
to  relieve  it  from  its  embarrass^ 
ment,  leaving  D.  in  charge  of  the 
business.  G.  wrote  D.  from  San 
Francisco  urging  him  to  continue 
the  business  and  get  extensions  of 
time,  but  "should  you  have  to 
make  an  assignment "  then  to  make 
certain  persons  named  preferred 
ereditors  and  put  in  certain  specie 
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fied  stocks  as  assets.  The  pressure 
from  creditors  became  so  great 
that  G.  subsequently  made  a  gen- 
eral assignment  of  the  firm  assets, 
executing  it  in  the  name  of  the 
firm,  in  the  name  of  G.  by  D. 
**by  authorization/'  and  in  his 
own  name,  and  acknowledging 
it.  Held,  that  the  letter  was  to  be 
understood  as  giving  D.  authority 
to  execute  the  assignment  at  any 
time  when  it  shoula  become  neces- 
sary during  G.'s  absence;  and  so, 
the  assignment  was  valid;  that 
while  the  attempted  execution  and 
acknowledgment  in  the  name  of 
G.  was  invalid,  it  might  be  treated 
as  surplusage.  Id. 

5.  D.  had,  before  making  the  assign- 
ment, paid  the  debts  due  the 
persons  G.  had  requested  him  to 
prefer.  Held,  that  the  fact  they 
could  not  be  preferred  did  not 
terminate  the  authority  to  make 
the  assignment.  Id, 

6.  The  firm  of  E.  &  H.  executed  to 
plaintiff  H.  an  instrument,  in  form 
a  bill  of  sale  of  all  of  the  firm  prop- 
erty. H.  executed  an  instrument 
in  return,  which  stated  that,  in  con- 
sideration of  the  sale,  he  agreed  to 
cancel  an  indebtedness  of  the  firm 
to  him,  to  pay  certain  specified 
debts  of  the  firm  ''and  such  other 
sums  for  wages,  merchandise  re- 
cently purchased  and  other  claims/' 
as  the  firm  might  direct,  "as  enti- 
tled to  a  preference  not  exceeding 
$7o0. "  Def endant,as  sheriff, levied 
upon  and  took  the  property  from 
the  possession  of  plaintiffs  by  vir- 
tue of  attachments  issued  against 
the  firm.  In  an  action  to  recover 
possession  defendant  claimed  that 
the  transfer  was,  in  effect,  an  assign- 
ment for  the  benefit  of  creditors, 
and  was  fraudulent  and  void  upon 
its  face  because  of  the  right  re> 
served  to  the  firm  to  direct  what 
claims  should  have  the  preference 
for  the  purpose  of  the  payment  of 
the  $750.  Held,  that  the  contract, 
as  evidenced  by  the  terms  of  the 
two  instruments,  which  were  to  be 
taken  and  construed  together,  did 
not  necessarily  import  such  an  as- 
signment, but  might  be  construed 
as  an  absolute  sale,  for  which  the 
cancellation  of  his  own  debt  and 
^e  agreement  to  pay  the  sums  spe- 


cified was  the  consideration;  that, 
although  the  firm  was  insolveot, 
H.  was  at  liberty  to  purchase  the 

Eroperty  for  the  purpose  of  obtain- 
ig  ^yment  of  Uie  debt  due  him; 
and  if  the  sale  was  made  absolutely 
and  in  good  faith,  its  validity  was 
not  affected  by  the  fact  that  the 
vendor  reserved  the  right  to  direct 
upon  what  debts  of  theirs  the  $750 
surplus  of  consideration  was  to  be 
paid;  that  the  nature  of  the  trans- 
action depended  upon  the  intent 
of  the  parties  thereto,  which,  upon 
the  evidence,  was  properly  a  ques- 
tion of  fact  for  the  jury.  Hine  v. 
Bmce.  850 

7.  The  court  refused  a  request  of 
defendant's  counsel  to  charge  that 
if  the  firm  was  at  the  time  insolvent, 
and  by  the  bill  of  sale  intended  to 
make  an  assignment  for  the  benefit 
of  creditors,  it  was  void.  Reldf  no 
error, as  the  request  did  not  embrace 
any  suggestion  that  plaintiff  H. 
was  in  an^  respect  in  privity  with 
the  firm  in  such  intent;  that  this 
was  essential,  as  he  coidd  not  be 
prejudiced  by  an  intent  on  their 
part  to  create  a  trust  which  the 
terms  of  the  instruments  did  not 
import,  unless  he  was  in  some  way 
chargeable  with  participation  in 
their  intent.  Id, 


AUDITORS  (TOWN). 

1.  The  term  "audit."  as  applied  to 
the  action  of  a  board  of  town 
auditors,  means  to  hear  and  ex- 
amine; it  includes  both  the  adjust- 
ment or  allowance  and  the  dis- 
allowance or  rejection  of  an 
account.    People  ex  rel.  v.  Bamet, 

m 

2.  As  a  general  rule  no  claim  against 
a  town  is  obligatory  upon  or 
enforceable  against  it  until  it  has 
been  audited  and  allowed  by  said 
board.  Its  jurisdiction  over  such 
claims  is  not  only  original  but  its 
decision  is  conclusive  until  reversed 
or  modified  by  another  court  in 
the  manner  prescribed  by  law,  i.  e., 
in  proceedings  by  certiorari.     Id. 

8.  In  proceedings  by  fmndamta, 
instituted  by  a  commissioner  of 
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highways,  to  compel  the  board  of 
town  auditors  to  audit  certain 
claims  against  the  town  for  costs 
awarded  against  the  relator  and 
paid  by  him  in  actions  brought 
by  him  as  such  commissioner,  and 
for  moneys  expended  b^  him  in 
that  capacity,  it  was  admitted  that 
the  claims  had  been  presented  to 
former  boards  and  rejected  by 
them  on  the  ground  that  the  town 
was  not  legally  liable  to  pay  them. 
Held,  that  the  former  aajudica- 
tions  were  conclusive,  and  that 
until  reversal  they  formed  a  bar  to 
a  reauditing  of  the  bills  and  to  the 
application  for  a  mandamus  to 
Compel  it.  Id. 

4.  Neither  the  Revised  Statutes  (1 
R.  8.  857,  §  8),  nor  the  Code  of 
Civil  Procedure  (§  1981).  impose 
an  absolute  liability  upon  towns 
for  all  judgments  recovered  against 
a  sole  commissioner  of  highways 
in  actions  prosecuted  by  him  in  his 
official  name.  Id, 

5.  The  board  of  town  auditors  have 
power  to  examine  and  determine 
whether  the  action  was  one  the 
commissioner  had  the  right  to 
prosecute  in  his  official  character 
and  whether  it  was  carried  on  in 
good  or  bad  faith.  Id. 

6.  In  determining  as  to  the  liabilitv 
of  the  town  the  board  acts  judi- 
cially, and  its  action  cannot  be 
reviewed  or  controlled  by  the 
courts  through  a  writ  of  mandamus. 

Id. 


AWARD. 

1.  The  power  of  arbitrators  is  con- 
fined strictly  to  the  matters  sub- 
mitted to  them,  and  if  they  exceed 
that  limit,  the  award  will,  in  gen- 
eral, be  void.    Dodds  v.  Hakes. 

260 

2.  It  may  be  shown  by  oral  evidence, 
in  defense  against  or  avoidance  of 
an  award,  that  the  arbitrators  acted 
in  excess  of  their  jurisdiction.    Id. 

8.  Defendant  leased  to  plaintiff  a 
store,  but  was  unable  to  give  pos* 
session.     Plaintiff   claimed   dam- 
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and  it  was  submitted  to 
arbitrators  to  determine  *'what 
the  damages  should  be."  In  an 
action  upon  the  award  it  appeared 
the  arbitrators  allowed  a  gross  sum, 
basing  their  award  upon  the  value 
of  the  lease  and  tne  fact  that 
plaintiff  had  been  thrown  out  of 
business.  Held,  that  the  submis- 
sion did  not  authorize  any  allow- 
ance for  the  loss  of  business  plaint- 
iff might  have  sustained  from  being 
deprived  of  the  opportunity  to 
occupy  the  store;  and  that,  as  the 
void  part  of  the  award  could  not 
be  separated  from  that  which  was 
withm  the  jurisdiction  of  the 
arbitrators,  the  whole  was  void. 

Id. 


BANKS  AND  BANKING. 

1,  The  title  to  commercial  paper  re- 
ceived by  a  bank  for  collection  and 
forwarded  to  its  correspondent 
bank  in  the  usual  course  of  busi- 
ness, without  any  express  agree- 
ment in  reference  thereto,  does  not 
vest  in  such  correspondent,  even  if 
it  has  remitted  on  general  account 
in  anticipation  of  collections.  Jiat. 
Bark  Bk.  v.  Seaboard  Bk,  28 

2.  When  a  raised  draft  so  forwarded 
is  presented  by  the  correspondent 
bank,  as  agent,  and  the  drawee, 
tbrough  mistake,  pays  it,  the  col- 
lecting bank  cannot  be  required  to 
repay,  if  it  has  paid  over  to  its  prin- 
cipal before  notice  of  the  mistake. 

Id. 

8.  When  payment  is  made  upon  gen- 
eral account  without  direction  as 
to  its  application  the  law  applies 
it  to  the  oldest  items.  Id. 

4.  A  draft  for  $8  drawn  on  the  plaint- 
iff, which  had  been  raised  to  $1,800, 
was  delivered  to  the  Eldred  Bank 
for  collection;  that  bank  indorsed 
it  * '  for  collection  for  account  of  the 
Eldred  Bank,"  and  forwarded  it 
to  defendant,  its  correspondent 
bank.  The  latter,  on  receipt,  cred- 
ited the  amount  of  the  oraft  as 
raised  to  the  Eldred  Bank,  pre- 
sented it  on  July  16,  1885,  and 
plaintiff,  through  a  mistake  of  fact, 
paid  it.     All  the  banks  acted  in 
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ffood  faith;  the  alteration  was  not 
discovered  until  August  15.  By 
the  established  course  of  business 
between  defendant  and  the  Eldred 
Bank  the  former  did  not  become 
responsible  for  any  draft  so  for- 
warded for  collection,  but  was  re- 
imbursed by  the  latter  in  case  of 
non-payment  if  it  had  made  any 
credits,  payments  or  remittances  in 
anticipation  of  collection.  At  the 
time  of  the  discovery  the  aggre- 
gate of  the  debits  in  defendant's 
account  with  the  Eldred  Bank  ex- 
ceeded the  aggregate  of  credits  by 
more  than  the  il  ,800,  but  said  bal- 
ance arose  wholly  from  transactions 
subsequent  to  the  date  when  said 
draft  was  paid  and  the  entire 
amount  to  the  credit  of  the  Eldred 
Bank  when  the  draft  was  paid, 
including  its  proceeds,  had  been 
drawn  out  before  the  alteration  was 
discovered .  In  an  action  to  recover 
the  amount  so  paid,  less  the  face 
of  the  draft  as  drawn,  the  trial 
court  found  that  the  sum  paid  by 
plaintiff  had,  prior  to  August  fif- 
teenth, been  paid  ov»  by  defend- 
ant to  the  Eldred  Bank;  and  that 
defendant  never  had  any  title  to  or 
interest  in  the  draft.  Eeld,  that  the 
said  findings  of  fact  were  justified 
by  the  evidence  and  were  conclusive 
here;  and  that  the  complaint  was 
properly  dismissed.  Id. 

5.  A  draft  drawn  upon  defendant 
was  indorsed  by  the  payee  and 
mailed  to  the  indorser;  it  never 
reached  him,  but  fell  into  the  hands 
of  some  person  who  presented  and 
procured  it  to  be  certified  by  de- 
fendant; a  memorandum  showing 
the  number  and  amount  of  the 
draft  and  that  it  was  certified  was 
entered  upon  a  register  kept  by  de- 
fendant of  bills  drawn  upon  U  by 
the  drawer  of  this  one.  The  draw^er 
notified  defendant  by  letter  of  the 
miscarriage  of  the  draft  and  not  to 
pay  it.  Thereupon  there  was  ad- 
ded to  the  memorandum  the  words, 
"stop  pay't;  see  letter."    Subse- 

Suently  the  draft,  which  had  been 
Itered  by  raising  the  amount  and 
changing  the  date  and  name  of 
payee,  was  offered  to  plaintiffs  in 
payment  for  certain  bonds.  In  an 
action  to  recover  the  amount  of  the 
draft  as  raised,  aside  from  proof  of 
these  facts,  plaintiffs'  evidence  was 


to  the  effect  that  they  sent  the  drift 
to  defendant's  banlung-house  by  a 
messenger,  who  presented  it  at  the 
window  of  the  paying-teller  stat- 
ing that  plaintiffs  wished  to  know 
whether  the  certification  was  good. 
The  person  in  attendance,  without 
referring  to  the  renter,  answered 
"  yes."  Upon  h&ng  advised  of 
this  plaintiffs  received  the  draft 
in  payment  for  the  bonds.  In  an 
action  to  recover  the  amount  of  the 
draft  as  raised,  held,  that  the  evi- 
dence was  sufficient  to  justify  a 
finding  of  negligence  on  the  part 
of  defendant  in  failing  to  disclose 
the  facts  to  plaimiffs^  messenger 
and  to  authonze  a  recovery.  (Ctetts 
v.  Bk,  of  If,  r.  N.  Bkg,  Asm.     70 

6.  Also,  hM,  that  a  refusal  of  the 
court  to  charge  that  the  teller  was 
not  the  agent  of  the  bank  for  the 
purpose  of  giving  information, 
other  than  as  to  genuinentes  of 
signature  of  drawer  and  acceptor, 
was  not  error.  Id, 

7.  One  of  the  plaintiffs,  as  a  witness, 
was  asked  on  cross-examination: 
'*  What  do  you  understand  to  be 
the  contract  of  certification  of  a 
check  or  draft?"  This  was  objected 
to  and  excluded.    Hdd^  no  error. 

Id. 

8.  This  action  was  brought  by 
plaintiff,  as  receiver  of  an  insolvent 
state  bank,  to  recover  the  amount 
of  certain  bills  of  exchange  alleged 
to  have  been  transferred  by  the 
bank  to  defendant  in  violation 
of  the  provisions  of  the  act  of 
1882  (§g  186,  187,  chap.  409, 
Laws  of  1882),  which  prohibits 
a  conveyance,  assignment  or  trans- 
fer by  a  bank,  not  authorized  by 
a  previous  resolution  of  its  board 
of  directors,  of  property  exceeding 
in  value  $1,000,  except  m  the  trans- 
action of  its  ordinary  business 
(§  186),  and  also  prohibits  giving  a 
preference  to  creditors  in  case  of 
insolvent:y  and  requires  the  cred- 
itor so  given  a  preference  to  account 
for  the  money  or  property  received 
to  the  bank  s  creditors  or  stock- 
holders or  their  trustees.  The 
following  facts  appeared :  On 
December  16, 1882,  the  said  bank 
was,  to  the  knowled^  of  its  presi- 
dent and  cashier,  insolvent.     It 
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continued  business,  paying  all 
demands  until  the  close  of  business 
on  December  nineteenth,  when  it 
stopped  payment.  At  a  meeting 
of  its  directors  held  that  evening, 
at  which  its  cashier  was  present,  it 
was  resolved  that  proceedings  be 
commenced  for  the  appointment 
of  a  receiver.  On  December  six- 
teenth the  bank  discounted  for 
defendant  promissory  notes  and 
gave  it  credit  for  the  avails,  and 
on  December  eighteenth  and  nine- 
teentl^  it  received  cash  deposits. 
At  the  close  of  business  Decem- 
ber nineteenth  there  was  a  balance 
of  13,004.22  to  defendant's  credit. 
On  December  twentieth,  about  an 
hour  before  the  usual  time  of 
opening  the  bank  for  business, 
defendant's  secretary  went  to  the 
bank  at  the  request  of  its  cashier 
and  received  from  him  six  bills  of 
exchange  aggregating  $3,180,82, 
the  largest  being  $U88.03,  giving 
defendant's  check  for  the  amount, 
dated  I>ecember  nineteenth;  the 
cashier  entered  the  transaction  in 
the  books  of  the  bank  under  that 
date.  The  apparent  overdraft  of 
$79.81  defendant  paid  at  the  re- 
quest of  plaintiff,  who  was  then 
ignorant  of  the  above  facts.  Hav- 
ing learned  of  them  he  made 
demand  for  the  full  amount  of  the 
bills.  Held,  that,  as  the  aggregate 
amount  of  the  bills  transferred  ex- 
ceeded in  value  $1,000,  the  trans- 
fer was  prohibited,  notwithstand- 
ing no  one  of  them  was  of  that 
value;  that,  as  defendant  was  not 
a  purchaser  for  value  and  the 
transaction  was  not  in  the  usual 
course  of  business,  it  was  illegal 
without  regard  to  defendant's 
intent  or  whether  it  knew  the 
bank  was  insolvent;  also,  that, 
although  the  reception  of  the 
deposits  from  defendant  was  a 
fraud,  and  as  between  it  and  the 
bank  the  latter  aci^uired  no  title 
to  them,  and  they  might  have  been 
recovered  from  the  bank  or  its 
receiver  if  they  could  have  been 
identified  or  their  avails  traced, 
yet  the  transaction  in  question  was 
not  a  restoration  or  restitution  by 
the  wrong-doer,  but  was  a  com- 
pensation for  the  fraud,  which,  in 
the  case  of  an  insolvent  bank,  is 
prohibited  by  statute;  that  the 
fact  defendant  became  a  creditor 


through  the  fraud  of  the  bank 
officers,  and,  so,  the  bank  was  a 
trustee,  esc  malefieio,  gave  defend- 
ant no  right  to  a  preference  over 
other  creditors;  and  that  the  trans- 
action between  defendant  and  the 
receiver  was  not  a  settlement 
between  the  parties.  Atkinaon  v. 
Boch,  Printing  Go.  168 

9.  A  sale  made  by  a  duly  appointed 
receiver  of  a  state  bank,  pursuant 
to  and  upon  terms  expressed  in  an 
order  of  the  Supreme  Court,  of  a 
ludgment,  part  of  the  assets  of  the 
bank,  is  a  judicial  sale,  and  the 
court  may  compel,  by  order,  a 
specific  performance  of  the  con- 
tract of  sale.    In  re  Denisan,    621 

10.  A  confirmation  of  the  contract 
of  sale  is  not  a  requisite  to  its  con- 
summation, and  it  is  not  material 
whether  the  sale  was  public  or 
private.  Id. 


BANKRUPTCY. 

This  action  was  brought  to  recover 
for  goods  sold.  At  the  time  of 
its  commencement  proceedings  in 
bankruptcy  were  pending  against 
the  defendants.  An  order  of  arrest 
was  issued  in  the  action  on  the 
ground  of  false  representations  in- 
ducing the  sale.  Aiter  an  injunc- 
tion had  been  obtained  in  the 
bankruptcy  court  to  restrain  pro- 
ceedings to  collect  the  debt  one  of 
the  defendants  was  arrested  under 
the  order.  Thereupon  defendants 
instituted  proceedings  to  punish 
plaintiffs,  their  attorneys,  etc,  for 
contempt.  Pending  these  proceed- 
ings plaintiffs  signed  a  stipulation 
whereby  they  agreed  that  the  order 
of  arrest  should  be  vacated,  and 
that  no  additional' or  further  arrests 
should  be  made  in  the  action,  **  or 
any  action  to  collect  the  debt,  ex- 
cept in  bankruptcy,  on  their  part, 
in  respect  to  or  upon  the  claim  or 
debt,  for  the  recovery  of  which 
the  action  "  was  brought,  and  that 
either  party  might  enter  an  order 
ex  parte  to  that  effect.  The  de- 
fendants having  been  adjudicated 
bankrupts,  set  up  their  discharge 
in  bar.  Plaintiffs,  on  the  trial, 
offered  evidence  tending  to  prove 
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that  the  debt  in  suit  was  fraudu< 
lently  contracted^  Defendants  ob- 
iected.  producing  the  stipulation 
in  support  of  their  objection,  and 
claiming  that  under  it  plaintiff's 
proceedings  were  limited  to  the 
bankruptcy  court,  and  they  could 
proceed  to  judgment  in  the  action 
only  in  case  the  discharge  was 
refused.  The  objection  was  sus- 
tained. EM,  error;  that  the  stipu- 
lation did  not  deprive  plaintiffs  of 
the  right  to  prove  that  their  debt 
was  not  one  of  those  from  which 
defendants  were  relieved  by  their 
discharge.    Sehroeder  v.  Fr^,  266 


BILLS,  NOTES  AND  CHECKS. 

1.  The  title  to  commercial  paper  re- 
ceived by  a  bank  for  collection  and 
forwarded  to  its  correspondent 
bank  in  the  usual  course  of  busi- 
ness, without  any  express  agree- 
ment in  reference  thereto,  does  not 
vest  in  such  correspondent,  even 
if  it  has  remitted  on  general 
account  in  anticipation  of  coUec- 
lions.  Nai,  Park  Bk,  v.  Seaboard 
Bank.  28 

2.  When  a  raised  draft  so  forwarded 
is  presented  by  the  correspondent 
bank,  as  agent,  and  the  drawee, 
through  mistake,  pavs  it,  the  col- 
lecting bank  cannot  be  required  to 
repay,  if  it  has  paid  over  to  its 
pnncipal    before    notice   of    the 


mistake. 


Id, 


8.  A  draft  drawn  upon  defendant 
was  indorsed  by  tne  payee  and 
mailed  to  the  indorser;  it  never 
reached  him.  but  fell  into  the 
hands  of  same  person  who  pre- 
sented and  procured  it  to  be  certi- 

[  fled  by  defendant;  a  memorandum 
showing  the  number  and  amount 
of  the  draft  and  that  it  was  certi- 
fied was  entered  upon  a  register 
kept  by  defendant  of  bills  drawn 
upon  it  by  the  drawer  of  this  one. 
The  drawer  notified  defendant  by 
letter  of  the  miscarria^  of  the 
draft  and  not  to  pay  it.  There- 
upon there  was  added  to  the  memo- 
randum the  words,  "stop  pay't; 
see  letter."  Subsequently  the  draft, 
which  had  been  altered  by  raising 


the  amount  and  changing  the  date 
and  name  of  payee,  was  offered  to 
plaintiffs  in  payment  for  certain, 
bonds.  In  an  action  to  recover 
the  amount  of  the  draft  as  raised, 
aside  from  proof  of  these  facts, 
plaintiffs'  evidence  was  to  the 
effect  that  they  sent  the  draft  to 
defendant's  banking-house  by  a 
messenger,  who  presented  it  at  the 
window  of  the  paying-teller  stating 
that  plaintiffs  wished  to  know 
whether  the  certification  was  good. 
The  person  in  attendance,  without 
referring  to  the  register,  answered 
"yes."  Upon  beine  advised  of 
this  plaintiffs  received  the  draft  in 
pajrment  for  the  bonds.  In  an 
action  to  recover  the  amount  of 
the  draft  as  raised,  held,  that  the 
evidence  was  sufficient  to  justify 
a  finding  of  negligence  on  the  part 
of  defendant  in  failing  to  disclose 
the  facts  to  plaintiffs'  messenger 
and  to  authorize  a  recovery.  Cleiet 
V.  Bk.  ofN.  Y.  Bkg.  Awn.  70 

4.  A  draft  was  drawn  upon  defend- 
ant for  $900,  payable  at  a  time 
specified,  with  direction  to  charge 
the  same  against  the  drawer  "  and 
of  "  his  motner's  estate.    Following 
the  name  of  defendant  in  the  draft 
was  the  word  "  executor."     He 
accepted  it,  adding  to  his  name  the 
same  word.    In  an  action  upon  the 
acceptance  it  appeared  that  defend- 
ant was  executor  of  the  will  of  R. 
who  was  the  mother  of  the  drawer 
of  the  draft.     The  draft  was  in- 
dorsed over  by  the  payee  to  his  wife, 
the  plaintiff.    There  was  evidence 
tending  to  show  that  the  draft  was 
taken  by  the  payee  for  plaintiff  or 
with  a  view  to  transfer  it  to  her. 
Defendant    offered  to   show  that 
when  the  draft  was  diawn  it  was 
understood  between  the  drawer, 
payee  and  plaintiff  that  it  was  to 
be  paid  out  of  the  drawer's  interest 
in  the  estate;  that  defendant  then 
stated  in  their  presence  he  would 
not  accept  or  become  liable  per- 
sonally, and  it  was  agreed  that  he 
should  accept  in  his  capacity  as 
executor,  to  be  paid  only  out  of 
the  drawer's  interest  in  the  estate. 
This  evidence  was  objected  to  and 
excluded.     EM,  error;  that  the 
testimony  was  competent  as  b«ir- 
ing  upon  the  understanding  of  the 
relation  and  the  character  of  the 
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liability  defendant  assumed  by  his 
acceptance.    Sehtnittler  v.  Simon. 

176 

5.  Where  it  is  made  to  appear  that  a 
check,  indorsed  over  b^  the  payee, 
was  altered  after  his  mdorsemeut 
without  his  consent,  the  presump- 
tion is  that  it  was  so  made  as  to 
vitiate  it,  as  against^  the  indorser, 
and  the  burden  is  upon  the  party 
seeking  to  enforce  it  to  relieve  it 
from  the  efTect  of  the  unauthorized 
indorsement  by  showing  that  it 
was  made  by  a  stranger  to  the 
instrument.  Ifat,  Ulster  Ch,  Bk, 
V.  Madden.  280 

6.  In  an  action  upon  a  promissory 
note  the  answer  alleg^  that  the 
note  was  procured  to  be  discounted 
by  one  F.  in  pursuance  of  a  corrupt 
and  usurious  agreement,  whereby 
he  received  and  charged  a  greater 
rate  of  interest  than  prescribed  by 
law.  Upon  the  trial  defendants 
failed  to  show  by  whom  the  note 
was  discounted,  or  that  the  person 
so  discotmting  it  charged  more  than 
the  legal  rate.  They  proved,  and 
requested  the  referee  to  find,  that 
one  who  had  previously  assisted  in 
procuring  discounts  of  pap>er  made 
and  indorsed  by  the  same  parties, 
agreed  to  discount  or  procure  the 
note  to  be  discounted  for  five  per 
cent  of  its  face;  that  he  procured 
the  note  to  be  discounted,  and  sub- 
sequently gave  to  the  indorser, 
with  whom  he  made  the  agree- 
ment, a  check  of  F.  for  the  face  of 
the  note,  less  five  per  cent,  as  the 
proceeds  of  the  note.  It  appeared 
that  F.  did  not  discount  the  note. 
These  requests  were  refused  and 
exceptions  taken.  Hdd,  that  the 
refusals  to  find  did  not  constitute 
error  justifying  a  reversal  of  the 
judcrment,  as  if  the  referee  had 
found  as  recjuested,  this  would 
not  have  justified  a  determination 
in  favor  of  defendants;  that  the 
burden  of  proof  was  upon  them 
to  show  the  usurious  exaction  by 
the  party  discounting  the  note,  and 
such  result  was  not  accomplished 
by  proof  of  payment  of  a  sum  of 
money  exce^ing  the  legal  rate  of 
interest  to  a  party  undertaking  for 
a  consideration  to  procure  the  note 
to  be  discounted ;  that  if  D.  acted  as 
agent  f(»  the  defendant,  the  plaint- 


iffs' rights  could  npt  be  affected  by 
proof  of  transactions  between  de- 
fendants and  their  agent;  that  even 
if  it  could  he  held  tliat  in  what  he 
did  D.  was  the  agent  of  the  parties 
discounting  the  note,  to  establish 
their  defense,  it  was  incumbent 
upon  defendants  to  show  that,  as 
such  agent,  he  took  the  bonus  with 
the  knowledge  and  consent  of  his 
principal.  BaidmnY.Doying,  45*3 

7.  Defendants  were  copartners  doing 
business  as  private  bankers.  AU 
capital  was  furnished  by  8.,  the 
other  members  contributing  simply 
their  services.  S.  was  advised  by 
his  partners  that  the  firm  was  about 
to  suspend.  He  had  at  the  time  to 
his  credit  in  a  private  account  with 
the  firm  over  $10,000,  consisting  of 
deposits  made  independent  of  his 
capital  account.  S.  drew  his  indi- 
vidual check  on  his  private  account 
which  he  delivered  to  plaintiff  with 
directions  to  pay  therewith  certain 
debts  of  his.  All  the  other  part- 
ners had  knowledge  of  the  check 
and  its  purpose,  and  it  was  agreed 
that  it  Should  be  paid  out  oi  the 
cash  items  then  in  hand,  and  the 
check  was  charged  to  the  said  indi- 
vidual account.  On  presentation 
of  the  check  one  of  the  partners 
offered  to  pay  the  amount  in  cur- 
rency, but  at  plaintiff's  request  a 
draft  was  given  instead,  drawn  by 
the  firm  upon  a  New  York  bank, 
which  was  not  paid.  In  an  action 
upon  the  draft  the  defendants, 
other  than  8.,  defended  on  the 
ground,  that  plaintiff  had  no  title 
to  the  draft,  out  that  S.  was,  in 
fact,  the  owner  and  that  the  latter 
could  not  in  his  own  name,  or  in 
that  of  another,  maintain  an  action 
against  himself  and  copartners  as 
makers  of  the  draft.  HM^  un- 
tenable; that  so  far  as  his  deposit 
account  was  concerned  S.  stood  in 
the  same  position  toward  the  firm, 
as  between  the  copartners,  as  that 
of  any  other  depositor,  and  could 
have  enforced  his  ri^ht  to  draw 
out  the  fund  in  an  action  brought 
directly  against  his  partners;  and 
that  he  could  transfer  this  right, 
and  having  so  done,  it  was  no  con- 
cern of  his  partners,  and  they  were 
not  entitled  to  inquire  as  to  whether 
the  transfer  was  with  or  without 
consid«ration;   also,  that,  as  the 
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rights  of  creditors  were  not  in- 
volved, the  fact  tliat  the  firm  had 
failed  did  «not  affect  defendants' 
liabiUty .    SUUheimer  v.  Tvne.   501 


BONA  FIDE  HOLDER. 

1.  The  rale  that  where  one  who  has 
purchased  real  estate,  with  full  no- 
tice of  an  equitable  claim  of  another 
thereto,  transfers  it  to  a  bona  fde 
purchaser,  the  latter  not  only  ti&es 
a  ^ood  title,  but  can  transfer  such 
a  title  to  one  who  purchases  with 
full  knowledge  of  the  fact,  is  sub- 
ject to  this  exception,  where  the 
transfer  is  back  to  the  original  pur- 
chaser,' who  was  guilty  of  con- 
structive fraud  in  transferring  the 
property;  if  it  becomes  revested  in 
nim,  the  original  equity  will  re- 
attach to  it  m  his  hands.  Olark 
V.  McNeal,  287 

2.  A  purchaser  'oendente  lite  of  the  sub- 
ject of  the  liti^tlbn  in  an  action 
to  compel  specific  performance  by 
the  vendor  of  a  contract  for  the 
sale  of  land  if  he  buys  in  good 
faith,  and  without  actual  notice  of 
the  claims  of  the  litigants,  is  not 
affected  by  the  suit  pending,  unless 
it  has  been  prosecuted  with  due 
diligence.       Hayet  v.  Nourae,  690 

When  town  may  not  maintain 

an  action  against  a  bona  fide  holder 
for  caneelkUion  of  its  bonds  issued 
under  town  bonding  act. 

See  Townof  Solon  v.  W,  S.  Bk,  122 


BOND. 

1.  An  action  at  law  cannot  be  main- 
tained aeainst  the  sureties  upon 
the  bond  of  a  general  guardian 
until  proceedings  for  an  account- 
ing have  been  had  against  the 
guardian  and  his  default  estab- 
lished therein.  Perkins^,  Stimmd, 

859 

2.  The  fact  of  the  death  of  the 
guardian  does  not  take  the  case 
out  of  the  rule,  as  his  personal 
representatives  may  be  required  to 
account  f  Code  of  Civil  Pro.  §  2606, 
as  amended  by  Chap.  890,  Laws 


of  1884),  and  before  the  sureties 
can  be  sued  the  proceedings  on  the 
accounting  must  at  least  establish 
the  fact  that  none  of  the  infant's 
property  has  come  into  the  hands 
of  the  personal  representatives.  Id, 

See  Town  BoNDma. 
Undbbtakikq. 


BROOKLYN  (CITY  OF). 

1.  Taxes  assessed  for  the  years  1883, 
1888,  1884  and  1885  upon  certain 
lots  in  the  pity  of  Brooklyn  owned 
by  the  relator,  being  in  arrears, 
he  called  at  the  office  of  the 
registrar  of  arrears  and  asked  the 
clerk  charged  with  that  duty  to 
give  him  all  the  bills  for  taxes,  etc., 
against  his  property,  stating  that 
he  wished  to  settle  up.  He  was 
given  the  bills  for  the  taxes  for 
1882,  1888  and  1884,  which  he 
paid,  but  no  bill  for  1885  was 
given  to  him.  The  registrar  sub- 
sequently sold  the  lots  for  the 
unpaid  taxes  of  1885.  The  relator, 
as  soon  as  he  learned  of  this, 
tendered  to  the  registrar  the 
amount  of  such  unpaid  tax,  which 
was  refused.  Held,  that  under  the 
charter  of  the  city  (§  16,  tit.  8. 
chap.  863,  Laws  of  1878),  it  was 
the  duty  of  the  registrar  upon  the 
request  of  the  re&tor  to  furnish 
him  with  a  correct  statement  of  all 
unpaid  taxes  upon  his  lots;  that 
the  sale  was  void  and  the  relator 
was  entitled  to  a  mandamus  to 
compel  the  registrar  to  accept  the 
tax  and  cancel  the  sale;  also,  that 
as  the  purchaser  had  not  received 
a  conveyance  he  was  not  a  neces- 
sary party.  People  ex  rel,  v. 
Begistrar  of  Arrears,  Brooklyn.     1 9 

2.  The  provision  of  the  charter  of 
the  city  of  Brooklyn  (g  9,  tit.  10, 
chap.  868,  Laws  of  1873)  which 
declares  that  the  assessment-roll 
"shall  be  duly  sworn  to  by  at 
least  two  of  the  assessors  ♦  ♦  ♦ 
to  the  effect  that  they  have  together 
personally  examined  within  the 
year  past  each  and  every  lot  or 
parcel  of  land,"  etc.,  does  not 
require  that  all  of  the  verifying 
assessors  should  depose  that  they 
together  examined  the  property; 
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it  is  sufficient  if  at  least  two  of 
them  swear  tliat  they  did  so 
examine.    Kane  v.  City  ofBldyn, 

686 

8.  Where,  therefore,  a  roll  was  veri- 
fied by  all  of  the  assessors,  each 
seTeraily  deposing  that  at  least 
twoof  them  "have  together  per- 
sonally examined."  etc..  hOd,  Uiis 
was  a  sufficient  compliance  with 
the  statute;  that  it  was  not  neces- 
sary to  identify  the  two  who  made 
the  examination.  Id, 

4.  The  provision  of  the  act  of  1878, 
relative  to  the  collection  of  taxes 
and  assessments  in  the  city  of 
Brooklyn  (Chap.  846.Laws  of  1878), 
which  requires  that  **  the  annual 
taxes  shall  be  confirmed  by  the 
common  council,  the  tax-roll 
signed  by  the  board  of  supervisors, 
and  the  books  delivered  to  the 
collector  of  taxes  gn  or  before 
the  fifteenth  day  of  November," 
was  not  designed  to  change  the 
method  of  assessing  the  annual 
taxes,  but  to  fix  the  time  within 
which  all  the  requisite  steps  shall 
be  taken,  and  the  reference  to  the 
signing  of  the  roll  by  the  board  of 
supervisors  is  simply  to  the  signing 
of  the  warrant  annexed  to  the  roll 
as  prescribed  by  the  Revised 
Statutes.    (1  R.  8.  89«,  §  87.)   Id, 

6.  Where,  therefore,  it  appeared 
that  a  roll  was  signed  by  a 
majority  of  the  then  board  of 
8upervi8ors,and  was  duly  approved 
and  confirmed  by  resolution  of  the 
board,  A^,  that  this  met  the  re- 
quirements of  the  statutes.        Id. 

6.  It  is  not  essential  to  the  validity 
of  a  return,  made  by  the  repstrar 
of  arrears,  of  taxes  levied  m  the 
previous  year  remaining  unpaid, 
that  it  shall  be  authenticated  by  a 
written  certificate  signed^  by  t^e 
collector.  -"*• 

7.  A  mistake  in  the  printed  list,  pre- 
pared by  the  registrar,  in  the  name 
of  the  street  on  which  the  property 
to  be  sold  is  situated  does  not 
affect  the  validity  of  the  sale;  it  is 
sufficient  if  the  ward,  block  and 
lot  numbers  be  stated.  (Chap.  405, 
Laws  of  1885.)  i^. 


8.  The  notice  of  sale,  in  pursuance  of 
which  plaintiff's  property  was 
sold,  was  dated  and  first  published 
on  March  fifteenth;  the  day  of 
sale  specified  was  April  fourteenth. 
Heid^  that  this  was  a  compliance 
with  the  statutory  provision  (§  1. 
chap.  4D6,  Laws  of  1885)  requiring 
the  sale  to  be  at  a  time  "  not  less 
than  thirty  days  after  the  first 
publication."  Id, 


BURDEN  OF  PROOF. 

1.  In  an  action  brought  by  the  dairy 
commissioner  in  the  name  of  the 
People  to  recover  the  penalty  im- 
posed by  the  act  of  1885  *  'to  prevent 
deception  in  the  sale  of  dairy  pro- 
ducts" (Chap.  183,  Laws  of  1885), 
for  a  violation  of  one  of  the  pro- 
visions of  the  act  (§  7),  which  by 
the  terms  of  the  act  (§  21),  does 
not  apply  "  to  any  product  manu- 
factured or  in  process  of  manu- 
facture at  the  tin^e  of  the  passive 
of  this  act; "  it  is  not  necessary  for 
plaintiff  to  prove  that  the  product 
m  question  was  manufactured  after 
the  passage  of  the  act;  the  burden 
is  upon  the  defendant  seeking  the 
benefit  of  the  exception  to  bring  his 
case  within  it.    People  v.  Briggs. 

50 

2.  Where  it  is  made  to  appear  that  a 
check,  indorsed  over  by  the  payee, 
was  altered  after  his  indorsement 
without  his  consent,  the  presump- 
tion is  that  it  was  so  made  as  to 
vitiate  it,  as  against  the  indorser, 
and  the  burden  is  upon  the  party 
seeking  to  enforce  it  to  relieve  it 
from  tne  effect  of  the  unauthorized 
indorsement  by  showing  that  it  was 
made  by  a  stranger  to  the  instru- 
ment. JVa^.  U&er  Co.  Bank  v. 
Madden.  280 

8.  In  an  action  upon  a  promissory 
note  the  answer  allegea  that  the 
note  was  procured  to  be  discounted 
by  one  F.  in  pursuance  of  a  corrupt 
and  usurious  agreement,  whereby 
he  received  and  charged  a  greater 
rate  of  interest  than  prescribed  by 
law.  Upon  the  trial  defendants 
failed  to  show  by  whom  the  note 
was  discounted,  or  that  the  person 
so  discounting  it  charged   more 
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than  the  legal  rate.  They  proved, 
and  requested  the  referee  to  find, 
that  one  who  had  previously  as- 
sisted in  procuring  discounts  of 
paper  made  and  indorsed  by  the 
same  parties,  agreed  to  discount  or 
procure  the  note  to  be  discounted 
for  five  per  cent  of  its  face;  that  he 
procured  the  note  to  be  discounted, 
and  subsequently  gave  to  the  in 
dorser,  with  whom  he  made  the 
agreement,  a  check  of  F.  for  the 
face  of  the  note,  less  five  per  cent, 
as  the  proceeds  of  the  note.  It 
appearea  that  F.  did  not  discount 
the  note.  These  requests  were 
refused  and  exceptions  taken. 
JIM,  that  the  refusals  to  find  did 
not  constitute  error  justifying  a 
reversal  of  the  judgment,  as  if  the 
referee  had  found  as  requested, 
this  would  not  have  justified  a  de- 
termination in  favor  of  defendants; 
that  the  burden  of  proof  was  upon 
them  to  show  the  usurious  exaction 
by  the  party  discounting  the  note, 
and  such  result  was  not  accom- 
plished by  proof  of  payment  of  a 
sum  of  money  exceeaing  the  leeal 
rate  of  interest  to  a  party  un£r- 
taking  for  a  consideration  to  pro- 
cure the  note  to  be  discounted; 
that  if  D.  acted  as  agent  for  the  de- 
fendant, the  plaintins'  rights  could 
not  be  affected  by  proof  of  trans- 
actions between  defendants  and 
their  agent;  that  even  if  it  could 
be  held  that  in  what  he  did  D.  was 
the  agent  of  the  parties  discounting 
the  note,  to  establish  their  defense 
it  was  incumbent  upon  defendants 
to  show  that,  as  such  agent,  he 
took  the  bonus  with  the  knowledge 
and  consent  of  his  principal. 
BcUdmn  v.  Doying.  458 

4.  To  make  a  payment  to  one,  not  the 
legal  owner,  effectual,  the  duty  de- 
volves upon  the  payor  of  showing 
that  the  person  to  whom  payment 
was  made  had,  at  the  time,  a  right 
to  receive  payment  Swnumrr, 
Smith,  481 


CANALS. 

Prior  to  1838  a  dam  was  built  across 
the  outlet  of  Owasco  lake,  which 
was  used  for  hydraulic  purposes 
by  the  proprietors.  In  1857  an  act 
was  passed  (Chnp.  527,  Lav/s  of 


1867)  appropriating  the  dam  for 
the  use  of  the  Erie  canal,  subject, 
however,  to  the  use  for  hydraulic 
purposes  hy  the  owners  of  such 
dam  at  the  time  of  such  appropria- 
tion. The  canal  commissioners 
were  authorized  to  increase  the 
height  of  the  dam,  and  to  appro- 
priate for  the  purpose  the  necessary 
lands,  water  nehts,  etc.  In  pursu- 
ance of  a  resolution  of  the  canal 
board,  fiush  gates  were  put  upon 
the  dam  b^  the  commissioner  in 
charge,  raising  the  water  in  the 
lake.  In  1878  plaintiff  presented 
a  claim  against  the  state  for  p>erma- 
nent  damages  to  his  adjoining 
lands,  and  an  award  was  made  to 
him  therefor.  Under  an  act  of  1 874 
(Chap.  390,  Laws  of  1874).  the  dam 
was  rebuilt  of  the  same  height  as 
the  old  one,  with  flush  gates  two 
feet  in  height  taken  from  the  old 
dam  and  built  into  the  new.  In 
1881  defendant,  who  was  a  director 
and  the  sii^rintendent  of  a  corpo- 
ration, one  of  the  proprietors  of 
the  dam  at  the  time  of  its  appro- 
priation in  1857,  acting  under  an 
authority  in  writing  of  the  assistant 
superintendent  of  public  works, 
given  to  him  two  years  before, 
opened  the  gates  of  the  dam  and 
the  water  overflowed  said  lands  of 
the  plaintiff.  Said  assistant  re- 
ported promptly  to  the  superin- 
tendent the  authority  so  given,  and 
he  had  allowed  it  to  remain  in 
force.  In  an  action  to  recover 
damages,  kdd,  that,  assuming  that 
the  commissioners  did  not  proceed 
in  all  thin^  as  required  by  statute, 
yet  the  legislature,  in  subsequently 
making  appropriations  and  passing 
laws  upon  the  Isubject,  must  be 
deemed  to  have  acted  with  refer- 
ence to  what  had  been  done  by  the 
canal  authorities,  and  to  have 
adopted  and  ratified  their  acts;  and 
that,  therefore,  at  the  time  in  ques- 
tion, the  state  had  the  right  to  use 
tjie  flush  gates,  and  the  remedy, 
if  any,  of  any  person  whose  prop- 
erty was  injured  by  such  act  was 
by  claim  for  compensation  from 
the  state;  that  the  appointment  of 
defendant  to  take  charge  of  the 
gates  must  be  deemed  to  have  been 
ratified  by  the  superintendent;  also 
that  defendant  was  not  ineligible 
under  the  provision  of  the  Revised 
Statutes  (1  R.  S.  250,  §  185),  which 
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declares  that  no  person  owning  any 
hydraulic  works  ''dependent  on 
the  canals  for  their  supply,  or  em- 
ployed in  or  connected  with  such 
works,  shall  be  employed  as  an 
agent  upon  the  canals,"  as  the  said 
corporation  was  not  dependent 
upon  the  canals,  its  right  to  the  use 
of  the  water  having  been  reserved 
by  the  act  of  1857  {nipra);  that  the 
subsequent  action  of  the  state  must 
be  presumed  to  have  been  subject 
to  the  original  rights  reserved;  and 
that,  therefore,  the  action  was  not 
maintainable.    Shaver  v.  ^Idred. 


CASES  REVEKSED,  DISTIN- 
GUISHED. ETC. 

In  re  Otis  (101  N.  Y.  680),  distin- 
^guished.  0(is€tal.,Y,  Conway,  16 

BuUymvre  y.  Co&ptr  (46  N.  Y.  286), 
distinguished.    Shaffer  y.  lUeel^, 

Nat,  Met.  Bk.  v.  Loud  (90  N.  Y.  680), 
distinguished.  Nat.  Park  Bk,  v. 
Seaboard  Bk.  84 

Ankerenut  v.  MtaB&ms  (48  Hun,  1), 
reversed.    AnkermtUtY,  Tueh.    61 

Seeuritw  Bk.  v.  Not  jBfc.  of  Bepubttc 
(67  N.  Y.  458)«  distinguished. 
Cleite  etaL  v.  Bk.  qfjf.  T.  If.  Bkg. 
AMoeiaiion.  70 

Brben  t.  LmOard  (19  N.  Y,  399),  dis- 
tinguished.   OaU  y.  QaU.        123 

P^tmU  T.  Smith  (104  N.  Y.  491)^  dis- 
tinguished.    QaU  Y.  OaU.         122 

Morton  v.  Town  of  Thompton  (71  N.  Y. 
518),  distinguished.  Town  of  Solon 
v.  WHHamsimrffh  Sa/o.  Bk.         139 

NewhaU  v.  ApjMon  (102  N.  Y.  188), 
distinguished.  NewhaU  v.  Apple- 
tan.  144 

Pinney  v.  Johnmm  (8  Wend.  600),  dis- 
tinguished.    SchfniiUer  v.  Simon. 

188 


Smith  T.  Clews  il05  N.  Y.  288),  dis- 
tinguished.   Smith  Y.  Clews.    195 
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Sargent  v.  E.  B.  A.  Of.  (11  N.  Y. 
State  Bep.  618),  distinguished. 
Warren  v.  Wilder.  215 

Chamberlain  v.    Taylor 
848)^    distinguished. 
Moore. 

Nat.  Ulster  Co.  Bk.  v.  Madden  (41 

Hun,  118),  reversed.    Nat.  Ulster 

'  Co.  Bk.  Y.  Madden,  280 

Bigelow  v.  BdU  (91  N.  Y.  146),  dis^ 
tinguished.  Nat.  Ulster  Co.  Bk.  v. 
Madden.  286 

Terry  v.  Wiggins  (47  N.  Y.  512),  dis- 
tinguished.    Crainv.  Wright,  809 

MendersonY.  Blaekbum  (104  HI.  227), 
distinguished.      Crain  y.  Wright. 

811 

Playns  v.  BarTies  (100  Iklass.  470)  dis- 
tinguished.    Crain  Y.Wright    811 

Barrott  y.  K.  lee  Co.  (46  N.  Y.  861), 
distinguished.  Mansfield  y.  N.  t. 
C.  &  H.  R.  R.  B.  Co.  888 

Mairs  v.  M.,  etc.,  Assn.  (89  N.  Y. 
498),  distinguished.  Mansfield  v. 
N.  T.  a  d.  H.  B.  B.B.CO.    888 

Weilrath  v.  BedfiOd  (18  N.  Y.  457), 
distinguished.  Manqfleld  y.  N.  T. 
a  AH,  B.  K  B.  Co.  888 

IhpryeeY,  Mayor,  etc.  (96N.  Y.477), 
distinguished.  Mansfield  y.  N.  T 
C.  AH.  B.  K  B.  Co.  888 

Tan  Rensselaer  v.  Jewett  (2  N.  Y. 
185),  distinguished.  Man^flddY. 
N.  T.C.AH.B.K  B.  Co.      888 

i>aaa  v.  Fiedler  (12  N.  Y.  40).  dis- 
tinguished. Mansfield  v.  iV,  F.  (7. 
<fcfi:i?.  JB.  JtG?.  888 

MeMahon  v.  iV.  F.  <jfc  i^.  it  iJ.  Co, 
(20  K  Y.  463),  distinguished. 
Mansfield  v.  i\r.  F.  C.  A  H.  B.  B. 
B.Co.  889 

McCoUum  Y.  Seward ((i%'S.  Y.  816), 
distinguished.  Mansfield  v.  iT.  F. 
(7.  <fe  2r.  JB.  J2.  iJ.  Co.  889 

2ferc«-  V.  Fow  (67  N.  Y.  66),  distin- 
guished. Mansfield  v.  N.  T.  C. 
AH.BB.BCo,  839 

83 


658 


INDEX. 


^etoeU  V.  Wheel&r  (86  N.  Y.  244),  dig- 
tinguished.  Mantfdd  y.  N.  Y,  C\ 
A  H.  B.  B,ROo.  839 

Jiyffatt  y.  Wileoft  (45  N.  Y.  806),  dis- 
tinguiflhed.  Mangfidd  v.  N,  Y.  G, 
dbKILR.  R,  Co.  889 

Pierkim  y,  Stimmd  (4S^Hun«  520),  re- 
versed.   Perkim  t.  Stimmel,    859 

Qumb  y.  Twemty-ihird  St,  R.  Go.  (21 
J.  &  is.  466).  reversed.  Gumb  v. 
TicerKtU'third  8t,  R,  Co.  411 

Gmdd  V.  ff,  R.  R.  Go.  (6  N.  T.  622). 
distinguished.  Rumseyy,.  N.  Y.  <& 
Jf.  E.  R.  A  €o.  429 

jMngdon  v.  Mavor,  etfi.  <98  "3^,  T.  29), 
distinguished.  Runisevy.JiT.  Y.ii 
N.  E.  R.  R.  Co.  430 

Weidner  v.  Phillipa  (39  Hun.  1)  re- 
versed.    Weidner  v.  Phillips.    458 

Tfioim^  V.  JV.  F.  J2^.  it  ^  Cb.  (41 
Hun,  284)  reversed.  Wiedmer  v. 
iV:  Y.  E.  R.  R.  Go.  462 

Ruppdy.  Manhattan R.  Co.  (18  Daly, 
11).  distinguished.  Wiedmer  v. 
N.  Y.  E.  R.  R.  Co.  469 

Burke  v.  Manhattan  R.  Go.  (18  Daly, 
75),  distinguished.  Wiedmer  v. 
N.  Y.  E.  R.  R.  Go.  469 

MeNaier  v.  Manhattan  R.  Co.  (46 
Hun,  502;   4  N.  Y.  Suppl.  81^, 

~  ■       V.  2f.  Y. 

469 


distinguished.     Wiedmer 
E.  R.  R.  Go. 


Jhttery.  ToumcfOreenmeh  (92N.Y. 
662;  26  Hun,  826).  distinguished. 
BrowneU  v.    Tovon  of  Greenwich. 

580 

People  y.  BatchdUyr  (58  N.  Y.  128), 
distinguished.  BrowneU  v.  Tottn 
of  Greenwich.  582 

Bin't&n  v.  Town  of  Thompson  (71 N.  Y. 
518),  distinguished.  BrowneU  v. 
Tmen  of  Greenwich.  582 

Wright  V.  Cabot  (89  N.  Y.  570). 
distinguished.  Argereinger  v. 
Macnaughton.  540 

Jfichols  V.  JIfoHin  (35  Hun,  168). 
distinguished.  Argersinger  v. 
Macnaughton,  540 


a»rr  V.  fiteWtn^  (21  J.  &  8.  255)  re- 
versed.    Carr  v.  Sterling.         568 

2W«  V.  ^dft?  (91  N.  Y.  662:  S.  (7.. 
84  id.  222).  distinguished.  Garr  v. 
Sterling.  669 

CMeman  v.  &0em(2  Ate.  R.  R.  Co. 
(41  Hun,  880),  reversed.  Coleman 
V.  Second  Ave.  R.  R  Co.  609 


CAUSE  OP  ACTION. 

1.  Plaintiff's  complaint  alleged,  in 
substance,  that  he  was  the  holder 
of  a  chattel  mortgage  covering  a 
portion  of  the  furniture  and 
fixtures  of  a  hotel;  that  defendant 
H.  was  the  holder  of  two  junior 
mortgages  covering  portions  of  said 
property,  and  some  not  covered  by 
plaintiiBrs  mortgage;  that  defendant 
W.  held  another  mortgage  cover- 
ing all  of  said  propertv;  that  the 
sheriff,  by  virtue  of  a  jungment  and 
execution  in  favor  of  defendant  L. 
against  the  person  holding  the 
property  and  carrying  on  the  hotel, 
nad  levied  upon  said  property  and 
was  proceeding  to  sell  the  same; 
that  W.,  L.  and  the  sheriff  claimed 
their  liens  were  prior  to  that  of 
plaintiff's  mortgage  because  of  his 
(S^niisaion  to  renew  it  by  refiling; 
Uiat  the  property,  if  sold  in  bulk, 
mtXiXh^  produce  enough  to  pay  all 
tb«  liens,  but  would  bring  much 
less  if  sold  separately  with  the  con- 
flicting claims  thereon.  The  com- 
plaint aaked  for  the  appointment 
of  a  recei vpr,  with  authority  to  sell 
the  property  in  bulk  and  distrib- 
ute the  proceeds  under  the  direc- 
tion of  the  court  and  in  accordance 
with  the  rights  and  priorities  of 
the  parties.  Held,  that  the  com- 
plaint set  forth  various  subjects  of 
equitable  jurisdiction,  t.  «.,  the 
foreclosure  of  chattel  mortgages, 
the  determination  between  cred- 
itors of  the  extent  and  priority  of 
conflicting  liens,  the  advantages  to 
creditors  of  a  sale  in  bulk  instead 
of  in  separate  parcels,  each  of 
which  was  sufl9cient  to  maintain 
an  action  in  equity,  and  their  com- 
bination in  one  complaint  would 
not  defeat  the  action;  also,  that,  in 
the  absence  of  a  demurrer  or 
answer  presenting   the  question 
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that  plaintiff  had  a  remedy  at  law, 
that  objection  could  not  be  raised. 
(htrander  v.  Weber,  95 

S.  Plaintiffs  executed  to  one  F.  a  bill 
of  sale  of  certain  goods,  absolute 
in  form,  but  which  was  intended 
merely  as  security;  the  goods  re- 
mained in  plaintiffs'  possession. 
Subsequently  F.,  at  the  request  of 

Elaintiffs,  transferred  the  goods  by 
ill  of  sale  to  defendant.  This 
was  done  under  an  arrangement 
that  defendant  should  take  posses- 
sion of  the  goods  and  with  the 
consent  and  approval  of  plaintiffs, 
and  not  otherwise,  sell  them  and 
distribute  the  proceeds  among 
plaintiffs'  creditors  as  directed;  the 
assignment  bein^  made  to  avoid 
trouble  with  creditors.  Defendant 
sold  the  goods  without  such  con- 
sent and  retained  the  proceeds.  In 
an  action  for  conversion,  hdd^  that 
the  transfer  by  F.  was  simply  a 
formal  waiver  of  his  security  and 
left  plaintiffs  at  liberty  to  dispose 
of  the  property;  and  that,  asunder 
the  agreement  with  defendant,  the 
latter  had  no  power  to  complete 
the  sale  or  deliver  the  property 
until  he  had  obtained  jHaintiffs' 
approval  as  to  price,  the  unauthor- 
ized sale  was  a  con  version;  and  so, 
the  action  was  maintainable. 
Comleg  V.  Dazian,  161 

8.  Where  a  broker,  who  was  one  of 
the  parties  to  an  unlawful  scheme 
to  advance  the  price  of  lard,  but 
who  acted  in  carrying  out  the 
.  scheme  simply  as  agent  for  the 
others,  was  proved  to  have  de- 
frauded his  pnncipals,  field,  that  an 
action  to  compel  him  to  account 
was  not  maintainable;  that  the 
courts  would  not  aid  in  adjusting 
differences  arising  out  of  and  re- 
quiring an  investigation  of  the 
illegal  transactions.  Leonard  v. 
BoUe.  871 


CERTIORARI. 

1.  On  certiorari  to  review  the  action 
of  the  Board  of  Fire  Commissioners 
of  the  city  of  New  York  in  trans- 
ferring the  relator  from  duty  as 
chief  of  battalion  in  the  fire  depart- 
ment to  that  of  foreman, it  appeared 
from  the  return  of  the  board  that 


in  July,  1886,  one  McC.  held  the 
position  of  second  assistant  chief 
of  the  department;  that  the  board 
of  fire  commissioners  adopted  a 
resolution  discharging  him  for  in- 
competency and  incapacity;  and 
thereafter,  on  August  4,  1886,  in 
good  faith,  believing  said  position 
to  be  vacant,  by  resolution  pro- 
moted one  R.to  it  from  that  of  chief 
of  battalion,  and  promoted  the 
relator  to  the  latter  position  from 
that  of  foreman.  This  resolution 
did  not  state  that  the  promotion 
was  made  to  fill  a  vacancy.  Sub- 
sequently, on  certiorari,  the  pro- 
ceedings of  the  board  in  the 
removal  of  McC.  were  adjudged 
void  and  he  was  reinstated,  and 
the  persons  so  promoted  were 
transferred  back  to  their  former 
positions.  Held,  that  the  return  of 
the  board  must  be  taken  as  true; 
that  its  resolution  promoting  the 
relator  must  be  construed  in  connec- 
tion with  the  facts  appearing,  and 
when  so  construed, it  appears  that 
no  new  office  was  created  or 
intended  thereby,  but  that  the 
relator's  promotion  was  to  fill  a 
supposed  vacancy  which  did  not, 
in  fact,  exist;  that  the  proceedings 
of  the  board  were  not  in  conflict 
with  the  provisions  of  section  440 
of  the  New  York  Consolidation  act 
(§  440,  Chap.  410,  Laws  of  1882), 
and  were  regular  and  proper. 
People  ex  rel.  v.  Mre  Oomra,,  Jv.  T. 

67 

2.  As  a  general  rule  no  claim  against 
a  town  Is  obligatory  upon  or  en- 
forceable against  it  imtil  it  has 
been  audited  and  allowed  by  said 
board.  Its  jurisdiction  over  such 
claim  is  not  only  original,  but  its 
decision  is  conclusive  until 
reversed  or  modified  by  another, 
court  in  the  manner  prescribed  by 
law,  ».  e,,  in  proceedings  by- 
certiarari.  People  ex  rel.  v.  Barnes. 

317 


CHATTEL  MORTGAGE. 

.  When  a  mortgagee,  holding  a 
mortgage  upon  several  chattels, 
continues  to  sell  after  he  has  real- 
ized sufficient  to  pay  the  debt  and 
costs,  he  becomes  a  trespasser. 
0*Roxirke  v.  Hadeock.  641 
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2.  Where  there  is  an  agreement  or 
understanding  between  the  parties 
at  the  time  of  the  execution  of  a 
chattel  mortgage  that  the  mort- 
gagor mav  sell  or  dispose  of  the 
mortgaged  property  or  any  portion 
thereof  for  nis  own  use,  the  mort- 
gage is  void  as  to  the  oreditors  of 
tue  mortgagor.  Hiotngen  y,  Haeh&- 
meister,  566 

8.  The  agreement  or  understanding 
may  be  proved  by  parol  or  may  be 
inferred  from  the  fact  that  the 
mortgagee  permits  the  sale  to  be 
made.  Id, 

4.  In  1887  one  V.  R,  who  was  en- 
gaged in  keeping  a  saloon  in  the 
city  of  New  York,  died.  The  pub- 
lic administrator  was  appointed 
administrator  of  his  estate,  and  as 
such  took  possession  of  and  sold  the 
furniture,  fixtures,  etc.,  of  the  sa- 
loon to  plaintiff,  who  thereupon 
took  possession  and  continued  the 
business  with  the  property  so  pur- 
chased. Defendant  entered  the 
premises  and  took  away  the  prop- 
erty so  purchased,  claiming  title 
thereto  under  a  chattel  mortgage 
executed  by  the  deceased  in  1876. 
The  mortgage,  by  its  tcrms,covered 
all  the  goods  and  chattels  in  the 
saloon  belonging  to  the  mortgagor, 
mentioned  in  a  schedule  annexed. 
The  schedule  enumerated  all  the 
furniture  and  fixtures  in  the  saloon 
and  the  stock  of  wines,  ales,  liquors 
and  cigars.  The  mortgage  pro- 
vided that  until  default  in  payment 
the  mortgagor  was  to  remain  in 
quiet  and  peaceable  possession  of 
the  goods  and  chattels  and  the  full 
and  free  enjoyment  of  the  same. 
In  an  action  for  the  alleged  con- 
version of  said  property  there  was 
evidence  that  the  mortgagee  had 
loaned  the  mortgagor  money  to 
carry  on  the  saloon:  that  the  latter 
continued  the  business  until  about 
the  time  of  his  death,  conducting 
it  in  the  usual  way;  that  there  were 
other  creditors  of  the  deceased  and 
that  he  died  insolvent.  Held,  that 
the  jury  had  a  right  to  infer  from 
the  facts  that  it  was  mutuiUly 
understood  between  the  parties 
that  the  mortgagor  should  have 
the  right  to  sell  and  dispose  of  the 
merchandise  embraced  in  the  mort- 
gage for  and  on  his  own  account, 


and  that  with  this  finding  the  mort- 
gage was  void  as  against  creditors; 
that  the  administrator  represented 
the  creditors  as  well  as  the  estate, 
and  as  such  had  the  right  to  di»- 
afl^rm  the  mortgage.  Id, 

5.  It  appeared  that  a  controversy 
arose  as  to  the  validity  of  the 
mortgage  between  the  public  ad- 
ministrator and  defendant's  attor- 
ney, who  had  been  employed  to 
foreclose  it  and  take  possession  of 
the  property.  Evidence  was  given 
tending  to  show  that  there  was  an 
arrangement  between  them,  by 
which  the  property  was  to  be  sold 
and  the  proceeds  retained  subject 
to  the  determination  of  the  ques- 
tion as  to  the  validity  of  the  mort- 
{^ge.  This  was  objected  to  as 
irrelevant  and  incompetent.  The 
objection  was  overruled.  HM,  no 
error.  *  Id. 

6.  Defendant  requested  the  court  to 
charge  that  plaintiff  must  prove 
that  the  mortgagor  actually  sold, 
as  his  stock  in  trade,  property 
covered  by  the  mortgage  and  ap- 
plied the  money  to  other  purposes 
than  the  mortgage  debt  This 
was  refused.  HM,  no  error;  that 
the  request  was  incomplete  and, 
as  it  stood,  meaningless,  because 
it  did  not  point  out  the  conse- 
quences which  would  result  if  the 
proof  was  not  made;  but  held,  that 
it  was  the  agreement  authorizing 
the  mortgagor  to  sell  that  vitiated 
the  mortgage,  not  the  fact  that  a 
sale  was  made.  Id. 


CLAIM  AND  DELIVERY. 

1.  Plaintiff  contracted  to  sdl  to 
defendant  a  canal  boat  and  furni- 
ture, and  four  mules  with  their 
harnesses,  on  credit,  the  purchase- 
price  to  be  paid  in  installments. 
The  contract  provided  that  def  end-- 
ant  was  to  have  immediate  posses- 
sion, but  that  title  to  the  IxMt 
should  not  pass  until  the  purchase- 
price  was  paid.  To  secure  the 
payment  defendant  execut<xl  to 
plaintiff  a  mortgage  upon  another 
canal  boat.  Subsequently,  and 
after  the  whole  purchase-price  be- 
came due,  plaintiff  took  poaseBSioa 
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of  the  mules  and  advertised  them 
for  sale,  together  with  the  boat 
sold  with  its  furniture;  and  on 
the  same  day,  by  separate  notice, 
advertised  the  other  boat  for  sale 
under  and  by  virtue  of  the  chattel 
mortgage,  and  then  brought  this 
action  to  recover  possession  of  the 
two  boats,  their  furniture,  etc. 
These  were  seized  by  the  sheriff 
and  delivered  by  him  to  plaintiff, 
who  sold  them  pursuant  to  said 
advertisements.  The  four  mules 
and  their  harnesses  were  worth 
more  than  the  balance  of  the 
purchase-price  unpaid  to  plaintiff. 
MM,  that  the  action  of  plaintiff 
was  an  election  to  affirm  tne  con- 
tract and  collect  the  amount  due 
upon  it  and  that  judgment  was 
properly  rendered  against  the 
plamtifl  for  the  value  of  the  mules, 
less  the  amount  unpaid;  also,  for 
the  value  of  the  use,  and  damages 
for  the  detention  of  the  two  boats; 
also  for  their  value  in  case  a  return 
could  not  be  had.  OBourke  v. 
Hadcock,  541 

8.  It  appeared  that  defendant  had 
commenced  an  action  against 
plaintiff  for  an  accounting,  claim- 
ing that  the  purchase-price  had 
been  paid  and  asking  that  the  notes 
given  for  the  purchase-prioe,  the 
chattel  mortgage  and  contract  be 
surrendered,  and  that  defendant 
be  restrainai  from  selling  the  prop- 
erty described  in  the  contract  and 
mortgage.  On  trial  of  said  action 
the  referee  found  that  the  plaintiff 
was  still  indebted  to  the  defendant 
in  the  sum  of  $120.38  and  directed 
a  dismissal  of  the  complaint. 
Judgment  was  entered  pursuant 
to  the  report.  EM,  that  the  iudg- 
ment-roU  was  conclusive  eviaence 
in  this  action  aa  to  the  amount  un- 
paid. Id. 
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COMMISSION  MERCHANT. 
806  Factor. 

COMMISSIONERS. 
See  Daibt  Commibsioneb. 

COMMI88IONEB8  OF  HlOEWAT. 

C0MMI8S10NSB8  OF  Land  Office 


COMMISSIONERS  OF 
HIGHWAYS. 

1.  In  proceedings  by  mandamus,  in- 
stituted by  a  commissioner  of  high- 
ways to  compel  the  board  of  town 
auditors  to  audit  certain  claims 
against  the  town  for  costs  awarded 
against  the  relator  and  paid  by  him 
in  actions  brought  by  him  as  such 
commissioner,  and  for  moneys  ex- 
pended \yj  him  in  that  capacity,  it 
was  admitted  that  the  claims  had 
been  presented  to  former  boards 
and  rejected  by  them  on  the 
ground  that  the  town  was  not 
legally  liable  to  pay  them.  Held, 
that  the  former  adjudications  were 
conclusive,  and  that  until  reversal 
they  formed  a  bar  to  a  reauditing 
of  the  bills  and  to  the  application 
for  a  mandamus  to  compel  it. 
People  ex  rel.  v.  Barnes.  817 

2.  Neither  the  Revised  Statutes  (1 
R.  8.,  857,  §  8),  nor  the  Code  of 
Civil  Procedure  (§  1981),  impose 
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aa  absolute  liability  upon  towns 
for  all  judgments  recovered  against 
a  sole  commissioner  of  highways 
in  actions  prosecuted  by  him  in  bis 
official  name.  Id. 

8.  The  board  of  town  auditors  have 
power  to  examine  and  determine 
whether  the  action  was  one  the 
commissioner  had  the  right  to  pro- 
secute in  his  official  character  and 
whether  it  was  carried  on  in  good 
or  bad  faith.  Id. 


COMMISSIONERS  OP  LAND 
OFFICE. 

1.  The  provision  of  the  Revised  Stat- 
tutes  (1  R,  S.  208,  §  67),  prohibiting 
the  commissioners  of  the  land  office 
from  making  grants  of  land  under 
the  waters  of  navigable  streams 
"  to  any  person  other  than  the  pro- 
prietor of  the  adjacent  lands/'  has 
reference  to  proprietors  of  the 
adjacent  uplands.  Rumtey  v.  N. 
T.  d  y.  E.  R.  R.  Co.  423 

2.  A  railroad  company  that  has  ac- 
quired title  to  land  imder  water 
some  distance  from  the  shore  for 
the  purpose  of  constructing  its 
road-bed,  and  has  built  thereon  an 
embankment  supporting  its  tracks, 
leaving  a  bav  between  the  embank- 
ment and  the  original  shore  line 
into  which  the  tide  ebbs  and  flows, 
is  not  a  "proprietor  of  adjacent 
lands  "  within  the  meaning  of  said 
provision,  and  the  owner  of  the  up- 
land adjoining  the  original  shore 
not  the  railroad  corporation,  is  en- 
titled to  the  grant.  Id. 

8.  It  geenu  the  provision  of  the  Gen- 
.eral  RaUroad  Act  of  1850  (§§  25-49, 
cliap.  140,  Laws  of  1850),  empower- 
ing said  commissioners  to  make 
grants  of  state  lands  to  iiiilroad 
corporations,  includes  a  power  to 
grant  to  such  a  corporation  lands 
under  water  for  the  erection  of 
docks  necessary  to  the  transaction 
of  its  business.  .       Id. 

4.  It  was  the  intent  of  the  legislature, 
in  the  passage  of  the  act  of  1846 
creating  the  H.  R.  R.  R.  Co.,  and 
authorizing  the  construction  of  its 
road  along  the  east  shore  of  the 


Hudson  river  (Chap.  216,  Laws  of 
1846),  to  protect  the  upland  owners 
along  said  shore  in  their  access  to 
the  waters  of  the  river,  and  to  main- 
tain their  rights  in  the  river  unim- 
paired by  the  construction  of  the 
railroad  (§§  15,  16),  and  it  did 
not  cliange  the  policy  of  the  state 
with  reference  to  the  promotion  of 
commerce  on  the  river,  or  deprive 
the  said  commissioners  of  the 
power  to  make  grants  of  land  under 
water  to  the  owner  of  the  uplands. 

Id. 

5.  PlaintifCs  are  the  owners  of  certaia 
uplands  bordering  upon  the  east- 
erly shore  of  the  Hudson  river. 
In  1848  their  predecessors  in  title 
deeded  to  the  H.  R.  R.  R.  Co.  a 
strip  of  land,  partly  above  high- 
water  mark  and  partly  under  the 
water  of  the  river,  retaining,  how- 
ever, a  large  part  of  the  original 
shore  line.  Upon  said  strip  the 
railroad  company  constructed  an 
embankment  several  feet  above 
high-water  mark  for  their  road-bed, 
which  embankment  is  between 
plaintiffs'  uplands  and  the  channel 
of  the  river,  but  a  considerable  dis- 
tance outside  of  the  original  shore 
line.  A  culvert  or  opening  was 
built  in  the  embankment,  throu£:h 
which  the  waters  flowed  into  ue 
bay,  between  it  and  the  said  shore 
line.  In  1868  said  company  ob- 
tained from  the  commissioners  of 
the  land  office  a  grant  of  the  land 
under  water  covered  by  its  road- 
way, and  extending  westward  into 
the  river  200  feet.  In  1885  said 
commissioners  executed  to  plaint- 
iffs a  ^rant  of  land  under  water 
extending  along  the  whole  water 
front  of  their  uplands,  and  west- 
ward into  the  river  a  considerable 
distance  beyond  the  said  com- 
pany's road,  the  grant  expressly 
excepting  and  reserving  the  rights 
of  said  company.  In  1881  defend- 
ant built  a  portion  of  its  road  in 
the  waters  of  the  river,  in  front 
of  plaintiffs'  uplands,  west  of  the 
H.  R.  R.  R.  Co.'s  road;  partly  on 
the  land  so  granted  to  said  com- 
pany and  partly  outside,but  within 
the  lines  of  plamtiffs*  grant.  EUd, 
that  the  grant  to  the  plaintiffs  was 
valid,  and  that  an  action  was  main- 
tainable to  restrain  defendant  from 
operating  its  road  over  and  upon 
the  lands  so  granted.  -     Id, 
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COMMON  CARRIERS. 
See  RuiiBOAD  Corporations. 

CONSPIRACY. 

1.  Where  a  number  of  persons  and 
firms  have  conspired  together,  in 
violation  of  the  statutes  (2  R  S. 
692,  §  8,  sub.  6;  Penal  Code,  §  168), 
to  do  acts  injurious  to  trade,  for 
instance,  to  unlawfully  advance  the 
price  of  an  article  of  food,  the  court 
will  not  intervene  in  favor  of  any 
one  of  the  parties  to  give  him  re- 
dress for  frauds  ^rpetrated  by 
another  to  his  detriment  in  carry- 
ing out  the  unlawful  enterprise. 
Leonard  v.  JPooU,  871 

2.  It  does  not  affect  the  question  that 
the  pasty  complained  of  as  guilty 
of  the  fraud  was  acting  as  agent 
for  the  others.  All  those  who 
knowingly  promote  and  partici 
pate  in  carrying  out  a  criminal 

•scheme  are  principals,  and  the  fact 
that  one  acts,  in  some  respects,  in 
-subordination  to  the  others,  does 
not  render  him  less  a  piincipal.  Jd 

8.  Where,  therefore,  a  broker,  who 
was  one  of  the  parties  to  an  un- 
lawful scheme  to  advance  the  price 
of  lard,  but  who  acted  in  carrying 
out  the  scheme  simply  as  agent  for 
the  others,  was  proved  to  have 
defrauded  his  principals,  held,  that 
an  action  to  compel  him  to  account 
was  not  maintainable;  that  the 
courts  would  not  aid  in  adjusting 
differences  arising  out  of  and  re- 
quiring an  investigation  of  the 
illegal  transactions.  Id. 


CONTRACT. 

1.  One  H.  entered  into  a  contract 
with  defendant  to  furnish  the 
latter  all  the  boxes  of  a  character 
specified  it  might  require  for  one 
year  from  Januair  tirst,  at  prices 
named;  in  case  of  failure  it  was 
provided  that  defendant  might 
purchase  the  boxes  it  required  in 
open  market  without  notice,  and 
charge  H.  with  the  excess  over  the 
contract-prices.    On  September  8« 


1885,  H.  made  a  general  assign- 
ment to  plaintiff  for  the  benefit  of 
creditors;  he  claimed  the  right  and 
continued  to  supply  the  boxes  re- 
quired until  October  fifth,  when 
he  informed  defendant  that  he 
would  be  unable  to  fill  further  or- 
ders until  an  arrangement  should 
be  made  of  his  affairs.  Defendant 
thereupon  contracted  with  another 
party  to  furnish  the  boxes  required 
at  prices  in  excess  of  those  under 
the  contract  with  H.  Afterwards, 
at  plaintiff's  request,  defendant 
permitted  him  to  deliver  such  fur- 
ther boxes  as  should  be  made  from 
lumber  already  cut  for  the  purpose. 
In  an  action  to  recover  for  the 
boxes  delivered  subsequent  to  the 
assignment  defendant  set  up,  and 
was  allowed,  as  a  counter-claim, 
damages  for  non-performance  of 
the  M.  contract.  Held,  no  error; 
that  while  plaintiff  had  no  power, 
as  assignee,  to  proceed  in  the  per- 
formance of  the  contract  without 
the  consent  of  those  beneficially 
interested  in  the  trust  or  the  direc- 
tion of  the  court,  having  adopted 
and  proceeded  to  perform  it,  de- 
fendant's damages  were  available 
to  him  as  a  counter-claim.  PatUm 
V.  Boyal  B.  P.  Co.  1 

2.  Usage  in  relation  to  matters  em- 
braced in  a  contract  when  it  is 
reasonable,  uniform,  well  settled, 
not  in  opposition  to  fixed  rules  of 
law,  and  not  in  contradiction  of  the 
express  terms  of  the  contract,  and 
when  it  is  so  far  established  and  , 
known  to  the  parties  that  it  mn,j  be 
supposed  the  contract  was  made  in 
reference  thereto,  is  deemed  to  form 
part  of  it;  and  evidence  is  always 
admissible  to  explain  the  meaning 
usage  has  given  to  words  or  terms 
as  used  in  a  particular  trade  or 
business  to  enable  the  court  to  de- 
clare what  the  contract  expressed 
to  the  parties.  Netehall  v.  Ap]^ 
ton,  140 

8.  Defendants  employed  plaintiff  to 
obtain  subscriptions  for  an  ency- 
clopedia and  other  publications 
issued  in  numbers,  agreeing  to  pay 
him  "  fifteen  dollars  an  order  for 
each  and  every  order  "  obtained  for 
the  encyclopedia  and  four  dollars 
an  order  for  the  other  publications. 
In  an  action  upon  the  contract 
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defendants  offered  to  prove  that 
in  the  subscription  book  business 
the  words  usea  had  a  definite  and 
well  establidied  meaning;  that  the 
words  "  fifteen  dollars  an  order  for 
each  and  every  order  for  the  ency- 
clopedia" were  well  understood  to 
mean  every  order  under  which  five 
volumes  have  been  taken  and  paid 
for  bv'the  subscriber,  and  that 
four  dollars  an  order  for  the  other 
publications  meant  an  order  upon 
which  ten  parts  or  numbers  of  the 
publication  had  been  taken  and 
paid  for.  This  was  objected  to 
and  excluded.    Beld,  error.      Id. 

4.  Defendant  V.  entered  into  a  con- 
tract with  the  city  of  Y.  for  im- 
proving one  of  its  streets;  the  con- 
tract made  it  the  duty  of  the  city 
engineer  to  report  to  the  common 
council  in  case  the  contractor 
should  refuse  or  neglect  to  supply 
a  sufficiency  of  skilled  workmen 
or  proper  materials,  or  should  fail 
in  any  respect  to  prosecute  the 
work  with  promptness  and  dili- 
gence, or  omit  to  fulfill  any  provi- 
sion of  the  contract,  and  tne  com- 
mon council  were  authorized,  if 
satisfied  of  the  correctness  of  such 
a  report,  to  declare  the  contract 
forfeited,  to  employ  other  persons 
to  finish  the  work  "  according  to 
the  plans  and  specifications,"  and 
to  deduct  the  expenses  from  any 
sum  due  the  contractor.  Wliile 
the  contractor  was  engaged  in  per- 
formance the  engineer  reported 
^  that  the  time  for  the  completion 
of  the  contract  had  "long  since 
expired"  and  that  the  contractor 
had  neglected  to  perform  it  in 
other  respects.  Pursuant  to  reso- 
lution of  the  common  council 
notice  was  given  the  contractor 
that  unless  the  work  was  prose- 
cuted with  diligence  and  prompt- 
ness the  city  would  consider  tne 
contract  violated  and  forfeited, 
and  that  other  persons  would  be 
employed  to  finish  the  work  and 
the  expense  charged  against  the 
contractor;  and,  thereafter,  that 
body  adopted  a  resolution  that 
the  contract  was  broken  and  for- 
feited and  the  work  was  completed 
by  the  city.  Borne  of  the  work 
done  by  the  contractor,  which  was 
imperfect,  was  taken  down  and 
rebuilt.    No  notice  had  been  given 


by  the  city  to  the  contractor  to 
takedown  and  rebuild  or  other- 
wise change  any  of  the  work 
he  had  done.  In  an  action  to  fore- 
close a  mechanic's  lien  upon  the 
moneys  unpaid  the  city  claimed  to 
set-on  the  amount  expended  in 
completing  the  contract.  The  trial 
court  excluded  evidence  of  the  cost 
of  taking  down  and  rebuilding  the 
imperfect  work,  holding  that  the 
city  having  declared  the  contract 
forfeited  on  one  ground  could  not 
thereafter  allege  other  grounds,  and 
that  it  was  not  authorized  to  take 
down  and  rebuild  any  work  until 
the  engineer  had  made  a  report  that 
the  contractor  had  neglected  or  re- 
fused to  take  down  and  properly 
replace  such  work.  Beii,  error; 
that  the  forfeiture  contemplated  by 
the  contract  applied  only  to  the 
contractor;  and  that  upon  forfeit- 
ure the  city  had  the  right  to  go  on 
and  complete  the  contract,  not  shn- 
ply  remedying  the  defects  pointed 
out  in  the  report,  but  in  all  other 
respects  wherein  the  work  was  not 
completed  according  to  the  terms 
of  the  contract;  that  it  was  not 
requisite  to  specifv  in  the  resolu- 
tion all  the  grounds  of  forfeiture, 
but  it  was  sufficient  to  specify  one 
tenable  ground.  J\noerg  v.  Cit$ 
of  Tankers,  145 

5.  PUintifEiB,  who  were  diamond 
merchants,  delivered  to  one  M.,  a 
diamond  broker,  a  pair  of  diamond 
ear-knobs,  taking  from  him  a  re- 
ceipt as  follows:  "Received  from 
iOfred  H.  Smith  ifc  Co.  *  *  • 
a  pair  of  single  stone  diamond  ear- 
knobs  ♦  *  ♦  on  approval  to 
show  to  my  customers.  Said  knobs 
to  be  returned  to  said  A.  H.  Smith& 
Co.  on  demand."  M.  sold  the  dia- 
monds to  defendant  C .  In  an  action 
to  recover  their  possession  plaintiff 
offered  to  show  that  the  words  "  on 
approval "  had  a  recognized  mean- 
ing in  the  diamond  trade  well- 
known  to  M.;  that  they  were  un- 
derstood not  to  confer  a  power  of 
sale,  but  authority  merely  to  show 
diamonds  to  a  customer  and  report 
to  the  owner.  This  evidence  was 
excluded.  Held,  error;  that  the 
receipt  upon  its  face  did  not  import 
authority  to  sell;  that  with  the 
worda"  on  approval "  stricken  out 
it  would  be  a  complete  contract, 
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giving  M.  simply  authority  "to 
show  and  binding  him  **  to  return 
on  demand; "  that  those  words,  as 
ordinarily  interpreted,  were  neither 
inconsistent  with  the  authority  or 
the  obligation;  and  as  it  was  to  be 
presumed  they  had  some  meaning 
to  the  parties,  and  as  this  meaning 
did  not  appear  from  the  contract, 
oral  evidence  was  competent  to 
show  the  intent  of  the  parties. 
Smithy.  Clem,  190 

6.  Also,  A^,  that  C.'s  title  to  the  dia- 
monds defended  wholly  on  M's  au- 
thority to  sell,  and  he  was  bound 
by  such  limitation  as  the  owner 
had  placed  upon  M.'s  possession, 
and  unless  autnority  to  sell  existed, 
C,  although  acting  in  entire  good 
faith,  obtamed  no  titler;  hence  it 
was  of  no  consequence  whether  or 
not  C.  knew  of  the  custom  of  the 
trade.  Id. 

7.  In  1855  H.  contracted  to  sell  certain 
premises  to  defendant,  who  cove- 
nanted to  pay  the  purchase-price  in 
annual  installments;  the  deed  to  be 
delivered  when  the  whole  was  paid. 
It  was  provided  in  the  contract  tha: 
in  case  of  non-performance  on  the 
part  of  defendant  of  any  of  his 
covenants  the  contract  should 
become  void  and  H.  have  the  right 
to  enter  into  possession,  "the  same 
as  if  the  contract  had  never  been 
signed."  Defendant  entered  into 
possession  and  occupied  it  until 
March,  1863,  paying  none  of  the 
principal,  but  paying  the  interest 
under  an  oral  agreement.  He  then 
transferred  his  interest  in  the  con- 
tract to  J.,  who  continued  to  oc- 
cupy, under  a  similar  verbal  agree- 
ment, until  his  death  in  1870.  He 
left  surviving  him  his  widow  and 
three  children,  all  infants,  who  had 
no  estate  except  their  interest  in  8. 
the  contract.  The  widow  occupied 
under  a  similar  verbal  arrange- 
ment, paying  interest  up  to  Febru- 
ary 1,  1875,  but  none  of  the  princi- 
pal. Before  that  time  one  of  the 
children  died  a  minor  and  intestate. 
Since  that  time  no  interest  has  been 
paid.  Prior  to  February,  1877,  the 
widow  advised  H.  that  she  was  un- 
able to  pay  and  asked  him  to  aban 
don  the  contract,  to  which  he  con- 
sented.    She  had  arranged  with 
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plaintiff  that  he  would  pay  her 
$289.50,  and  pay  H.  the  amount, 
unpaid  on  the  contract  if  the  latter 
would  deed  to  him;  this  H.  agreed 
to  do.  Thereupon  the  widow,  act- 
ing on  behalf  of  herself  and  her 
children,  assigned  the  contract  to 
plaintiff,  agreeing  to  surrender 
possession  April  j,  1877.  In  pur- 
suance of  this  arrangement  the  con- 
tract was  surrendered  to  H.,  who 
deeded  the  premises  to  plaintiff ,  the 
latter  paying  to  the  widow  the  sum 
agreed.  In  1876  defendant  rented 
part  of  the  premises  of  the  widow, 
and  in  April  of  that  ^ear  was 
appointed  general  guardmn  of  the 
children.  After  the  widow  left  the 
premises  he  occupied  the  whole 
premises  under  a  claim  of  right 
as  guardian,  and  refused,  on 
demand  by  plaintiff,  to  deliver  up 
possession.  He  tendered  to  plaint- 
iff a  sum  greater  than  the  contract- 
Srice  and  interest  unpaid,  but  con- 
itioned  upon  the  latter's  executing 
a  deed  to  the  children.  In  an 
action  of  ejectment,  held,  that  on 
the  death  of  J.  the  obligation  to 
pa^  devolved  upon  his  widow  and 
heirs,  and  upon  demand  made  of 
either  of  them  and  refusal  to  pay, 
plaintiff  was  entitled  to  recover 
possession;  that  neither  the  infancy 
nor  widowhood  released  or  modi- 
fied the  obligation  or  extended  the 
time  of  payment;  that,  concealing 
the  right  to  a  specific  performance 
had  not  wholly  ceased  to  exist, 
but  remained  suspended  and  could 
have  been  revived  by  a  tender, 
that  made  was  insufficient,  because 
coupled  with  a  condition  that 
plaintiff  would  convey  absolutely, 
although  he  had  acquired  and 
was  entitled  to  retain  the  widow's 
interest.     Camell  v.  Haydeti.    271 

Defendant  and  one  Q.  entered  into 
a  written  contract,  which  provided 
that  the  latter  should  build,  upon 
certain  lands  belonging  to  the 
former,  a  dock  and  erect  thereon 
a  pocket  for  holding  and  storing 
coal.  Defendant  was  to  have  the 
use  of  the  south  side  of  the  dock 
and  of  thirty  feet  of  the  shore  end 
and  the  right  to  use  the  other 
portions  when  not  required  by  Q. 
in  consideration  thereof  defendant 
agreed  to  transport  in  its  cars  all 
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the  coal  in  car  loads  offered  for 
transportation  by  Q.  for  the  term 
of  ten  years  at  a  rebate  of  fifteen 
cents  per  ton  from  the  regular  tariff 
rates,  Q.  to  load  the  coal,  and  it 
was  understood  he  was  to  ship  large 

auantities.  At  the  termination  of 
le  contract  the  dock  and  structures 
were  to  be  appraised  and  the  value 
thereof,  less  $2,000  advanced  bv 
defendant,  paid  to  Q.  The  dock 
and  coal-pocket  were  constructed, 
pursuant  to  this  agreement,  at  an 
expense  of  $17,000,  and  coal  in 
large  quantities  shipped  over 
defendant's  road  by  Q.  or  his 
assignee,  imder  the  contract.  In 
an  action  to  recover  the  rebate 
agreed  upon,  defendant  claimed 
that  the  contract  was  against  public 
policy  and,  therefore,  ille^  and 
void.  There  were  no  findings  or 
request  to  find,  as  matter  of  fact, 
that  there  was  -any  unjust  discrimi- 
nation. Held,  that  this  could  not 
be  found,  as  matter  of  law,  and  in 
the  absence  of  such  a  finding  the 
action  was  not  maintainable.  Boot 
V.   L.  L  E.  R,  Co.  300 

9.  In  an  action  to  recover  unUqui- 
'  dated  damages  for  breach  of  con- 
tract, unless  the  means  are  accessi- 
ble to  the  party  sought  to  be 
charged  of  ascertaining,  by  com- 
putation or  otherwise,  the  amount 
to  which  plaintiff  is  entitled,  he 
may  not  be  allowed  interest  on 
the  amount  of  damages  found, 
and  the  submission  of  the  question 
as  to  such  allowance  to  the  jury 

N,  r.  c. 


is  error.    Ma/Mfidd  v. 
A  JET.  R,  R,  R.  Co. 
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10.  The  question  whether  interest  is 
recoverable  .in  actions  on  contract 
does  not  rest  in  the  discretion  of  a 
Jury,  but  is  one  of  law  for  the 
court.  Id. 

11.  G.  &  M.  contracted  to  construct 
for  defendant  the  superstructure 
of  an  elevator,  they  to  commence 
work  within  five  days  after  notice 
from  defendant's  engineer  that  the 
foundations  were  ready,  and  to 
complete  the  structure  within  five 
months  thereafter.  Defendant 
agreed  to  pay,  in  addition  to  the 
contract-price,  $500  for  each  day 
less  than  the  time  allowed  occupied 
in  the  work;  said  engineer  served 


the  required  notice,  but  at  the 
time  the  foundations  were  not 
ready.  In  an  action  upon  the 
contract  plaintiff  claimed,  and  the 
jury  found,  that  had  the  founda- 
tions been  completed  and  he  not 
delayed  by  their  unfinished  condi- 
tion, he  would  have  completed  the 
work  thirty  days  before  Uie  end  of 
the  five  months,  for  which  he  was 
allowed  $500  per  day;  he  also 
claimed,  and  was  allowed,daniages 
for  the  inconvenience  and  extra 
work  caused  by  the  unfinished 
condition  of  the  foundations.  The 
court  submitted  to  the  iury  the 
question  and  they  allowed  interest 
on  the  damages  found.  Hdd 
(Potter,  J.,  dissenting),  error; 
that  plaintiff  was  not  entitled  to 
interest  on  either  item  of  damages. 

Id. 

12.  But  held,  that  the  provision  as  to 
the  per  diem  allowance  was  a  valid 
agreement  based  upon  a  good  con- 
sideration; and  as  the  contractors, 
without  fault  on  their  part,  were 
denied  the  right  to  perform,  thev 
were  entitled  to  the  benefits  which 
would  have  resulted  from  per- 
formance, and  so  were  entiUea  to 
the  allowance  for  the  thirty  davs. 

id. 

13.  An  agreement  of  parties  to  an 
action  to  limit  judicial  inquiry, 
when  not  unreasonable  or  against 
good  morals  or  public  policy,  is 
binding  upon  the  courts.  H.  K. 
<fe  8.  B.  Corp.  V.  Coopcn  388 

14.  In  September,  1883,  defendant, 
who  was  the  agent  in  New  York  of 
the  firm  of  M. ,  D.  &  Co.  ,of  Manilla, 
sold  4,000  bales  of  hemp,  "to 
arrive,"  at  a  specified  price,  paya- 
ble on  arrival  of  the  hemp  at  >iew 
York  from  Manilla.  The  contract 
of  sale  was  made  by  defendant  in 
his  own  name,  but  was  intended 
to  be  on  account  of  his  principals, 
whom  he  immediately  notified 
thereof.  In  October  of  that  year 
M.,  D.  &  Co.  shipped  from  Manilla, 
by  the  Polynesian,  4,000  bales  of 
henrp,  deliverable  to  their  order 
in  New  York,  intending  the  hemp 
to  be  used  in  fulfillment  of  said 
contract;  they  indorsed,  in  blank, 
the  bills  of  lading  therefor,  which 
were  made  out  to  M.,  D.  &  Co.,  or 
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order  or  assigns,  and  delivered  them 
to  i)laintiff  to  secure  the  payment 
of  live  bills  of  exchange  drawn  by 
said  firm,  upon  which  plaintiff 
made  advances  to  said  firm.  These 
advances  were  made,  without  any 
knowledge  on  the  part  of  plaintiff 
of  said  saJe,  bv  defendant.  In  De- 
cember defendant  received  notice 
from  M.,  D.  &  Co.  that  they  had 
shipped  the  hemp  by  the  Polyne- 
sian. In  January,  1884,  plaintiff, 
at  the  request  of  the  drawees  and 
acceptors  of  the  bills  of  exchange, 
forwarded  the  bills  of  lading  to  its 
agent  in  New  York,  "to  be  de- 
livered to  defendant  in  exchange 
for  his  trust  receipt "  In  Februaiy 
the  drawers  and  drawees  of  the  bills 
of  exchange  failed.  In  March 
plaintiff  wrote  to  defendant  inquir- 
ing whether  the  hemp  on  the 
Polypesian  had  been  sold  "to 
arrive. "  Defendant  answered  that 
it  had,  but  soon  after  rescinded  his 
**  notice,"  so-called,  that  this  hemp 
had  been  sold,  and  stating  that 
**  the  sales  of  hemp  "  were  made  in 
his  name  and  he  should  treat  them 
as  made  for  his  own  account.  On 
arrival  of  the  Polynesian  plaintiff, 
by  virtue  of  the  bills  of  lading, 
took  possession  of  the  hemp;  the 
price  had  fallen  so  that  it  could 
then  be  .purchased  in  the  New 
York  market  at  much  less  than 
the  contract-price.  Plaintiff  de- 
manded of  defendant  that  he 
should  deliver  the  hemp  under  the 
contiacts,  paying  over  to  it  the 
proceeds,  less  commissions  and 
expenses,  to  the  extent  of  its  said 
advance,  which  defendant  de- 
clined to  do.  Thereupon  the 
parties  agreed  that  defendant 
should  receive  the  hemp,  deliver 
it  on  the  contracts,  deposit  a  sum 
agreed  upon  as  "profits,"  to  await 
the  determination  of  a  litigation, 
pay  over  to  plaintiff  the  balance, 
less  commissions,  etc.;  the  parties 
stipulating  that  should  the  court 
decide  that  defendant  "had  the 
right,  as  against "  plaintiff,  to  de- 
liver on  his  contracts  other  hemp 
purchased  bv  him  in  these  markets 
judgment  should  be  rendered  in 
his  favor  for  the  amount  so  de- 
posited .  The  hemp  was  thereupon 
received  and  delivered  by  defend- 
ant upon  said  contract;  the  amount 
paid  over  to  plaintiff  was  insufil- 


dent  to  pay  its  advances.  In  an 
action  to  determine  the  rights  of 
the  parties  to  the  deposit,  held,  that, 
as  against  plaintiff,  defendant  had 
the  ri^ht  to  deliver  other  hemp 
than  that  in  question,  and  so  was 
entitled,  under  the  agreement,  to 
the  deposit;  that,  assuming  the  con- 
tracts of  sale,  although  made  in  de- 
fendant's name,  were  the  acts  and 
propertjrof  his  principals,  plaintiff 
had  no  interest  in  or  control  over 
them.  Id. 

15.  It  9eem»  that,  had  the  said  con- 
tracts provided  for  a  delivery  of 
the  hemp  to  arrive  by  the  Poly- 
nesian, a  different  question  would 
have  been  presented.  Id. 

1 6.  72  Mems  that,  prior  to  the  passage 
of  the  enabling  act  of  1884  (Chap. 
880,  Laws  of  1884),  a  married 
woman  could  only  contract  in 
cases  where  authority  was  ex- 
pressly conferred  by  statute.  She 
could  bind  herself :  First.  Where 
the  obligation  was  created  in  or 
about  carrying  on  her  trade  or 
business,  tieeond.  Where  the  con- 
tract related  to  or  was  made  for 
the  benefit  of  her  separate  estate. 
Third.  Where  the  intention  to 
charge  her  separate  estate  was  ex- 
pressed in  the  histrument  or  con- 
tract by  which  the  liability  was 
created.  Fourth.  "Where  the  debt 
was  created  for  property  purchased 
by  her.  The  contract  could  be  ex- 
press or  implied  and  made  person- 
ally or  by  agent,  and  she  could 
authorize  her  husband  to  act  as 
such  agent,and  upon  contracts  thus 
made  and  debts  thus  created  her 
separate  estate  would  be  charge- 
able.   Dickerwn  v.  Eogers.       &5 

17.  In  an  action  to  recover  damages 
for  fraud  in  the  sale  or  exchange 
of  a  lot  of  marble,  the  complaint 
alleeed.  and  plaintiff's  evidence 
tenaed  to  show,  that  he  agreed  to 
sell  a  hotel  property  for  $5,100 
to  defendant,  who  agreed  to  pay 
by  assuming  a  mort^^e  of  $1,000 
thereon,  paying  plaintiff  $1,100  in 
cash,  ana  transferring  to  him  a  lot 
of  marble  which  defendant  repre- 
sented to  have  cost  him  and  to  be 
of  the  market-value  of  $3,000.  It 
was  further  alleged  that  defendant 
colluded  with  one  F.  to  appraise 
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the  marble  at  a  fictitious  value,  and 
that  F.  did  so.  It  was  conceded 
on  the  trial  that  the  actual  cost  and 
value  of  the  marble  did  not  exceed 
$  1 ,  000.  Defendant  denied  having 
made  false  statements  as  to  the  cost 
of  the  marble,  and  gave  evidence 
which,if  credited,  would  have  justi- 
fied a  finding  that  both  he  and  F. 
told  plaintiff  the  marble  cost  be- 
tween $800  and  $1,000,  and  gave 
evidence  tending  to  disprove  that 
a  fixed  price  was  agreed  upon  in 
the  exchange  for  the  plaintiff's 
property.  Defendant  then  offered 
to  prove  that  at  the  time  of  the  sale 
the  hotel  property  was  not  worth 
$5,  too,  or  anything  like  that  sum. 
This  was  excluded  on  plaintiff's 
objection,  and  defendant  excepted. 
ffdd,  error;  that  the  fact  as  to  the 
agreement  being  in  dispute,  the 
real  value  of  plaintiff's  property 
was  an  element  for  the  juiy  to  con- 
sider in  determining  which  version 
was  correct.     Weidner  v.  PhiUips, 

458 

18.  Plaintiff,  who  was  an  expert  in 
r^road  building,  at  the  request  of 
8.,  who  assumea  to  be  defendant's 
chief  engineer,  and,  under  an  ar- 
rangement between  him,  S.  and 
two  attorneys,  who  assumed  to  act 
as  defendant's  counsel,  to  the  effect 
that  plaintiff  should  have  the  con- 
tract for  building  defendant's  road, 
devoted  his  time  for  about  nine 
months  and  expended  moneys  for 
traveling  expenses,  for  plans  and 
specifications  and  other  necessary 
expenses,  preparatory  to  making 
the  contract  and  doing  the  work. 
Plaintiff  made  and  submitted  to 
one  of  the  attorneys  his  proposal  to 
construct  and  equip  the  road.  A 
proposed  contract  was  drawn  up, 
but  plaintiff  was  informed  by  one 
of  the  attorneys  it  was  deemed  ad- 
visable to  have  the  contract  made 
by  defendant  with  one  D.,  and  by 
the  latter  assignecl  to  plaintiff,  to 
which  the  latter  assented.  Up 
to  this  time  S.  and  the  attorneys 
bad  not  been  formally  employed 
by  defendant,  although  their 
names  appeared  as  holding  the 
positions  designated  in  a  printed 
circular  containing  the  names  of 
the  officers  and  directors  of  the 
company,  and  they  were  appar- 
ently   treated    as    such    officers. 


At  a  meeting  of  its  board  of  di- 
rectors thereafter,  S.  was  appointed 
engineer,  and  the  firm,  in  which 
one  of  said  attorneys  was  a  partner, 
was  appointed  as  attorneys  and 
counsel.  At  the  same  meeting  a 
statement  was  made  by  a  commit- 
tee, to  whom  the  matter  had  been 
submitted,  setting  forth,  in  sub- 
stance, the  negotiations  with  plaint- 
iff, the  proposed  contract  with  D., 
and  transfer  thereof  to  plaintiff, 
drafts  of  which  were  submitted. 
The  board  assented  to  and  ap- 
proved the  same,  and  agreed  that, 
upon  execution  of  the  proposed 
agreement  between  plaintiff  and  D., 
the  former  should  be  accepted  and 
reco^zed  as  fully  subrogated  to 
the  rights  and  substituted  as  to  the 
liabilities  of  D.  under  his  contract, 
and  defendant's  officers  were  au- 
thorised to  execute  the  contract  on 
its  part.  Plaintiff  was,  however, 
without  fault  on  his  part,  denied 
the  contract,  althougn  able  and 
willing  to  perform  it.  In  an  action 
to  recover  for  plaintiff's  services 
and  expenses,  hdd,  that,  by  the  ac- 
tion of  defendant's  boarJ  of  di- 
rectors the  negotiations  with  plaint- 
iff might  be  deemed  to  have  been 
recognized,  and,  in  some  sense, 
treated  as  having  been  made  on 
behalf  of  defendant;  that  plaintiff 
had  a  right  to  assume  tliat  the  per- 
sons with  whom  he  negotiated  le- 
gitimately represented  defendant; 
that  this,  together  with  the  fact 
that  the  moneys  expended,  were 
for  the  benefit  of  defendant,  justi- 
fied a  finding  of  an  agreement  be- 
tween plaintiff  and  defendant  that 
he  should  have  the  contract  and 
that  the  services  were  rendered  and 
expenses  incurred  at  the  request  of 
defendant,  and  that  such  findings 
were  sufficient  to  sustain  a  recoveir. 
Wil9on  V.  KinoB  Co,  E.  i?.  B.  Go. 

487 

ID.  It  was  agreedbetween  the  parties 
that  plaintiff  should  subscribe  on 
joint  account  for  a  certain  amount 
of  railroad  bonds  offered  for  sale 
by  a  construction  company,  plaint- 
iff to  advance  the  money  to  pay  the 
installments  and  to  carry  the  sub- 
scription until  disposed  of  for  their 
joint  benefit.  By  the  terms  of  the 
subscription  tei)  per  cent  of  the  sub- 
scription price  was  to  be  paid  down 
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and  the  balance  in  installments  as 
called  for.  In  case  of  default  in 
payment  of  any  installment  the 
company  had  the  option  to  forfeit 
the  subscription  and  all  install- 
ments previously  paid.  Plaintiff 
paid  the  ten  per  cent  down,  but 
the  bonds  having  declined  in  the 
market  refused  to  pay  subsequent 
installments,  and  the  parties  agreed 
to  let  the  company  exercise  its  op- 
tion, which  it  did.  In  an  action  to 
recover  one-half  of  the  installment 
paid,  hdd^  that  defendant  was  not 
bound  to  agree  to  the  forfeiture 
and  could  have  advanced  the  money 
and  paid  the  calls,  but  having  de- 
cided not  to  do  so  and  the  forfeit- 
ure having  been  declared  with  his 
concurrence,  he  was  liable  to  pay 
his  share  of  the  loss.  Muigrave  v. 
BuekUy,  606 

20.  In  an  action  upon  an  undertak- 
ing alleged  to  have  been  given  to 
secure  the  release  of  one  H.  from 
an  order  of  arrest  issued  in  a  civil 
action  brought  in  the  Superior 
Court  of  the  citv  of  New  York, 
the  complaint  alleged  that  the  un- 
dertaking '  was  executed  and 
accepted  under  an  agreement  that, 
upon  its  execution,  H.  should  be 
discharged  from  arrest,  defendant 
agreeing  to  fully  perform  and 
abide  by  its  terms,  tiaid  undertak- 
ing was  entitled  in  the  Supreme 
Court,  and  did  not  conform  to  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  575),  and  plaintiff  claimed 
to  recover  upon  it,  not  as  a  statutory 
undertaking,  but  as  an  agreement 
valid  at  common  law.  Mdd,  that, 
treating  the  imdertaking  as  an 
agreement,  the  mistake  in  the 
entitling  was  not  available;  that  no 
particular  form  was  necessary,  nor 
was  it  necessary  that  it  should  be 
entitled,and  so  the  words^Supreme 
Court "  might  be  treated  as  sur- 
plusage; and  that  this  action  was 
maintainable.      Carr  v.  Sterling. 

558 

21.  The  deputy  sheriff  testified  that 
he  arrested  H.;  told  him  the 
amount  of  bail  required,  and  that 
he  and  H.  went  to  see  the  defend- 
ant herein;  that  H.  asked  her  if 
she  would  go  on  a  bond  and  she 
replied  she  would;  that  the  witness 
and  H.  then  went  to  the  house  of 


L.,  the  attorney  in  the  action 
against  H.,  and  the  bond  was 
partially  filled  out;  they  then 
returned  to  the  defendant,  who 
signed  the  bond;  she  asked  if  she 
would  be  sufficient,  and  was  told 
that  L.  said  she  would;  that  they 
then  returned  to  L.'s  house;  he 
approved  the  bond,  and  thereupon 
H.  was  discharged.  The  defend- 
ant herein  did  not  see  plaintiff  or 
his  attorney  before  signing  the 
bond.  Held,  that  the  evidence 
was  sufficient  to  establish  an  agree- 
ment between  defendant  and 
plaintiff.  Id, 

Wh£n  contract  far  delivery  of 

ice  for  term  of  years,  required  pur- 
chaier  to  pay  ioeekly,  arid  in  caee  of 
default  ffave  the  vendor  option  to 
annul  the  contract,  and  vendor  after 
dtfault  continued  to  deliver,  hut  at  a 
certain  time  demanded  payment, 
which  purchaser  refuted  to  make 
except  on  conditions.  Held,  that, 
conceding  the  vendor  by  continuing 
to  deliver  after  dtfcmlt  waived  the 
right  to  annul,  ifpwrchaaer  on  demand 
paid  or  offered  to  pay  unconditionally, 
the  latter  having  failed  eo  todo  could 
not  daim  a  right  to  a  further  per- 
formance by  vendor, 

SeeWineheUY.Bcott,  (Mem.)    640 


CONVERSION. 

1.  Plaintiffs  executed  to  one  F.  a  bill 
of  sale  of  certain  goods,  absolute  in 
form,  but  which  was  intended 
merely  as  security;  the  goods  re- 
mained in  plaintiffs'  possession. 
Subsequently  P.,  at  the  request  of 
plaintiffs,  transferred  the  goods  b  v 
bill  of  aede  to  defendant.  This 
was  done  under  an  arrangement 
that  defendant  should  take  posses- 
sion of  the  goods  and  with  the 
consent  and  approval  of  plaintiffs, 
and  not  otherwise,  sell  uem  and 
distribute  the  proceeds  among 
plaintiffs'  creditors  as  directed ;  the 

.  assignment  being  made  to  avoid 
trouble  with  creditors.  Defendant 
sold  the  goods  without  such  con- 
sent and  retained  the  proceeds.  In 
an  action  for  conversion,  held,  that 
the  transfer  by  P.  was  simply  a 
formal  waiver  of  his  security  and 
left  plaintiffs  at  liberty  to  dispose 
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of  the  property;  and  that,  asunder 
the  agreement  with  defendant,  the 
latter  had  no  power  to  complete 
the  sale  or  deliver  the  property 
until  he  had  obtained  plaintifb' 
approval  as  to  price,  the  unauthor- 
ized sale  was  a  conversion;  and  so, 
the  action  was  maintainable. 
Oomley  v.  Daxian.  161 

2.  An  agent  intrusted  with  property 
to  sell  at  a  price  to  be  approved  by 
his  principal,  if  he  sells  without 
such  approval,  is  liable  for  a  con- 
version. Id. 

8.  Defendant  held  a  chattel  mortgage 

fiven  to  secure  a  debt  payable  upon 
emand,  covering  a  quantity  of 
iron  ore  lying  upon  a  farm  owned 
by  £.,  the  mortgagor.  E.  sold  the 
farm  and  the  ore  to  plaintiff,  the 
deed  being  made  ''subject  to  the 
existing  liens; "  the  latter  made  a 
tender  to  defendant  of  $3,200  in 
payment  and  extinguishment  of  the 
lien  of  the  mortgage.  This  defend- 
ant refused  to  accept  on  the  ground 
that  the  amount  tendered  was  in- 
sufficient, and  thereafter  entered 
upon  the  farm  and  sold  the  ore, 
becoming  himself  the  purdiaser. 
In  an  action  for  conversion  it  was 
conceded  by  defendant  that  the 
tender  was  sufficient  in  amount, 
but  it  was  claimed  that  it  was  de- 
fective in  form.  Plaintiff  testi fled , 
as  to  the  tender,  as  follows:  *'I 
tendered  and  offered  the  money  to 
him  unconditionally  and  in  pay- 
ment and  extinguishment  of  ms 
lien."  Held,  that  the  tender  was 
insufficient,  as  it  was  conditioned 
upon  an  extinguishment  of  the  lien . 
which  condition  plaintiff  had  no 
right  to  attach  to  the  acceptance; 
also,  that,  as  plaintiff  had  not 
assumed  pajrment  of  the  debt,  and 
took  upon  himself  no  duty  or  obli- 
gation in  reference  thereto,  he 
could  not  make  a  legal  and  valid 
tender,  as  a  tender  before  the  debt 
was  due  would  be  ineffectual  to 
destroy  the  security,  and  the  debt 
only  became  due  on  demand  of 
defendant  or  tender  by  the  debtor. 
Sayea  v.  Wpekoff,  204 


CORPORATIONS. 
1.  There  is  no  difference  between  the  I 


powers,  duties  and  liabilities  of 
agents  of  corporations  and  those 
of  natural  persons,  unless  expressly 
made  by  tlie  act  of  incorporation 
or  by-laws.  N.  T,,  R  db  B,  E.  R, 
Co,  V.  Dixon,  0 

2.  Plaintiff's  complaint  set  forth,  in 
substance,  that  he  was  employed 
by  defendant  to  act  as  its  attorney 
for  one  vear  under  an  amement  by 
which  he  was  to  receive,  as  com- 
pensation for  his  services,  a  trans- 
fer of  800  shares  of  its  capital  stock: 
that  he  performed  the  services  and 
demanded  the  stock,  but  defendant 
refused  to  deliver  Uie  same.  Plaint- 
iff asked  to  recover  the  stock  or  its 
value.  The  answer  admitted  the 
employment,  but  denied  any  ex- 
press agreement  aslto  compensation. 
Upon  the  trial  it  appeared  the 
agreement,  substantially  as  averred 
in  the  coniplaint,  was  made  on  the 
part  of  defendant  by  its  president. 
Defendant  moved  to  dismiss  the 
complaint  on  the  ground  that  there 
was  no  proof  of  authority  on  the 
part  of  Its  president  to  make  the 
contract.  Hdd,  that  the  motion 
was  properly  denied,  as  the  autho^ 
ity  of  the  president  was  admitted 
by  the  answer;  that  if  defendant 
desired  to  present  the  question  that 
the  president  was  not  authorized 
to  contract  to  pay  in  stock,  the  at- 
tention of  the  trial  court  should 
have  been  called  to  it;  and  this  not 
having  been  done,  that  it  was  not 
available  on  appeal.  MerriU  v. 
Conmmen'  Coal  th,  216 

8.  It  appeared  that  defendant  had, 
from  Its  organization,  employed 
attorneys  by  the  year  and  paid 
them  in  its  stock,  that  the  contract 
had  been  made  by  the  president, 
with  the  approval  of  the  board  of 
directors,  and  that  plaintiff  rend- 
ered the  services  cafied  for  by  his 
contract  with  the  knowledge  of  the 
directors.  Held,  that  the  evidence 
was  sufficient  to  warrant  a  finding 
that  the  contract  was  approved  A 
or  acquiesced  in  by  the  directors. 

Id, 

4.  Plaintiff,  who  was  an  expert  in 
railroad  building,  at  the  request  of 
B.,  who  assumed  to  be  defendant's 
chief  engineer,  and,  under  an  ar- 
rangement between  him,  S.  and 
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two  ttttorncn^,  who  assumed  to  act 
as  defendant's  counsel,  to  the  effect 
that  plaintiff  should  have  the  con- 
tract for  building  defendant's  road, 
devoted  his  time  for  abont  nine 
months  and  expended  moneys  for 
traveling  expenses,  for  plans  and 
specifications  and  other  necessary 
expenses,  preparatory  to  making 
the  contract  and  doing  the  work. 
Plaintiff  made  and  submitted  to 
one  of  the  attorneys  his  proposal 

.  to  construct  and  equip  the  road. 
A  proposed  contract  was  drawn 
up,  but  plaintiff  was  informed  by 
one  of  the  attorneys  it  was  deemed 
advisable  to  have  the  contract 
made  by  defendant  with  one  D., 
and  by  the  latter  assigned  to  plaint- 

.  iff,  to  which  the  latter  assented. 
Up  to  this  time  S.  and  the  attorneys 
h^  not  been  formally  employed 
by  defendant,although  their  names 
appeared  as  holding  the  positions 
designated  in  a  printed  circular 

.  containing  the  names  of  the  officers 
and  directors  of  the  company,  and 
they  were  apparently  treated  as 
such  officers.  At  a  meeting  of  its 
board  of  directors  thereafter,  S. 
was  appointed  engineer,  and  the 
firm,  in  which  one  of  said  attorneys 
was  a  partner,  was  appointed  as  at- 
torneys and  counsel.  At  the  same 
meeting  a  statement  was  made  by 
a  committee,  to  whom  the  matter 
had  been  submitted,  setting  forth, 
in  substance,  the  negotiations  witli 
plaintiff,  the  proposed  contract 
with  D.,  and  transfer  thereof  to 
plaintiff,  drafts  of  which  were 
submitted.  The  board  assented 
to  and  approved  the  same,  and 
agreed  that,  upon  execution  of 
the  proposed  agreement  between 
plaintiff  and  D.,  the  former  should 
oe  accepted  and  recognized  as  fully 
subrogated  to  the  rights  and  sub- 
stituted as  to  the  liabilities  of  D. 
under  his  contract,  and  defendant's 
officers  were  authorized  to  execute 
the  contract  on  its  part.  Plaintiff 
was,  however,  without  fault  on 
his  part,  denied  the  contract,  al- 
thoui;h  able  and  willing  to  perform 
it.  In  an  action  to  recover  tor 
plaintiff's  services  and  expenses, 
ndd,  that,  by  the  action  of  defend- 
ant's board  of  directors  the  nego- 
tiations with  plaintiff  might  be 
deemed  to  have  been  recognized, 
and,  in  some  sense,  treated  as  hav- 


ing been  made  on  behalf  of  de- 
fendant; that  plaintiff  had  a  right 
to  assume  tLat  the  persons  with 
whom  he  negotiated  legitimately 
represented  defendant;  that  this, 
together  with  the  fact  that  the 
mon^  expended  were  for  the 
benefit  of  defendant.  Justified  a 
finding  of  an  agreement  between 
plaintiff  and  defendant  that  he 
should  have  the  contract  and  that 
the  services  were  rendered  and  ex- 

Senses  incurred  at  the  request  of 
efendant,  and  that  such  findings 
were  sufficient  tobustain  a  recovery, 

6.  Where  the  exercise  of  corporate 
acts  is  vested  in  a  select  boay,  an 
act  done  by  the  persons  composing 
that  body,  in  a  meeting  of  all  the 
corporators,  is  not  a  i^d  corpor- 
ate act.  LandcTi  v.  F,  St.  Jf.  E. 
Ch.  e26 

WiUon  V.  King^  Co.  E.  B.  R.  Co. 
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See  Banks  and  Bankino. 
Insurancb  (Fiue). 
Inburancb  (Marine). 
Municipal  Corporations. 
Railboad  Corporations. 


COUNTER-CLAIM. 

One  H.  entered  into  a  contract  with 
defendant  to  furnish  the  latter  all 
the  boxes  of  a  character  specified 
it  might  require  for  one  year  from 
January  first,  at  prices  named;  in 
case  of  failure  it  was  provided  that 
defendant  might  purchase  the 
boxes  it  required  in  open  market 
without  notice,  and  charge  11.  with 
the  excess  over  the  contract-prices. 
On  September  8,  1885,  H.  made  a 
general  assignment  to  plaintiff  for 
the  benefit  of  creditors;  he  claimed 
the  right  and  continued  to  supply 
the  boxes  required  until  October 
fifth,  when  he  informed  defendant 
that  he  would  be  unable  to  fill 
further  orders  until  an  arrange- 
ment should  be  made  of  his  affairs. 
Defendant  thereupon  contracted 
with  another  party  to  furnish  the 
boxes  required  at  prices  in  excess 
of  those  under  the  contract  with 
H.  Afterwards,  at  plaintiflfs  re- 
quest, defendant  permitted  him  to 
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deliver  such  further  boxes  as 
should  be  made  from  lumber 
already  cut  for  the  purpose.  In 
an  action  to  recover  for  the  boxes 
delivered  subsequent  to  the  assign- 
ment, defendant  set  up  and  was 
allowed,  as  a  counter-claim,  dam- 
ages for  non-performance  of  the  H. 
contract.  HM,  no  error;  that 
while  plaintiff  had  no  power,  as 
assignee,  to  proceed  in  the  perform- 
ance of  the  contract  without  the 
consent  of  those  beneficiall  v  inter- 
ested in  the  trust,  or  the  direction 
of  the  pourt.  having  adopted  and 
proceeded  to  perform  it,  defend- 
ant's damages  were  available  to 
him  as  a  counter-claim.  PaUon 
V.  Boyal  B.  P.  Q>.  1 

See  Pleadings. 


CUSTOM. 
8ee  Usage. 

DAIRY  COMMISSIONER. 

1.  In  an  action  brought  by  the  dairy 
commissioner  in  the  name  of  the 
People  to  recover  the  penalty  im- 
posed by  the  act  of  1to5  **  to  pre- 
vent deception  in  the  sale  of  dairy 
products"  (Chap.  183,  Laws  of 
1885),  for  a  violation  of  one  of  the 

E revisions  of  the  act  (|  7),  which 
y  the  terms  of  the  act  (§  21),  does 
not  apply  ''  to  any  product  manu- 
factured or  in  process  of  manufac- 
ture at  the  time  of  the  passage  of 
this  act;"  it  is  not  necessary  for 
plaintiff  to  prove  that  the  product 
in  question  was  manufactured 
after  the  passage  of  the  act;  the 
burden  is  upon  the  defendant  seek- 
ing the  benefit  of  the  exception  to 
bnng  his  case  within  it.  PeopU  v. 
Brigge.  56 

2.  The  complaint  in  such  an  action 
charged  in  one  count  both  posses- 
sion and  sale  of  the  prohibited  arti- 
cle and  violations  of  sections  7  and 
8  of  the  act.  At  the  opening  of  the 
trial  defendants  moved  for  a  direc- 
tion that  plaintiff  separate  the  alle- 
gations charging  possession  and 


sale  so  as  to  present  thenv  as  sepa- 
rate and  distinct  causes  of  action, 
and  that  plaintiff  be  required  to 
elect  upon  which  one  of  suc^ 
causes  he  would  relv;  also,  to  di- 
rect a  separation  of  the  cause  of 
action  b^ed  upon  the  provisions 
of  section  7  from  that  founded  on 
section  8.  HeUd,  that  these  mo- 
tions were  addressed  to  the  discre- 
tion of  the  trial  court,  and  its  de- 
cision thereon  was  not  reviewable 
here.  /d 

8.  The  court  was  requested,  and  de- 
clined, to  charge  the  Jurv  that  they 
must  be  satisfied  beyond  a  reason- 
able doubt  of  the  violation  by  de- 
fendants before  they  could  find 
against  them.  JSeld,  no  error.    Id. 


DAMAGES. 

1.  Where  damages  are  claimed  solely 
because  of  the  failure  of  a  lessor 
to  give  the  lessee  possession  of  the 
demised  premises,  its  measure  is 
the  excess  of  the  rental  value  over 
the  rent  reserved  in  the  lease. 
Dodde  V.  Hakes,  261 

2.  In  an  action  to  recover  unliqui- 
dated damages  for  breach  of  con- 
tract, unless  the  means  are  accessi- 
ble to  the  party  sought  to  be 
charged  of  ascertaining,  by  com- 
putation or  otherwise,  tne  amount 
to  which  plaintiff  is  entitled,  he 
may  not  be  allowed  interest  on 
the  amoimt  of  damages  found,  and 
the  submission  of  the  question  as 
to  such  allowance  to  the  Jury  is 
error.  Mansfield  v.  iV.  r.  U.  dt 
K  R,  R.  R.  Co,  881 

8.  The  question  whether  interest  is 
recoverable  in  actions  on  contract 
does  not  rest  in  the  discretion  of  a 
Jury,  but  is  one  of  law  for  the 
court.  Id, 

4.  G.  &  M.  contracted  to  construct 
for  defendant  the  superstructure 
of  an  elevator,  thev  to  commence 
work  within  five  (uys  after  notice 
from  defendant's  engineer  that  the 
foundations  were  ready,  and  to 
complete  the  structure  within  five 
months  thereafter.  Defendant 
agreed  to  pay,  in  addition  to  the 
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contract-price,  $500  for  each  day 
less  than  the  time  allowed  occupied 
in  the  work;  said  engineer  served 
the  required  notice,  but  at  the 
time  the  foundations  were  not 
ready.  In  an  action  upon  the 
contract  plaintiff  claimed,  and  the 
jury  found,  that  had  the  founda- 
tions been  completed  and  he  not 
delayed  by  their  unfinished  con- 
dition, he  would  have  completed 
the  work  thirty  days  before  the 
end  of  the  five  months,  fur  which 
he  was  allowed  $500  per  day;  he 
also  claimed,  and  was  allowed, 
damages  for  the  inconvenience 
and  extra  work  caused  by  the  un- 
finished condition  of  the  founda- 
tions. The  court  submitted  to  the 
jury  the  question  and  they  allowed 
interest  on  the  damara  found. 
Held  (PoTTEB,  J.,  dissenting), 
error;  that  plaintiff  was  not 
entitled  to  interest  on  either  item 
of  damages.  Id, 

5.  Bat  hdd,  that  the  provision  as  to 
the  per  diem  allowance  was  a  valid 
agreement  based  upon  a  good  con- 
siaeration;  and  as  the  contractors, 
without  fault  on  their  part,  were 
denied  the  right  to  perform,  thev 
were  entitled  to  the  benefits  which 
would  have  resulted  from  per- 
formance, and  so  were  entitled  to 
the  allowance  for  the  thirty  days. 

Id, 

6.  Where  a  plaintiif  alleges  in  his 
complaint  that  his  person  has  been 
injured  by  the  negligence  of 
defendant,  and  ptbves  ine  negli- 
gence and  injury,  the  law  implies 
damages,  and  he  may  tecdVer  such 
as  necessarily  and  immediately  fiow 
from  the  injury,  under  a  general 
allegation  that  damages  were  sus- 
tained; but  if  he  seeks  to  recover 
damages  for  consequences  which 
do  not  necessarily  and  immediately 
flow  from  the  injury,  he  must 
allege  the  special  damages  he  seeks 
to  recover.  Chumb  v.  Twenty-third 
Street  B,  Cb.  411 

7.  Prior  to  1877  defendant  operated 
a  horse  car  railroad  on  Third 
avenue  in  the  city  of  B.  By  an 
ordinance  of  the  common  council 
of  the  city,  pursuant  to  the  act  of 
1873  (Chap.  432,  Laws  of  1878),  it 
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was  authorized  to  run  cars  by 
steam  motors  between  the  city  line 
oh  the  south  and  Twenty-fourth 
street  on  the  north.  It  did  not 
stop  its  cars  so  propelled,  however, 
at  said  street,  but  passed  into  and 
along  it  for  some  distance,  backed 
them  into  l*hird  avenue,  and  then 
in  front  of  plaintiffs'  premises, 
which  are  situated  on  the  north- 
westerly comer  of  Third  avenue 
and  Twenty-fourth  street,  they 
were  switched  onto  another  track, 
making  much  noise,  shaking 
plaintiffs'  building,  casting 
cindars.  smoke  ana  dust  ui)on 
their  premises,  and  interrupt- 
ing the  ordinary  use  of  the  street. 
In  an  action  to  recover  damages, 
the  evidence  tended  to  show 
that  said  unlawful  acts  depreciated 
the  rental  value  of  plaintiffs'  . 
premises.  Held,  that  such  depre- 
ciation was  a  proper  measure  of 
damages.  Hussner  v.  2?.  O,  R  R. 
Co,  438 

8.  Under  the  instructions  of  the 
court,  recovery  was  had  for  such 
damages  up  to  the  time  of  the  trial. 
No  objection  was  made  that  the 
recovery  should  have  been  limited 
to  the  damages  which  accrued  be- 
fore  the  commencement  of  the 
action.  Held^  that  the  question 
could  not  be  presented  on  appeal. 

Id, 

9.  It  mems  the  recovery  is  a  bar  to 
any  future  claim  for  damages  up 
to  the  time  of  trial.  Id, 

10.  Defendant  contracted  to  pur- 
chase of  F.,  plaintiff's  assignor, 
five  hundred  hides  of  a  quality 
apedfled,  to  be  selected  by  the 
vendor,  shipped  from  Chicago  and 
delivered  to  defendant  at  Owego, 
upon  pavment  of  draft  for  the  pur- 
chase-pnce.  F.  shipped  the  hides 
by  one  of  the  usual  railroad  routes 
to  Owcgo  tohis  own  order,  accom- 
panied by  a  draft,  with  directions 
to  deliver  on  payment  of  the  draft. 
The  hides  arrived  in  due  time  and 
in  good  order,  and  notice  thereof 
was  given  to  defendant,  but  he 
refusal  to  receive  and  pay  for  them 
unless  he  had  an  opportunity  of 
taking  them  to  his  factory  and 
there  opening  and  examining  them. 
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Plaintiff  offered  to  allow  an  ex 
amination  at  the  railroad  station, 
upon  a  platform  or  in  the  car,  and 
notified  defendant  that,  unless  ac- 
cepted in  accordance  with  the  con- 
tract, the  hides  would  be  returned 
to  the  seller  at  Chicago  and  there 
sold  and  defendant  charged  with 
the  difference  between  the  contract 
and  sellinff-price,  together  with 
freight  and  expenses,  and,  upon 
defendant's  refusal  of  the  offer, 
the  hides  were  reshipped  and  sold 
.in  accordance  with  the  notice.  In 
an  action  to  recover  damages  for 
breach  of  the  contract,  held,  that 
the  difference  between  the  contract 
.and  selling-price,  with  the  expenses, 
was  the  proper  measure  of  damages. 
•  V.  beafL  468 


DIffiTOR  AOT>  CREDITOR 

1.  The  creditors  of  an  insolvent  lessee 
have  no  equitable  claim  to  the 
profits  issumg  from  leased  land 
until  after  the  landlord's  claim  for 
rent  is  satisfied.     (Hi9  ▼.  Oonwat/, 

IS 

^.  Plaintiffs  executed  to  one  F.  abill 
of  sale  of  certain  goods,  absolute 
in  form,  but  which  was  intended 
merely  as  security;  the  gooda  re- 
mained in  plaintiffs'  possession 
Subsequently  F.,at  the  request  of 
plaintiffs,  transferred  the  goods  by 
bill  of  sale  to  defendant.  This  was 
done  under  an  arrangement  that 
defendant  should  take  possession 
•of  the  goods  and  with  the  consent 
and  approval  of  plaintiffs,  and  not 
otherwise,  sell  them  and  distribute 
the  proceeds  among  plaintiffs'  cred- 
itors as  directed;  the  assignment 
beine  made  to  avoid  trouble  with 
creditors.  Defendant  sold  the  goods 
without  such  consent  and  retained 
the  proceeds.  In  an  action  for 
'Conversion,  hM,  that,  in  the  ab- 
sence of  evidence  of  the  acceptance 
or  adoption  of  the  arrangement  by 

{)laintiffs'  creditors,  they  had  no 
egal  interest  in  defendant's  promise 
as  to  distribution;  that  such  direc- 
tion was  revocable,  and  a  demand 
made  before  commencement  of  the 
action  was  sufficient  notice  of  plaint 
iffs'  intention  to  revoke  it.  Otrni- 
ley  V.  Danan,  161 


8.  After  the  appointment  of  plaintiff 
as  receiver  in  supplementary  pro- 
ceedings aeainst  J.,  the  latter  con- 
veyed his  farm  to  defendant  A.  in 
consideration  of  an  agreement  by 
A.  to  cancel  and  discharge  a  debt 
due  from  J.  to  him,  pay  all  plaint- 
iff's claims,  as  receiver,  and  also 
pav  and  discharge  certain  other 
debts  owing  by  J.  The  creditors 
specified  assented  to  the  arranjj;e- 
ment.  A.  paid  the  amount  (hie 
upon  the  iudgment  plaintiff  then 
represented,  together  with  his 
claims  for  costs  and  expenses,  but, 
before  he  had.paid  the  other  debts 
named,  O.,  another  creditor,  ob- 
tained 8  Judgment  against  J.,  to 
which  the  receivership  was  ex- 
tended. This  action  was  thereupon 
brought  to  have  the  said  convev- 
ance  declared  fraudulent  and  void 
as  to  J.'s  creditors.  It  appeared 
that  A.  had  acted  in  good  faith, 
without  knowled^  of  O.'s  claim, 
and  that  the  price  agreed  to  be 
paid  was  a  full  and  adequate  con- 
sideration. Hdd^  the  action  was 
not  maintainable;  that  by  his  agree- 
ment, and  the  adoption  thereof  by 
the  creditors,  whose  claims  he  as- 
sumed, A.  became  legally  bound 
as  principal  debtor;  and  as  the 
creditor  represented  by  plaintiff 
had  no  prior  claim  to  defendant, 
but  both  were  general  creditors 
with  equal  equities,  the  latter  was 
entitled  to  the  oeneflt  of  the  general 
rule  that,  when  the  equities  are 
equal  the  legal  title  must  prevail. 
Warren  v.  Wilder.  209 

4.  Where  there  is  an  agreement  or 
understanding  between  the  parties 
at  the  time  of  the  execution  of  a 
chattel  mortgage  that  tiie  mort- 
gagor mav  sell  or  dispose  of  the 
mortgaged  property  or  any  portion 
thereof  for  nis  own  use,  the  mort- 
gage is  void  as  to  the  creditors  of 
the  mortgagor.  Eangen  r.  Hache- 
meieter.  566 

5.  The  agreement  or  understanding 
may  be  proved  by  parol  or  may  be 
inferred  from  the  fact  that  the 
mortgagee  permits  the  sale  to  be 
made.  Id, 


DEED. 
1.  Plaintiffs,  for  several  years  prior 


INDEX. 


675 


to  1869,  had  occupied  certfdn  real 
estate  as  lessees  under  P. ;  in  that 
year  they  acquired  P.'s  title.  P. 
claimed  under  two  deeds  from  the 
comptroller  of  the  state,  dated 
February  14, 1862,  and  December 
12,  1868,  given  ui)on  sales  of  the 
land  for  taxes,  and  which  pur- 
ported to  cony^  an  absolute  estate 
m  fee  simple,  rlaintiffs  continued 
in  possession  of  this  land  until  the 
commencement  of  this  action  in 
1888,  which  was  brought  to  com- 
pel the  determination  of  a  claim 
made  by  defendant  to  said  real 
estate  adverse  to 'plaintiff's  title. 
The  answer  denied  plaintiff's  title 
and  possession  and  alleged  title  in 
defendant.  Defendant  claimed 
under  a  deed  to  him,  dated  Octo- 
ber 27, 1881,  executed  by  one  8., 
^hose  grantor  C.  held  title  to  the 
property  from  November  14, 1864. 
Mield,  that,  as  at  the  time  of  the 
execution  of  the  deed  to  defendant 
the  land  was  in  the  possession  of 
a 'person  claiming  under  a  title 
adverse  to  defendant's,  his  deed 
was  void  (1  R  8.  782,  §  147),  and, 
as  against  him^  plaintiff  was  en- 
titled to  possession  without  regard 
to  the  question  as  to  the  validity 
of  the  comptroller's  deeds;  that  u 
there  were  such  defects  in  the  pro- 
ceedings to  sell  the  land  for  taxes 
as  to  render  thofe  deeds  void,  the 
title  to  the  land  was  still  in  C, 
defendant's  remote  grantor,  and 

Xn  that  title  must  be  founded 
proceedings  to  recover  posses- 
sion from  the  plaintiffs.  Pearee  v. 
Moore.  256 

>.  In  an  action  of  ejectment  plaint- 
iff claimed  under  a  deed  which 
was  delivered  to  her  husband  in 
trust  for  her  benefit  by  the  grantor, 
with  a  request  that  it  should  be 
kept  secret  until  her  death. 
Plaintiff  was  in  the  house  when 
the  deed  was  prepared  and  exe- 
cuted and  was  present  at  a  con- 
Tersation  shortly  before  when  the 
grantor  announced  her  intention 
to  convey  the  property  to  plaintiff. 
Meld,  the  circumstances  authorized 
the  presumption  that  the  deed  was 
delivered  with  the  intent  that  it 
should  take  effect  as  a  present  con- 
veyance and  that  it  was  accepted 
by  plaintiff,  and  this  having  been 
found  by  the  jury,  that  it  became 


operative  as  a  conveyance.    Grain 
y.  Wright.  807 

As  to  authority  of  eommis- 

sionera  of  land  office  to  grant  lands 
under  the  water  of  navigable  streams. 

See  Bumsey  v.  N.  I.dl^.  E.  R.  R. 
Co.  428 


DEFINmON8. 

1.  The  term  "  audit,"  as  applied  to 
the  action  of  a  board  of  town 
auditors,  means  to  hear  and  exam- 
ine; it  includes  both  the  adjust- 
ment or  allowance  and  the  dis- 
lowance  or  rejection  of  an  account. 
People  ex  rd.  v.  Barms.  817 

2.  A  nonsuit  on  trial  by  jury  is  not 
a  ''decision"  within  the  meaning 
of  the  Code  of  Civil  Procedure 
affirming  the  rule  of  the  common 
law,  that  an  action  to  recover  dam- 
ages for  a  personal  injury  abates 
on  the  death  of  the  plaintiff,  ex- 
cept where  "a  verdict,  report  or 
decision"  has  been  rendered  upon 
the  issue  (§  764),  nor  is  an  onier 
of  General  Term  reversing  a  judg- 
ment entered  on  the  nonsuit;  that 
word  refers  to  a  decision  made  by 
a  court  on  trial  without  a  juiy. 
Owft^W  v.  Twenty-third  St.  R.  Co. 
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DELIVERY. 

In  an  action  to  recover  possession  of 
I>er8onal  property,  it  appeared  that 
plaintiff  contracted  to  sell  to  one 
T.  the  property  In  question,  con- 
sisting of  two  printing  presses, 
with  the  necessary  shafting,  to- 
gether with  a  quantity  of  type 
and  other  printers'  supplies,  for 
$1,100.95,  $500  to  be  paid  in  cash 
and  a  mortgage  on  the  property  to 
be  given  by  T.  for  the  balance. 
Plaintiff  at  once  commenced  to  put 
up  the  shafting,  set  the  presses  and 
deliver  the  type  and  other  materials. 
When  the  work  was  about  half  done 
plaintiff  demanded  the  cash  pay- 
ment aereed  upon.  T.  paid  $250 
and  plamtiff  continued  putting  the 
presses  in  working  oraer,  trans- 

Immediately  after  the  completion 
of  the  work  plaintiff's  president 
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went  to  T.'s  ofBce  to  collect  the 
balance  and  there  learned  that  T. 
had  absconded.  On  the  same  or 
the  next  day  defendant,  as  sheriff, 
levied  on  the  goods  under  an  at- 
tachment against  T.  Plaintiff's 
president  immediately  asserted  to 
the  attaching  creditor  that  it  had 
not  parted  with  possession  of  the 
prooerty,  and  upon  refusal  to  sur- 
render It,  brought  this  action.  At 
the  close  of  plaintiff's  case  the  court 
directed  a  verdict  for  defendant. 
Bisldf  error;  that  the  question  as  to 
whether  there  was  a  delivery  suflS- 
cient  to  pass  title  should  have  been 
submitted  to  the  jury;  also  that  by 
the  payment  of  the  $250  T.  did 
not,  if  title  remained  in  plaintiff, 
acquire  an  interest  to  that  amount, 
which  Was  subject  to  attachment. 
K  8,  T.  F.  Co.  v.  Grant.  40 


DEMAND. 

Where  an  executory  contract  for  the 
sale  of  chattels  provides  that  the 
purchase-price  shall  be  paid  in  in- 
stallments, and  that  title  shall  not 
pass  imtil  the  price  is  fully  paid, 
and  the  vendor  permits  the  vendee 
to  retain  possession  and  make  other 
payments,  after  the  whole  contract- 
pnce  is  due,  he  may  not  seize  the 
property  and  terminate  the  contract 
for  non-payment  until  he  has  de- 
manded payment.  C^Bourke  v. 
Hadcock.  &41 


DETERMmATION  OF  CON- 
FLICTING CLAIMS  TO  REAL 
PROPERTY. 

1 .  An  action  to  compel  the  determina- 
tion of  a  claim  to  real  property  is 
not  maintainable  against  an  infant. 
Weiler  v.  Nemba^.  8J 

2.  The  exception  of  Infants  and  cer- 
tain other  classes  of  persons  in  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  1638),  authorizing  such 
an  action,  is  not  repealed  or 
affected  by  the  provision  (§  1686), 
declaring  that  any  action  specified 
in  the  title  containing  it  "  may  be 
maintained  by  or  against  an  infant 
in  his  own  name,"  etc.    This  pro- 


vision) does  not  give  a  right  of 
action,  but  only  provides  that  an 
action  may  be  maintained  by  or 
against  an  infant  where  the  right 
of  action  is  given  by  other  pro- 
visions of  the  title.  H. 


DEVISE. 

The  will  of  W.  gave  fifty  adres  of  land 
to  his  widow  ''  to  have  and  to  hold 
for  her  benefit  and  support. "  In 
an  action  of  ejectment,  brought 
by  a  grantee  of  the  widow,  hM, 
that  no  intent  to  pass  a  leas  estate 
than  a  fee  could  **  be  necessarily 
implied  in  the  terms  "  of  the  devise; 
ana  that  the  widow  took  a  fee 
under  the  provision  of  the  Revised 
Statutes  (IK.  8. 748, 1 1),  providing 
that  the  term  "heirs,"  or  other 
words  of  inheritaDce,  shall  not  be 
reouisite  to  convey  a  fee,  and  that 
a  devise  will  pass  all  the  estate  of 
the  testator  '*  unless  the  intent  to 
pass  a  less  estate  or  interest  shall 
appear  by  express  terms  or  be 
necessarily  implied."  OrtUn  v. 
Wright.  807 


DOCKS. 

EJECTMENT. 

.  In  1855  H.  contracted  to  sell  cer- 
tain premises  to  defendant,  who 
covenanted  to  pay  the  purchase- 
price  in  annual  installments;  the 
deed  to  be  delivered  when  the 
whole  was  paid.  It  was  provided 
in  the  contract  that  in  case  of  non- 
performance on  the  part  of  def^id- 
ant  of  any  of  his  covenants  the 
contract  should  become  void  and 
H.  have  the  right  to  enter  into 
possession,  "the  same  as  if  the 
contract  had  never  been  signed." 
Defendant  entered  into  possession 
and  occupied  until  March,  1863, 
paying  none  of  the  principial,  but 
paying  the  interest  under  an  oral 
agreement.  He  then  transferred 
his  interest  in  the  contract  to  J., 
who  continued  to  occupy,  under  a 
similar  verbal  agreement,  until  his 
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death  in  1870.  He  left  surviving 
him  his  widow  and  three  children, 
all  infants,  who  liad  no  estate  except 
their  interest  in  the  contract.  The 
widow  occupied  under  a  similar 
verbal  arrangement,  paying  inter- 
est up  to  February  1.  1875,  but 
none  of  the  principal.  Before  that 
time  one  of  the  children  died  a 
minor  and  intestate.  8ince  that 
time  no  interest  has  been  paid. 
Prior  to  February.  1877,  the  widow 
advised  H.  tliat  she  was  unable  to 
pay  and  asked  him  to  abandon  the 
contract,  to  which  he  consented. 
She  had  arranged  with  plaintiff 
that  he  would  pay  her  |289.60, 
and  pay  H.  the  amount  unpaid  on 
^e  contract  if  the  latter  would 
deed  to  him;  this  H.  agreed  to  do. 
Thereupon  the  widow,  actine  on 
behalf  of  herself  and  her  children, 
assigned  the  contract  to  plaintiff, 
agreeing  to  surrender  possession 
April  1,  1877.  In  pursuance  of 
this  arrangement  the  contract  was 
surrendereid  to  H.,  who  deeded  the 
premises  to  plaintiff,  the  latter 
paying  to  the  widow  the  sum 
agreea.  In  1876  defendant  rented 
part  of  the  premises  of  the  widow, 
and  in  April  of  that  year  was  ap- 
pointed general  guardian  of  the 
cliildren.  After  the  widow  left 
the  premises  he  occupied  the  whole 
premises  under  a  claim  of  right  as 
ffuardian,  and  refused,  on  demand 
by  plaintiff,  to  deliver  up  posses- 
sion. He  tendered  to  plaintiff  a 
sum  greater  than  the  contract-price 
and  Interest  unpaid,  but  condi- 
tioned upon  the  tatter's  executing 
a  deed  to  the  children.  In  an  ac- 
tion of  electment,  held,  that  on  the 
death  of  J.  the  obligation  to  pay 
devolved  upon  his  widow  anH 
heirs,  and  upon  demand  made  of 
either  of  them  and  refusal  to  pay, 
plaintiff  was  entitled  to  recover 
possession;  that  neither  the  infancy 
nor  widowhood  released  or  modi- 
fied the  obligation  or  extended  the 
time  of  payment;  that,  conceding 
the  right  to  a  specific  performance 
had  not  wholly  ceased  to  exist,  but 
remained  suspended  and  could 
have  been  revived  by  a  tender,  that 
mode  was  insufficient,  because 
coupled  with  a  condition  that 
plaintiff  would  convey  absolutely, 
although  he  had  acauired  and  was 
cntitlea  to  retain  the  widow's  In- 


terest; also,  that  there  was  no 
equitable  defense  in  favor  of  de- 
fendant, who,  while  standing  in 
the  relation  of  tenant  to  plaintiff, 
procured  himself  to  be  appointed 
guardian  of  part  of  the  owners, 
and  thereupon  denied  the  title  of 
his  landlord  and  claimed  the  right 
to  occupy  the  whole  premises. 
Oomell  V.  Hayd&n,  271 

2.  The  will  of  W.  gave  fifty  acres  of 
land  to  his  widow  *'  to  have  and  to 
hold  for  her  benefit  and  sup- 
port." In  action  of  ejectment, 
Drought  by  a  grantee  of  the  widow, 
hdd,  that  no'  intent  to  pass  a  less 
estate  than  a  fee  could  **  be  neces- 
sarily implied  in  the  terms  "  of  the 
devise;  and  that  the  widow  took 
a  fee  under  the  provision  of  the 
Revised  Statutes  (1  R  8.  748,  %  1), 
providing  that  the  terra  "heirs," 
or  other  words  of  inheritance,  shall 
not  be  requisite  to  convey  a  fee, 
and  that  a  devise  will  pass  all  the 
estate  of  the  testator  '*  unless  the 
intent  to  pass  a  less  estate  or  inter- 
est ^all  appear  by  express  terms 
or  be  necessarily  implied."  Grain 
V.  Wright.  307 

8.  It  appeared  that  plaintiff's  deed 
was  delivered  to  her  husband  in 
trust  for  her  benefit  by  the  grantor, 
with  a  request  that  it  should  be 
kept  secret  until  her  death.  Plaint- 
iff was  in  the  house  when  the  deed 
was  prepared  and  executed,  and 
was  present  at  a  conversation 
shortly  before,  when  the  grantor 
announced  her  intention  to  con- 
vey the  property  to  plaintiff.  Held, 
the  circumstances  authorized  the 

§  resumption  that  the  deed  was 
eliver^  with  the  intent  that  it 
should  take  effect  as  a  present  con- 
veyance, and  that  it  was  accepted 
by  plaintiff,  and  this  having  been 
found  by  the  Jury  that  it  became 
operative  as  a  conveyance.        Id. 


EQUITY. 

1.  The  creditors  of  an  insolvent 
lessee  have  no  equitable  claim  to 
the  profits  issuing  from  leased 
land  until  after  the  landlord's 
claim  for  rent  is  satisfied.  OtU  v. 
Conway.  13 
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2.  Plaintiff's  complaint  alleged,  in 
substance,  that  he  was  the  holder 
of  a  chattel  mortgage  coverinfi'  a 
portion  of  the  furniture  and  fix- 
tures of  a  hotel;  that  defendant 
H.  was  the  holder  of  two  Junior 
mortgages  covering  portions  of 
said  property,  and  some  not  cov- 
ered oy  plaintiff's  mortgage;  that 
defendant  W.  held  another  mort- 
gage covering  all  of  said  property; 
that  the  sheriff,  by  virtue  of  a 
judgment  and  execution  in  favor 
of  defendant  L.  against  the  i>er8on 
holding  the  property  and  carrying 
on  the  hotel,  had  levied  upon  said 
property  and  was  proceeding  to 
sell  the  same;  that  W.,  L.  and  the 
sheriff  claimed  their  liens  were 
prior  to  that  of  plaintiff's  mort- 
gage, because  of  nis  omission  to 
renew  it  by  refiling;  that  the  prop- 
erty, if  sold  in  bulk,  would  pro- 
duce enough  to  pay  all  the  liens, 
but  would  bring  much  less  if  sold 
separatelv  with  the  conflicting 
claims  thereon.  The  complaint 
asked  for  the  appointment  of  a 
receiver,  with  authoritv  to  sell  the 
property  in  bulk  ana  distribute 
the  proceeds  under  the  direction 
of  the  court  and  in  accordance 
with  the  rights  and  priorities  of 
the  parties.  Held,  that  the  com- 
plaint set  forth  various  subjects  of 
equitable  jurisdiction,  ».  e,,  the 
foreclosure  of  chattel  mortgages, 
the  determination  between  cr^it- 
ors  of  the  extent  and  priority  of 
conflicting  liens,  the  advantages  to 
creditors  of  a  sale  in  bulk  instead 
of  in  separate  parcels,  each  of 
which  was  sufficient  to  maintain 
an  action  in  equity,  and  their  com- 
bination in  one  complaint  would 
not  defeat  the  action;  also,  that,  in 
the  absence  of  a  demurrer  or 
answer  presenting  the  question 
that  plaintiff  had  a  remedy  at  law, 
that  objection  could  not  be  raised. 
Ostrander  v.  Weber,  95 

8.  The  defendant,  in  an  equity  action, 
in  order  to  insist  that  an  adequate 
remedy  exists  at  law,  must  set  it 
up  in  his  answer.  Id, 

4.  The  trial  by  jury  of  any  ques- 
tions of  fact  in  issue  in  an  equity 
action  is  within  the  discretion  of 
the  trial  court.  (Code  of  Civil 
Pro.  §  971.)    It  may  adopt  or  dis- 


regard the  finding  of  the  Juiy,  or 
set  aside  the  verdict  and  grant  a 
new  trial,  at  its  discretion.  Ban- 
daU  V.  BandaU,  499 

5.  In  an  equity  action  the  complaint 
cannot  be  dismissed  on  a  trial  of 
questions  of  fact  by  the  jury.  A 
verdict  must  be  rendered  upon  all 
the  questions  submitted  and  the 
case  afterwards  brought  to  a  hear- 
ing before  the  court  the  same 
as  if  there  had  been  no  Terdict 
MacNaughUmy.  Osgood.  574 


ESCAPE. 

'Where   affldcmt   annexed  to 

petition  for  disenarffe  of  one  under 
arreet  on  execution  ie  defective  beeatue 
not  made  on  day  of  presentation,  but 
judgment-creditor  appeare  on  preeen- 
tation  of  petition  and  doee  not  raite 
olffection,  this  ie  a  vxiiver  and  the  ob- 
jection may  not  be  raised  in  action 
^agaiTut  sheriff  for  an  eaeape, 

8ee  Shaffer  v.  Bieeiy.  2S 


ESTOPPEL. 

1.  The  estoppel  of  a  former  judg- 
ment  extends  to  every  material 
matter  within  the  issues  which  was 
expressly  litigated  and  determined, 
and  also  to  those  matters  which, 
although  not  expressly  determined, 
were  comprehended  and  involved 
in  the  thin^  expressly  stated  and 
decided,  whether  they  were  or 
were  not  actually  litigated  or  con- 
sidered. It  is  not  necessary  that 
issue  should  have  been  taken  upon 
the  precise  point  oontrovertea  in 
the  second  action.  0.  P.  P.  dM. 
Ob.  V.  WaOoer,  7 

2.  A  lessee  In  possession  is  estopped 
from  contestmg  with  his  lessor  the 
validity  of  the  contract  under 
which  ne  has  acquired  possession. 
Mayor,  etc.,  v.  Huntington.       631 


EVIDENCE. 

1.  In  an  action  to  recover  possesdon 
of  certain  goods  aUeged  to  have 
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been  purchased  by  M. ,  def  ezidants' 
assignor,  of  plaintiffs  by  means  of 
false  and  fraudulent  representa- 
tions and  with  the  intent  not  to 
pay  therefor,  plaintiff  gave  evi- 
denoe  tending  to  ahow  the  making 
of  the  false  representationscharged 
and  that  the  sale  was  induced 
thereby.  M.,  as  a  witness  for 
defenaant,  testified  that  he  had 
never  made  any  such  representa- 
tions. Upon  cross^xamination  he 
was  asked  if  he  had  not  made 
representations,  similar  to  those 
charged,  to  other  persons  named, 
of  whom  he  had  purchased  goods 
at  about  the  same  time  as  the  pur- 
chase in  question;  this  he  denied. 
Held,  that  it  was  competent  for 
plaintiff  to  prove  b^  the  persons 
named  that  M.  did  make  such 
representations  to  them  at  the 
time  of  the  purchases,  and  that 
the  exclusion  of  the  testimony  was 
error;  that  the  testimony  was  not 
only  competent  as  evidence  in 
chief,  but  was  admissible  for  the 
purpose  of  contradicting  M.'s  testi- 
mony and  impeaching  his  credi- 
bility, and  it  was  not  £scrctionary 
with  the  court  to  exclude  it. 
Ank&nmit  t.  Tueh.  51 

2.  A  party  has  the  right  to  impeach 
or  oiscTedit  the  testimony  of  his 
opponent;  such  evidence  is  always 
'Comi)etent.  He  may  also  contra- 
dict a  witness  agamst  him  as  to 
any  matters  upon  which  the  wit- 
ness has  eiven  evidence  in  chief, 
provided  it  is  not  collateral  to  the 
issue.  Id. 

3.  If  the  testimony  sought  to  be  con- 
tradicted has  reference  to  state- 
ments made  to  others,  the  attention 
of  the  witness  should  flrsi  be  called 
to  the  time,  place  and  person  to 
whom  the  statement  is  claimed  to 
have  been  made,  and  if  denied, 
such  person  may  then  be  called  to 
contradict  him.  Id, 

4.  In  an  action  on  a  draft  drawn 
upon  and  certified  by  defendant, 
one  of  the  plaintiffs,  as  a  witness, 
was  asked  on  cross-examination : 
''  What  do  you  understand  to  be 
the  contract  of  certification  of  a 
check  or  draft?"  This  was 
objected  to  and  excluded.    HM, 


no  error.     CUm  v.  Bank  of  if.  71 
B.  Ann.  71 

6.  Defendants  employed  plaintiff  to 
obtain  subscriptions  for  an  encyclo- 
pedia and  other  publications  issued 
in  numbers,  agreeing  to  pay  him 
**  fifteen  dollars  an  order  for  each 
and  every  order  "  obtained  for  the 
encyclopedia  and  four  dollars  an 
order  for  the  other  publications. 
In  an  action  upon  the  contract 
defendants  offered  to  prove  that 
in  the  subscription  book  business 
the  words  used  had  a  definite  and 
well-established  meaning;  that  the 
words  "fifteen  dollars  an  order 
for  each  and  eveiy  order  for  the 
encyclopedia"  were  well  under- 
stood to  mean  every  order  under 
which  five  volumes  have  been  taken 
and  paid  for  by  the  subscriber 
and  that  four  dollars  an  order 
for  the  otlier  publications  meant 
an  order  upon  which  t«n  parts  or 
numbers  of  the  publication  had 
been  taken  and  paid  for.  This 
was  objected  to  and  excluded. 
Edd,  error.    If&whaU  v.  AppUUm. 

140 

6.  Where  words  used,  in  their  ap- 
plication to  an  instrument  of  which 
they  are  a  part,  are  not  entirely 
intelligible,  oral  evidence  of  the 
circumstances  attending  its  execu- 
tion may,  as  between  the  parties, 
be  admissible  to  aid  in  the  interpre- 
tation.   SchmittUr  v.  Simon.    176 

7.  A  draft  vras  drawn  upon  defend - 
,ant  for  $900,  payable  at  a  time 
'specified^  with  direction  to  charge 
the  same  against  the  drawer  **  and 
of  "  his  mother's  estate.  Following 
the  name  of  defendant  in  the  draft 
was  the  word  "executor."  He 
accepted  it,  adding  to  his  name 
the  same  word.  In  an  action  upon 
the  acceptance,  it  appeared  that 
defendant  was  executor  of  the  will 
of  R.,  who  was  the  mother  of  the 
drawer  of  the  draft.  The  draft 
was  indorsed  over  1^  the  payee  to 
his  wife,  the  plaintiff.  There  was 
evidence  tenaing  to  show  that  the 
draft  was  taken  by  the  payee  for 
plaintiff  or  with  a  view  to  transfer 
it  to  her.  Defendant  offered  to 
show  that  when  the  draft  was 
drawn  it  was  understood  between 
the  drawer,  payee  and    plaintiff 
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that  it  was  to  be  paid  out  of  the 
drawer's  interest  in  the  estate;  that 
defendant  then  stated  in  their 
presence  he  would  not  accept  or 
become  liable  personally,  and  it 
was  agreed  thai  he  should  accept 
in  his  capacity  as  executor,  to  be 
paid  only  out  of  the  drawer's  inter- 
est in  the  estate.  This  eyidence 
was  objected  to  and  excluded. 
EM,  error;  that  the  testimony  was 
competent  as  bearing  upon  the 
understanding  of  the  relation  and 
the  character  of  the  liability  de- 
fendant assumed  by  its  acceptance. 

Id. 

8.  Plaintiffs,  who  were  diamond  mer- 
chants, deliyered  to  one  M.,  a 
diamond  broker,  a  pair  of  diamond 
ear-knobs,  taking  irom  him  a  re- 
ceipt as  follows:  '*  Receiyed  from 
Alfred  H.  Smith  &  Co.  ♦  ♦  ♦ 
a  pair  of  single  stone  diamond  car- 
knobs  ♦  ♦  ♦  on  approyal  to 
show  to  my  customers.  Said  knobs 
to  be  returned  to  said  A.  H.  Smith 
&  Co.  on  demand."  M.  sold  the 
diamonds  to  defendant  C.  In  an 
action  to  recoyer  their  possession 
plaintiff  offered  to  show  that  the 
words  "  on  approval "  had  a  recog- 
nized meaning  in  the  diamond 
trade  well  known  to  M  ;  that  they 
were  understood  not  to  confer  a 
power  of  sale,  but  authority  merely 
to  show  diamonds  to  a  customer 
and  report  to  the  owner.  This 
eyidence  was  excluded.  Eisld^ 
error;  that  the  receipt  upon  its  face 
did  not  import  authority  to  sell; 
that  with  the  words  *'on  approval " 
stricken  out  it  would  be  a  complete 
contract,  giving  M.  simply  au- 
thority "to  show,"  and  binding 
him  '^to  return  on  demand; "  that 
those  words,  as  ordinarily  inter- 
preted, were  neither  inconsistent 
with  the  authority  or  the  obligation; 
and  as  it  was  to  be  presumd  they 
had  some  meaning  to  the  parties, 
and  as  this  meaning  did  not  appear 
from  the  contract,  oral  evidence 
was  competent  to  show  the  intent  of 
the  parties.    Smith  y.  ClewM,    190 

9.  Evidence  is  always  admissible  to 
explain  the  meaning  of  terms  used 
in  an^  particular  trade  when  their 
meaning  is  material  to  construe  the 
contract,  this  rule  extends  to  forms 
of  expression  as  well  as  to  single 
^orda.  Id, 


>  10.  Evidence  of  usaee  is  also  admis- 
sible to  apply  a  written  contract  to 
the  subject-matter  of  the  action, 
to  explam  expressions  used  in  a 
particular  sense  by  particular  per- 
sons as  to  particular  subjects  and 
to  give  effect  to  language  m  a  con- 
tract as  it  was  underatood  by  those 
who  made  it.  Id, 

11.  Also,  heid,  that  C.'s  title  to  the 
diamonds  depended  wholly  on  M.'8 
authority  to  sell,  and  he  was  bound 
by  such  limitation  as  the  owner 
had  placed  upon  M.'s  possessian, 
and  unless  authority  to  sell  existed* 
C,  although  acting  in  entire  good 
faith,  obtained  no  title;  hence  it 
was  of  no  consequence  whether  or 
not  C.  knew  of  me  custom  of  the 
trade.  InL 

12.  Defendants  executed  to  plaintiff 
an  instrument  in  writing  by  which, 
for  a  valuable  consideration,  they 
agreed  that  F.,  who  the  instrument 
stated  *'  has  purchased,  or  is  about 
to  purchase,  anthracite  coal"  of 
defendant,  '*  shall  pay  said  companv 
at  such  time  or  times,  and  at  such 
prices  as  may  be  agreed  upon"  be- 
tween them,  "  for  all  coal  that  may 
be  shipped  to  him  up  to  the  1st  day 
of  May,  1882."  In  case  of  default 
of  F.  defendants  agreed  "to  pay 
for  the  same,  whether  the  indebt- 
edness be  in  open  account  or  em> 
braced  in  notes,  drafts  or  bills  of 
exchange."  In  an  action  upon  the 
instrument  the  defense  was  that 
plaintiff  had  extended  the  term  of 
credit  given  to  F.,  at  the  time  coal 
was  purchased,  without  the  assent 
of  defendants.  Plaintiff  offered 
to  prove  the  terms  of  the  first  coo- 
tract  of  sale  made  with  F.  after 
the  execution  of  the  instrument. 
This  offer  was  rejected.  Jleld, 
error.  D,,  L.  ^  W,  R  E.  Co.  y. 
Burkard.  197 

18.  In  an  action  against  tlie  owner 
of  a  building  in  the  city  of  New 
York  used  for  business  purposes^ 
in  which  there  is  a  hoisting  elevator, 
for  injuries  alleged  to  have  hetn 
caused  by  his  negligence  in  faiUn^ 
to  comply  with  the  requirements 
of  the  statute  of  1874  (Chap.  547» 
Laws  of  1874),  requiring  that  the 
openings  in  each  floor  shall  be  pro- 
tected by  Bach  a  substantial  railmg. 
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and  trap-doors  to  close  the  same, 
as  shall  be  approved  by  the  super- 
intendent of  buildings,  held,  that, 
for  the  purpose  of  showins  that 
drawings  or  diagrams  of  the  build- 
ing presented  by  defendants  on  the 
•  trial  did  not  correctly  show  the 
situation  at  the  time  of  the  accident, 
it  was  competent  for  plaintiff  to 
prove  that  changes  had  been  made 
since  that  time.  McRickard  v. 
FlitU.  222 

11  It  may  be  shown  by  oral  evidence, 
in  defense  against  or  avoidance 
of  an  award,  that  the  arbitrators 
act€d  in  excess  of  their  jurisdiction. 
DoddB  V.  Hakes,  260 

15.  An  original  entry  or  a  memoran- 
dum, made  by  a  witness  at  the 
time  of  a  transaction,  is  admissible 
in  evidence  as  auxiliary  to  his  testi- 

.  mony  only  when  he  is  unable  to 
distinctly  recollect  the  fact  without 
its  aid.  The  evidence  is  admitted 
only  as  a  matter  of  necessity. 
Where  the  witness  has  a  distinct 
recollection  of  the  essential  facts  to 
which  the  entries  relate,  the  pri- 
mary common-law  proof  may  be 
furnished,  the  necessity  for  the  se- 
condary evidence  docs  not  arise, 
and  so  it  is  incompetent.  Nat, 
VUUt  Co.  Bk.  v.  Madden.  280 

16.  After  the  assignment  of  a  mort- 
gage, which  was  not  recorded,  the 
mortgagee,  at  the  reciucst  of  the 
owner  of  the  equity  of  redemption, 
and  without  the  knowledge  or  con- 
sent of  the  assignee,  caused  the 
same  to  be  canceled  of  record.  Said 
owi^er  then  executed  another  mort- 
gage on  the  premises  to  mortgagees 
who  had  full  notice  of  the  facts; 
they  assigned  the  same  to  bona  fide 
purchasers,  who  foreclosed  the 
mortgage,  and  on  the  foreclosure 
sale  the  premises  were  purchased 
by  the  mortgagees  in  the  name  of 
an  agent  or  representative,  who 
conveyed  the  same  to  a  person  hav- 
ing full  knowledge  of  the  equities 
of  the  holder  of  the  original 
mortgage.  Upon  the  trial  de- 
fendant Mc.N.,  who  executed  the 
second  mortgage,  as  a  witness  for 
plaintiff,  was  permitted  to  testify 
to  conversations  between  him  and 
one  of  his  mortgagees,  since  de- 


ceased. This  was  objected  to  as 
inconipetent  under  the  Code  of 
Civil  Procedure  (§  829).  Held,  un- 
tenable, as  plaintiff  did  not  derive 
title  to  her  mortgage  from  said 
mortgagor,  and  so  the  witness  was 
not  called  in  his  own  behalf  or  that 
of  one  who  had  succeeded  to  his 
interest.     Clark  v.  McNeal.      287 

17.  In  an  action  to  recover  damages 
for  injuries  received  through  the 
alleged  negligence  of  defendants, 
it  appeared  that  they  were  copart- 
ners in  business  as  warehousemen, 
and  as  such  occupied  a  pier.  By 
their  consenC  a  steamer  was  made 
fast  to  their  pier,  landed  its  passen- 
gers and  discharged  cargo;  that 

Slaintiff  in  the  performance  of  his 
uty  as  an  employe  of  the  owners 
of  the  steamer,  was  assisting  in  car- 
rying baggage  from  the  vessel  on 
to  the  pier  and  within  theinclosure 
where  the  baggage  of  the  passen- 
gers was  being  deposited,  when  one 
of  the  doors  to  an  opening  in  the 
enclosure  of  the  pier  fell  over  and 
struck  him,  inflicting  the  injuries 
complained  of.  The  doors  ran  upon 
wheels  overhead,  which,  at  times, 
were  thrown  off  the  rail  on  which 
the  wheels  ran.  Plaintiff  gave  evi- 
dence tending  to  show  that  defend- 
ants had  notice  of  the  dangerous 
character  of  these  doors  and  that 
some  of  them  had  fallen  before. 
Held,  that  it  was  proper  to  show  not 
only  what  was  said  to  a  deceased 
member  of  the  defendants'  firm, 
but  what  he  said  in  relation  to  the 
falling  of  the  door  or  any  of  them 
at  any  time  before  the  accident, 
and  while  the  doors  and  the  manner 
of  operating  them  remained  the 
same.    NewaU  v.  Bartlett.        899 

18.  In  an  action  to  recover  damages 
for  personal  injuries  to  plaintiff, 
and  also  for  injuries  to  his  wagon, 
the  complaint  alleged  that  he  was 
"  put  to  expense  in  repairing  the 
same  and  endeavoring  to  be  healed 
of  his  own  hurts,  and  prevented 
from  going  on  with  hh  business." 
There  was  no  allegation  that  he 
expended  money  in  hiring  others 
to  work .  in  his  place.  Plaintiff 
was  permitted  to  testify,  under 
objection,  that  the  evidence  was 
not  within  the  issue,   that  while 
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suffering  from  his  injury  he  em- 
ployed two  men  to  work  in  his 
place  and  paid  them  $185.  Beld, 
error.  Gumb  v.  Ikoenty-third  8t, 
R  Co.  411 

19.  Plaintiff  was  permitted  to  testi- 
fy, under  ohjection  and  exception, 
as  to  the  amount  paid  for  repairs 
to  his  property,  without  showing 
that  the  repairs  were  proper  or 
worth  the  sum  paid.    Meld,  error. 

Id. 

20.  Plaintiff  was  permitted  to  show 
how  much  his  ph^cian  charged 
without  giving  evidence  of  pay- 
ment, or  any  evidence  of  the  value 
of  the  services.    Meld,  error.     Id, 

21.  In  an  action  to  recover  damages 
for  fraud  in  the  sale  or  exchange 
of  a  lot  of  marble,  the  complaint 
alleged,  and  plaintiff's  evidence 
tended  to  show,  that  he  agreed  to 
sell  a  hotel  property  for  $5,100  to 
defendant,  who  agreed  to  pay  by 
assuming  a  mortgage  of  $1,000 
thereon,  paying  plaintiff  $1,100  in 
cash,  and  transferring  to  him  a  lot 
of  marble  which  defendant  repre- 
sented to  have  cost  him  and  to  be 
of  the  market-value  of  $8,000.  It 
was  further  alleged  that  defendant 
colluded  with  one  J*,  to  appraise 
the  marble  at  a  fictitious  value, 
and  that  P.  did  so.  It  was  con- 
ceded on  the  trial  that  the  actual 
cost  and  value  of  the  marble  did 
not  exceed  $1,000.  Defendant 
denied  having  made  false  state- 
ments as  to  the  cost  of  the  marble, 
and  gave  evidence  which,  if  cred- 
ited, would  have  justified  a  finding 
that  both  he  andP.  told  plaintiff 
the  marble  cost  between  $800  and 
$1,000,  and  gave  evidence  tending 
to  disprove  that  a  fixed  price  was 
agreea  upon  in  the  exchange  for 
the  *  plaintiff 's  property.  Defend- 
ant then  offered  to  prove  that  at 
the  time  of  the  sale  the  hotel  prop- 
erty was  not  worth  $5,100,  or  any- 
thing like  that  sum.  This  was 
excluded  on  plaintiff's  objection, 
and  defendant  excepted.  Held, 
error;  that  the  fact  as  to  the  agree- 
ment being  in  dispute,  the  real 
value  of  plaintiff's  property  was 
an  element  for  the  Jury  to  consider 
in  determining  which  version  was 
correct.    Weidner  v.  Phillips,   458 


28.  In  1887  one  V.  R..  who  was  en- 
gaged in  keeping  a  saloon  in  the 
city  of  New  York,  died.  The 
pu  Dlic  administrator  was  appointed 
administrator  of  his  estate,  and  as 
such  took  possession  of  and  sold 
the  furniture,  fixtures,  etc.,  of  the 
saloon  to  plaintiff,  who  thereupon 
took  possession  and  continued  the 
business  with  the  property  so  pur- 
chased. Defendant  entered  the 
premises  and  took  away  the  prop- 
erty so  purchased,  claiming  title 
thereto  under  a  chatt^  mortgage 
executed  by  the  deceased  in  1870. 
The  mortgage,  by  its  terms,covered 
all  the  goods  and  chattels  in  the 
saloon  belonging  to  the  mortgagor 
mentioned  in  a  schedule  annexed. 
The  schedule  enumerated  all  the 
furniture  and  fixtures  in  the  saloon 
and  the  stock  of  wines,  ales, 
liquors  and  cigars.  The  mortgage 
provided  that  until  default  in  pay- 
ment the  mortgagor  was  toremidn 
in  quiet  and  peaceable  possession  of 
the  goods  and  chattels  and  the  full 
and  free  enjoyment  of  the  same. 
In  an  action  for  the  alleged  con- 
version of  said  property  evidence 
was  given  tending  to  show  plaint- 
iff's receipts  from  sales  made  and 
the  expenses  each  day  for  two 
weeks  before  the  property  was 
taken.  After  it  had  been  received 
it  was  objected  that  no  claim  was 
made  for  such  damages.  The  ob» 
jection  was  ovemilea  and  an  ex- 
ception taken.  Jleld,  that  the 
exception  was  not  available  here, 
the  objection  not  having  been  made 
in  time  and  no  motion  having  been 
made  to  strike  out  the  evidence; 
also,  that  the  evidence  was  proper 
in  determining  the  damages  arising 
from  the  destruction  of  plaintiff's 
business,  which  was  one  of  the 
items  of  damage  set  forth  in  the 
complaint.  Hangen  v.  Eaehemeister. 

566 

23.  It  appeared  that  a  controversy 
arose  as  to  the  validity  of  the  mort- 
gage between  the  public  adminis- 
trator and  defendant's  attorney, 
who  had  been  employed  to  fore- 
close it  and  take  possession  of  the 
property.  Evidence  was  given 
tenoing  to  show  that  there  was  an 
arrangement  between  them,  by 
which  the  property  was  to  be  sold 
and  the  proceeds  retained  subject 
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to  the  determination  of  the  ques- 
tion as  to  the  validity  of  the  mort- 
gage. This  was  objected  to  as 
Srelevant  and  incompetent.  The 
objection  was  overruled.  Held, 
no  error.  Id. 

24.  Plaintiff  was  allowed  to  testify 
as  to  the  cost  of  articles  purchased 
by  him  from  other  parties  than  the 
aaministrator,  which  he  claimed 
were  taken  by  defendant,  and 
which  had  been  purchased  within 
three  weeks  of  the  sale  and,  as  the 
evidence  showed,  had  not  changed 
in  value,  also,  as  to  the  amount  he 
paid  for  the  property  purchased  at 
the  administrator's  sale.  He  had 
testified,  in  substance,  that  he  was 
familiar  with  such  property,  had 
bought  and  sold  it,  and  for  eight 
years  been  engaged  in  the  busi- 
ness of  keepine  a  saloon  and  in 
buying  and  sdling  fixtures  and 
saloons.  Held,  that  the  evidence 
was  properly  received;  also,  that 
the  witness  was  competent  to  ex- 
press his  judgment  as  to  the  value 
of  the  property.  Id. 

Where  upon  trial  of  an  action 

to  set  aside  an  assessment  as  iUegal,  a 
defect  de  hors  t?i^  record  not  set  forth 
in  complaint  is  improper,  and  if 
received  under  tluit  specific  objection, 
the  gtiestion  tohether  the  defect  so 
proved  invalidates  the  assessment  is 
not  presented  on  appeal  from  judg- 
ment stistaining  the  assessment. 

See  (/Beilley  v.   City  of  Kingston. 

439 


EXCEPTION. 

1.  The  case  showed  that  defendant 
requested  the  court  to  charge  six 
propositions  set  forth;  it  did  not 
show  what  disposition  was  made 
of  them.  There  was  an  exception 
"  to  each  and  every  refusal  of  the 
court  to  charge  each  and  every  pro- 
position requested  by  defendant's 
counsel."  Meld,  that  the  exception 
was  not  available.  lousey  v. 
Soberta.  812 

2.  In  order  to  raise  any  question 
upon  the  ruling  of  the  trial  court, 
as  to  requests  to  charge,  for  review 
in  this  court  the  exception  must 
be  spQciflc  and    point   out   the 


particular  request  to  which  it  is 
mtended  to  apply.  NewaU  v. 
Bartlett.  899 

8k  To  make  exceptions  to  a  refusal 
of  a  referee  to  find  a  fact  sufllcient 
ground  for  a  reversal,  it  must  ap- 
pear that  had  he  found  as  re- 
quested the  result  would  have 
been  affected.  Baldwin  Y.Doying. 

462 


EXECUTIONS. 
&ee  Shbbiffs. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1,  In  1887  one  V.  R  ,  who  was  en- 
gaged in  keeping  a  saloon  in  the 
city  of  New  York,  died.  The 
public  administrator  was  appointed 
administrator  of  his  estate,  and  as 
such  took  possession  of  and  sold 
the  furniture,  fixtures,  etc.,  of  the 
saloon  to  plaintiff,  who  thereupon 
took  possession  and  continued  the 
business  with  the  property  so  pur- 
chased. Defendant  entered  the 
premises  and  took  away  the  prop- 
erty so  purchased,  claiming  title 
thereto  under  a  chattel  mortgage 
executed  by  the  deceased  in  1876. 
The  mortgage,  by  its  terms,covered 
all  the  goods  and  chattels  in  the 
saloon  belonging  to  the  mortgagor, 
mentioned  in  a  schedule  annex^. 
The  schedule  enumerated  all  the 
furniture  and  fixtures  in  the  saloon 
and  the  stock  of  wines,  ales,  liquors 
and  cigars.  The  mortgage  pro- 
vided that  until  default  in  payment 
the  mortgagor  was  to  rcmlain  in 
quiet  and  peaceable  possession  of 
the  goods  and  chattels  and  the  full 
and  free  enjoyment  of  the  same. 
In  an  action  for  the  alleged  con- 
version of  said  property  there  was 
evidence  that  the  mortgagee  had 
loaned  the  mortgagor  money  to 
carry  on  the  saloon;  that  the  latter 
continued  the  business  until  about 
the  time  of  his  death,  conducting  it 
in  the  usual  way;  that  there  were 
other  creditors  of  the  deceased  and 
that  he  died  insolvent.  Held,  that 
the  jury  had  a  right  to  infer  from 
the  facts  that  it  was  mutually  un- 
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derstood  between  the  parties  that 
the  mortgagor  shoula  have  the 
right  to  sell  and  dispose  of  the 
merchandise  embraced  In  the  mort- 
gage for  and  on  his  own  account, 
and  that  with  this  finding  the 
mortgage  was  void  as  against  cred- 
itors; that  the  administrator  repre- 
sented the  creditors  as  well  as  the 
estate,  and  as  such  had  the  right 
to  disaffirm  the  mortgage.  Hangen 
v.  HachemeUUr,  566 

2.  It  appeared  that  a  controversy 
arose  as  to  the  validity  of  the  mort- 
gage between  the  public  adminis- 
trator and  defendant's  attorney, 
who  had  been  employed  to  fore- 
close it  and  take  possession  of  the 
property.  Evidence  was  given 
tending  to  show  that  there  was  an 
arrangement  between  them,  by 
which  the  property  was  to  be  sold 
and  the  proceeds  retained  subject 
to  the  determination  of  the  ques- 
tion as  to  the  validitv  of  the  mort- 
age. This  was  objected  to  as 
irrelevant  and  incompetent.  The 
objection  was  overruled.  Edd, 
no  error.  Id, 


TACTOR. 

1.  Unless  the  character  or  quality  of 
goods  consigned  to  a  commission 
merchant  to  sell  is  communicated 
to  him  by  tlie  consignors,  it  is  his 
duty  to  ascertain  what  they  are  in 
that  respect  and  put  them  upon 
the  market  only  as  such.  No 
authority  to  undertake  that  the 
goods  are  in  any  respect  other  or 
different  from  what  they  are  may 
be  inferred  from  the  simple  power 
to  sell.  ArgerHnger  v,  MacNaugh- 
ton,  585 

2.  In  an  action  to  recover  damages 
for  an  alleged  breach  of  warranty, 
it  appeared  that  defendant,  a  com- 
mission merchant,  as  such,  sold  to 
plaintiffs  a  quantity  of  antelope 
skins,  with  a  warranty  as  to  qual- 
ity, and  that  there  was  a  breach 
01  such  warranty;  that  plaintiffs 
knew   defendant   was   acting   as 

t  agent  in  making  the  sale,  but  de- 

fendant did  not  disclose  to  them, 
nor  did  it  appear  that  they  knew 
the  names  of  the  principals.  It 
did  not  appear  that  the  principals 


gave  defendant  any  description  of 
the  quality  or  condition,  or  that 
he  acted  otherwise  than  on  his  own 
knowled^  or  judgment  in  that 
respect  m  making  the  sale  and 
warranty,  nor  was  it  found  that 
he  had  authority  from  his  consign- 
ors to  warrant  the  goods.  Evi- 
dence was  given  by  defendant 
that  it  was  the  custom  in  the  trade 
for  commission  dealers  not  to  war- 
rant goods  sold.  Bdd,  that  the 
warranty  was  defendant's  under- 
taking and  he  was  liable  for  ita 
breach;  that  in  such  case  the  pre- 
sumption is  that  the  responsibility 
is  upon  the  person  with  whom  the 
vendee  deals,  and  he  is  not  required 
to  look  elsewhere.  Id. 

8.  Also,  hdd,  that  plaintiffs  were  not 
required  to  return  the  goods  on 
discovery  of  the  breach,  but  had 
the  right  to  retain  them  and  seek 
their  remedy  upon  the  warranty. 

Id, 


FINDINGS  OF  LAW  AND  FACT. 

To  make  exceptions  to  a  refusal  of  a 
referee  to  find  a  fact  sufficient 
,  ground  for  a  reversal,  it  must 
'  appear  that  had  he  found  as  re- 
quested the  result  would  have 
been  affected.  Baldwin  v.  Day- 
ing.  453 


FIRE  DEPARTMENT, 

On  certiorari  to  review  the  action  of 
the  Board  of  Fire  Commissioners 
of  the  city  of  New  York  in  trans- 
ferring the  relator  from  duty  as 
chief  of  battalion  in  the  fire  depart- 
ment to  that  of  foreman,  it  app(^red 
from  the  return  of  the  boaM  that 
in  July,  188((,  one  McC.  held  the 
position  of  second  asssistant  chief 
of  the  department;  that  the  board 
of  fire  commissioners  adopted  a 
resolution  dischar^g  him  for  in- 
competency and  incapacity;  and 
thereafter,  on  August  4,  1^6,  in 
good  faith,  believing  said  position 
to  be  vacant,  by  resolution  pro- 
moted one  R  to  it  from  that  of 
chief  of  battalion,  and  promoted 
the  relator  to  the  latter  position 
from  that  of  foreman.  This  resolu- 
tion did  not  state  that  the  promo- 
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tion  was  made  to  fill  a  vacancy. 
Subsequently,  on  certiorari,  the 
proceedings  of  the  board  in  the 
removal  of  McC.  were  adjudged 
void  and  he  was  reinstated,  and 
the  persons  so  promoted  were 
transferred  back  to  their  former 
positions.  Held,  that  the  return 
of  the  board  must  be  tajien  as  true; 
that  its  resolution  promoting  the 
relator  must  be  construed  in  con- 
nection with  the  facts  appearing, 
aid  when  so  construed,  it  appeared 
that  no  new  office  was  created  or 
intended  thereby,  but  that  the  re- 
lator's promotion  was  to  fill  a  sup- 
posed vacancy  which  did  not,  in 
fact,  exist;  that  the  proceedings 
of  the  board  were  not  in  conflict 
with  the  provisions  of  section  440 
of  the  iNew  York  Consolidation 
act  (g  440,  Chap.  410,  Laws  of 
1882),  and  were  regiflar  and  proper. 
Beopie  ex  rel,  v.  IXre  Comn.  of 
New  York,  67 


FORECLOSURE. 

Aiter  the  assignment  of  a  mort- 
gage, which  was  not  recorded,  the 
mortgagee,  at  the  request  of  the 
owner  of  the  equity  of  redemption 
and  without  the  knowledge  or  con- 
sent of  the  assignee,  caused  the 
same  to  be  canceled  of  record. 
Said  owner  then  executed  another 
mortgage  on  the  premises  to  mort- 
e:agces  who  had  full  notice  of  the 
facts,  they  assigned  the  same  to 
bona  fide  purchasers,  who  fore- 
closed the  mortgage,  and  on  the 
foreclosure  sale  flie  premises  were 
purchased  by  the  mortgagees  in 
the  name  of  an  agent  or  represen- 
tative, who  conveyed  the  same  to 
a  person  having  full  knowled^  of 
the  equities  of  the  holder  of  the 
original  mortgage.  In  an  action 
to  foreclose  said  mortgage,  hdd, 
that  it  was  a  lien  prior  to  the  inter- 
est of  said  subsequent  mortgagees 
or  the  grantee  of  their  agent;  that 
while,  upon  transfer  of  the  subse- 
quent mortgage  to  bona  fide  pur- 
diasers,  it  became  in  their  hands  a 
Uen  prior  to  that  of  plaintiff's 
mortgage,  owing  to  the  protection 
afforded  by  the  recording  act,  upon 
purchase  of  the  premises  by  one 
acting  for  the  mortgagees,  plaint- 


iff's  equity  at   once   reattached. 
ClaTk  V.  Me2feal,  287 


FORMER  ADJUDICATION. 

1.  The  estoppel  of  a  former  Judg- 
ment extends  to  every  material 
matter  within  the  issues  which  was 
expressly  litigated  and  determined, 
and  also  to  those  matters  which, 
although  not  expressly  determined, 
were  comprehended  and  involved 
in  the  thing  expressly  stated  and 
decided,  whether  they  were  or  were 
not  actually  litigated  or  considered. 
It  is  not  necessary  that  issue  should 
have  been  taken  upon  the  precise 
point  controverted  in  the  second 
action.  C,  P.  P.  <£  Jf.  Co,  v. 
Walker,  7 

3.  In  proceedings  by  mandamw,  in- 
stituted by  a  commissioner  of  high- 
ways, to  compel  the  board  of  town 
auditors  to  audit  certain  claims 
against  the  town  for  costs  awarded 
against  the  relator  and  paid  by  him 
in  actions  brought  by  nim  as  such 
commissioner,  and  for  moneys  ex- 
pended by  him  in  that  capacity,  it 
was  admitted  that  the  claims  had 
been  presented  to  former  boards 
and  rejected  by  them  on  the  ground 
that  the  town  was  not  legally  liable 
to  pay  them.  Held,  that  the  for- 
mer adjudications  were  conclusive, 
and  that  until  reversal  they  formed 
a  bar  to  a  reauditing  of  the  bills 
and  to  the  application  for  a  manr 
damvs  to  compel  it.  People  ex  rel. 
Barnes,  817 

3.  In  an  action  upon  an  undertaking, 

fiven  on  appeal  from  a  judgment, 
rought  by  plaintiff  as  assignee  of 
the  judgment,  the  defense  was  that 
S. ,  plaintiff 's  assignor,  obtained  the 
judgment  as  trustee  of  an  express 
trust,  forR.,  and  that  L.,  the  judg- 
mentrdebtor,  had  paid  the  judg- 
ment to  R.,  who  acknowledged 
satisfaction  thereof.  The  assij^- 
ment  of  the  judgment  to  plaintiff 
was  executed  and  recorded  prior  to 
the  alleged  payment  and  satisfac- 
tion. Neither  the  defendants  N. 
or  S.  had  notice  of  the  assignment 
at  the  time  of  payment  other  than 
that  given  by  the  assicrnment  rec 
ord.    HM,  that  the  defense  was 
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not  available;  that,  as  S.  brought 
the  action,  wherein  the  undertaking 
was  given,  in  his  own  name,  not  as 
agent,  the  question  as  to  his  right 
to  recover  was  an  issuable  fact,  and 
was  necessarily  determined  in  that 
action,  and  defendants  were  con- 
cluded by  their  agreement  to  pav 
the  judgment,  if  it  was  affirmed, 
from  again  bringing  into  question 
any  issuable  facts  so  determined; 
that,  conceding  the  judgment  re- 
covered by  3.  was  for  the  benefit 
of  R.,  S.  was  the  legal  owner,  and 
although,  had  the  settlement  been 
efi!ectea  with  the  latter  while  8. 
was  such  legal  owner,  he  would 
have  been  bound  by  it,  yet  he  had 
the  power  to  sell  and  transfer  the 
judgment,  and  having  done  so, 
R.'s  interest  therein  ceased  and 
plaintiff,  the  assignee,  became  the 
legal  and  equitable  owner,  and  his 
rights  as  such  were  not  affected  by 
the  payment  to  R.  Seymour  v. 
Smith.  483 

4.  Plaintiff  contracted  to  sell  to 
defendant  a  canal  boat  and  furni- 
ture, and  four  mules  with  their 
harnesses,  on  credit,  the  purchase- 
price  to  be  paid  in  installments. 
The  contract  provided  that  defend- 
ant was  to  have  immediate  posses- 
sion, but  that  title  to  the  boat 
should  not  pass  until  the  purchase- 
price  was  paid.  To  secure  the 
payment  defendant  executed  to 
plaintiff  a  mortgage  upon  another 
canal  boat  Subsequently,  and 
after  the  whole  purchase-price 
became  due,  plaintiff  took  posses- 
sion of  the  mules  and  advertised 
them  for  sale,  together  wiUi  the 
boat  sold  with  its  furniture;  and 
on  the  same  day,  by  separate 
notice,  advertised  the  other  boat 
for  sale  under  and  bv  virtue  of  the 
chattel  mortgage,  and  then  brought 
this  action  to  recover  possession 
of  the  two  boats,  their  furniture, 
etc.  These  were  seized  by  the 
sheriff  and  delivered  by  him  to 
plaintiff,  who  sold  them  pursuant 
to  said  advertisements.  It  ap- 
peared that  defendant  had  com- 
menced an  action  against  plaintiff 
for  an  accounting,  claiming  that 
the  purchase-price  had  been  paid 
and  asking  that  the  notes  given 
for  the  purchase-price,  the  chattel 
mortgage   and   contract   be   sur- 


rendered, and  that  defendant  be 
restrained  from  selling  the  prop- 
erty described  in  the  contract  and 
mortgage.  On  trial  of  said  action 
the  referee  found  that  the  plaintiff 
was  still  indebted  to  the  defendant 
in  the  sum  of  $126.88  and  directed 
a  dismissal  of  the  complaint. 
Judgment  was  entered  pursuant 
to  Uie  report.  Hdd,  that  the 
Judgment-roll  was  conclusive  evi- 
dence in  this  action  aa  to  the 
amount  unpaid.  (/Bourki  v. 
Bddcock.  541 


FORMER  SUIT  PENDING. 

1.  A  pending  action,  brought  to 
establish  title  to  or  a  Hen  upon 
land,  does  not  of  itself,  nor  does  a 
duly  recorded  notice  of  its  pen- 
dency, make  the  title  defective  or 
create  a  lien  on  the  land.  Eiaye$ 
V.  yburse,  505 

2.  The  fact  that  all  the  heirs  of  a 
deceased  plaintiff,  in  an  action  to 
compel  a  specific  performance  by 
the  vendor  of  a  contract  for  the 
sale  of  land,  are  infants  is  not  a 
legal  excuse  for  a  failure  on  their 
part  to  perform  the  contract  of 
their  ancestor,  and  the  laches  whidi 
would  have  barred  the  action  had 
he  survived,  will  bar  its  prosecu- 
tion by  them.  ItL 

8.  A  purchaser  pendente  lite  of  the 
subject  of  litigation  in  such  an 
action,  if  he  buys  in  good  faith, 
and  \7ithout  actual  notice  of  the 
claims  of  the  litigants,  is  not 
affected  by  the  suit  pending,  unless 
it  has  been  prosecuted  with  due 
diligence.  Id, 

4.  The  right  of  the  plaintiff  in  such 
an  action  to  revive  and  continue  it 
against  the  successors  in  interest  of 
a  deceased  defendant  may  be  lost 
by  long  delay  in  making  the  ap- 
plication, especially  if  the  success- 
ors are  purchaasrs  in  good  faith, 
and  if  the  condition  and  value  of 
the  property  have  greatly  changed, 
and  the  only  witnesses  by  whom 
the  facts  in  issue  could  have  been 
established  are  dead.  Id. 

5.  In  an  action  by  the  vendee  to 
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recover  back  a  payment  made 
upon  an  executory  contract  for  the 
Hue  of  land,  on  the  ground  that 
the  title  was  defective,  it  appeared 
that,  in  1819,  E.  owned  the  prem- 
ises in  fee,  and  was  in  possession; 
he  died   in    1824   seized   of   the. 

S remises,  which,  bv  his  will,  he 
evised  to  his  five  children.  Four 
of  them  deeded  their  Interests  to 
the  fifth;  the  deed  was  recorded, 
and  the  grantee  took  and  remained 
in  possession  until  1854,  when  she 
conveyed  the  premises  to  P.,  who 
took  and  remained  in  possession 
until  1884,  when  he  conveyed  them 
to  defendant.  The  contract  for 
the  sale  was  made  in  March,  1885. 
The  facts  upon  which  the  objection 
to  the  title  was  based  were  these: 
In  July,  1836,  a  bill  in  chancery 
was  filed  by  the  heirs  of  one  McG. 
against  the  devisees  of  K.,  and  on 
the  same  day  a  notice  of  the  pen- 
dencT  of  the  action  was  also  filed. 
The  bill  alleged  these  facts:  In  1819 
an  executory  contract  for  the  sale 
of  the  premises  by  K.  to  McG.  for 
$1,200  was  executed  by  them; 
i200  was  paid  thereon  by  the  ven- 
dee, who  entered  into  possession, 
and,  in  1820,  expended  $2,000  in 
making  immt>vements  upon  the 
premises.  To  complete  the  im- 
provements McG.  borrowed  $800 
of  K.  upon  an  oral  agreement  that 
K.  would  convey  the  lots  to  McG. 
aud  receive  from  him  a  mortgage 
as  securitv  for  the  loan  and  the 
balance  of  the  purchase-price;  and 
to  secure  K.  until  the  deed  and 
mortgage  were  discharged,  McG. 
deliver^  the  contract  to  E.,  who 
never  returned  it  and  failed  to  con- 
vey. McG.  continued  in  posses- 
sion, paying  interest  on  the  contract 
until  May,  1825,  when  he  died  in- 
testate, leaving  the  complainants, 
then  infants  of  tender  years,  his 
only  heirs-at-law.  Shortly  there- 
after defendants  took  and  have 
since  retained  possession.  The 
answer  set  up  various  perfect  de- 
fenses. The  proofs  were  declared 
closed  in  April,  1838.  No  proceed- 
ings were  thereafter  taken  in  the 
suit,  except  in  May,  1844,  when 
there  was  a  substitution  of  solicit- 
ors for  complainant.  All  of  the 
defendants  in  said  suit  died  prior 
to  November  6, 1881,  about  twenty 
years  before  the  trial  of  this  action. 


P.,  then  the  owner,  and  then  for 
the  first  time  being  advised  that 
there  was  a  question  as  to  the  title, 
made  strenuous  but  ineffectual 
efforts  to  find  the  complainants  in 
the  chancerv  suit.  It  did  not  ap- 
pear what  had  become  of  them ; 
simply  that  they  had  not  been 
heard  of  for  many  years,  and  were 
supposed  to  be  dead.  Held,  that 
P.,  having  purchased  without 
actual  notice  of  the  chancery  suit 
or  the  alleged  claim  of  the  com- 
plainants, acquired  a  perfect  title, 
unless  bound  by  the  bill  and  the 
lis  pencUns  therAji;  that  defendant 
succeeded  to  all  his  rights,  and  a 
purchaser  from  him,  although  pur- 
chasing with  knowledge  of  said 
claim,  would  acquire  a  perfect 
title;  that,  assuming  all  the  allega- 
tions of  the  bill  were  true  at  Its 
date,  and  that  they  were  sufficient 
to  have  entitled  the  complainants, 
at^  the  time  the  bill  was  filed,  to  a 
judgment  requiring  the  then  owner 
to  receive  the  remainder  of  the  pur- 
chase-price, and  to  convey  the 
premises,  yet,  that  the  said  com- 
plainants, if  living,  and,  if  dead, 
their  successors  in  interest,  were 
effectually  barred  at  the  time  of  the 
execution  of  the  contract  in  ques- 
tion from  reviving  and  continuing 
said  suit ;  and  that  there  was  no 
defect  in  defendant's  title  justify- 
ing plaintiff  in  refusing  to  perform. 

Id, 


FRAUD. 

.  The  rule  that  where  one  who  has 
purchased  real  estate,  with  full 
notice  of  an  equitable  claim  of 
another  thereto,  transfers  it  to  a 
bonaflde  purchaser,  the  latter  not 
only  takes  a  good  title,  but  can 
transfer  such  a  title  to  one  who 
purchases  with  full  knowledge  of 
the  fact,  is  subject  to  this  excep- 
tion, where  the  transfer  is  back  to 
the  original  purchaser,  who  was 
guilty  of  constructive  fraud  in 
transferring  the  property;  if  it 
becomes  revested  in  him,  the 
original  equity  will  re-attach  to  it 
in  his  hands.     Clark  v.  McNeal 

287 

.  Where  a  number  of  persons  and 
firms  have  conspired  together,  in 
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violation  of  the  statutes  (2  R.  S. 
692,  §8,  sub.  6;  Penal  Code,  §  108), 
to  do  acts,  injurious  to  traide,  for 
instance,  to  unlawfully  advance 
the  price  of  an  article  of  food,  the 
courts  will  not  intervene  in  favor 
of  any  one  of  the  parties  to  give 
him  redress  for  frauds  perpetrated 
by  another  to  his  detriment  in 
carrying  out  the  unlawful  enter- 
prise.   Leonardo.  Pttoie,  871 

8.  It  does  not  affect  the  question  that 
the  party  complained  of  as  guilty 
of  the  fraud  was  acting  as  agent 
for  the  others.  All  tnose  who 
knowingly  promote  and  participate 
in  carrving  out  a  criminal  scheme 
are  pnncipals,  and  the  fact  that 
one  acts,  in  some  respects,  in  sub- 
ordination to  the  others,  does  not 
render  him  less  a  principal.       Id. 

4.  Where,  therefore,  a  broker,  who 
was  one  of  the  parties  to  an  un- 
lawful scheme  to  advance  the  price 
of  lard,  but  who  acted  in  caring 
out  the  scheme  simply  as  agent  for 
the  others,  was  proved  to  have  de- 
frauded his  principals,  held,  that 
an  action  to  compel  him  to  account 
was  not  maintainable;  that  the 
courts  would  not  aid  in  adjusting 
differences  arising  out  of  and  re- 
quiring an  investigation  of  the 
illegal  transactions.  Id. 

6.  In  an  action  to  recover  damages 
for  fraud  in  the  sale  or  exchange 
of  a  lot  of  marble,  the  complaint 
alleged,  and  plaintiff's  evidence 
tendfed  to  show,  that  he  agreed  to 
sell  a  hotel  property  for  $5,100  to 
defendant,  who  agreed  to  pay  by 
assuming  a  mortgage  of  $1,000 
thereon,  paying  plaintiff  $1,100  in 
cash,  and  transferring  to  him  a  lot 
of  marble  which  defendant  repre- 
sented to  have  cost  him  and  to  be 
of  the  market-value  of  $3,000.  It 
was  further  alleged  that  defendant 
colluded  with  one  F.  to  appraise 
the  marble  at  a  fictitious  value, 
and  that  F.  did  so.  It  was  con- 
ceded on  the  trial  that  the  actual 
cost  and  value  of  the  marble  did 
not  exceed  $1,000.  Defendant 
denied  having  made  false  state- 
ments as  to  the  cost  of  the  marble, 
and  gave  evidence  which,  if 
credited,  would  have  justifieid  a 
finding  that  both  he  and  F.  told 


plaintiff  the  marble  coat  between 
$800  and  $1,000,  and  gave  evi- 
dence  tending  to  disprove  that  a 
fixed  price  was  agreea  upon  in  the 
exchange  for  the  plaintiff's  prop- 
erty. Defendant  then  offered  to 
prove  that  at  the  time  of  the 
sale  the  hotel  property  was  not 
worth  $5, 100,  or  anything  like  that 
sum.  This  was  excluded  on 
plaintiff's  objection,  and  defendimt 
excepted.  Hdd,  error;  that  the 
fact  as  to  the  agreement  beinff  in 
dispute,  the  real  value  of  plaintiff's 
property  was  an  element  for  the 
jury  to  consider  in  determining 
which  version  was  correct.  WeiA- 
ner  v.  Phillips,  458 


GRANTS. 

As  to  authority  of  eommis- 

sianeri  of  land  ojfied  to  grant  lands 
under  the  waters  of  naviffoble  streams. 

SeeRumsey  v.  IT.  T.  AN.E.K  R. 
Co.  428 


GUARANTY. 

1.  Defendants  executed  to  plaintiff 
an  instrument  in  writing  bj  which, 
for  a  valuable  consideration,  they 
agreed  that  F.,  who  the  instrument 
stated  "  has  purchased,  or  is  about 
to  purchase,  anthracite  coal"  of 
defendant,  "shall  pay  said  com- 
pany at  such  time  or  times,  and  at 
such  prices  as  may  be  aereed  upon" 
between  them,  "for  all  coal  that 
may  be  shipped  to  him  up  to  the 
1st  day  of  May,  1883."  In  case  of 
default  of  F.  defendants  agreed 
"  to  pay  for  the  same,  whether  the 
indebtedness  be  in  open  account 
or  embraced  in  notes,  drafts  or 
bills  of  exchange."  In  an  action 
upon  the  instrument  the  defense 
was  that  plaintiff  had  extended  the 
term  of  credit  given  to  F.,  at  the 
time  coal  was  purchased,  without 
the  assent  of  defendants.  Held, 
untenable;  that  the  instrument  was 
not  made  with  reference  to  any 
then  existing  contract  between  F. 
and  plaintiff  fixing  the  time  of 
credit,  and  it  neither  expressed  or 
by  implication  limited  the  period 
01  credit  to  the  time  fixed  when  a 
purchase  was  made,  but  left  it 
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subject  to  any  future  arrangement. 
D.,L.iSb  W,  R.  R.  Co.  v.  Burkard, 

197 

2.  K.,  one  6i  the  defendants,  was  a 
married  woman,  not  engaged  in  any 
business,  and  it  did  not  appear  that 
the  instrument  was  executed  for 
her  benefit  or  for  that  of  her  sepa- 
rate estate.  Held,  that  a  nonsuit 
was  properly  directed  as  to  her.  Id, 

3.  Plaintiff  offered  to  prove  the  terms 
of  the  first  contract  of  sale  made 
with  P.  after  the  execution  of  the 
instrument.  The  offer  was  re- 
jected.   Hdd,  error.  Id, 


GUARDIAN  AND  WARD. 

1.  Where  a  general  guardian  of  an 
infant  brings  an  action  in  his  own 
name  as  such  guardian  for  an  in- 
Jury  to  his  wara*8  estate,  the  ques- 
tion as  to  his  "  le^al  capacity  "  to 
maintain  the  action,  if  not  taken 
by  demurrer  or  answer,  is  waived. 
(Code  of  Civil  Pro.  §  499.)  Per- 
kins V.  Stimmel,  359 

2.  An  action  at  law  cannot  be  main- 
tained against  the  sureties  upon 
the  bona  of  a  general  guardian 
until  proceedings  for  an  account- 
ing have  been  had  against  the 
guardian  and  his  default  estab- 
lished therein.  Id. 

8.  The  fact  of  the  death  of  the 
guanlian  does  not  take  the  case 
out  of  the  rule,  as  his  personal 
representatives  may  be  required  to 
account  (Code  of  Civil  Pro.  §  2606, 
as  amenaed  by  Chap.  899,  Laws  of 
1884),  and  before  the  sureties  can 
be  sued  the  proceedings  on  the  ac- 
counting must  at  least  establish  the 
fact  that  none  of  the  infant's  prop- 
erty has  come  into  the  hands  of 
the  personal  representatives.      Id. 

4.  In  the  absence  of  a  decree  to  that 
effect  the  presumption  is  that  said 
representatives  have  possession  of 
the  infant's  estate,  and  until  it  is 
otherwise  established  a  devastavit 
will  not  be  presumed.    Id. 

JV<?  equity  exists  in  fa  tor  of  a 

tenant  who  procures  himself  to  he  ap- 
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pointed  guardian  of  infants,  claiming 
interest  in  demised  lands,  and  there- 
upon denies  title  of  his  landlord. 
See  Cornea  v.  Uayden.  271 


HIGHWAYS. 

1.  One  having  a  right  to  a  limited 
use  of  a  street  is  required  to  so 
exercise  his  right  as  not  to  unneces- 
sarily endanger  travelers.  Franeie 
V.  N.  T.  S.  Co,  380 

2.  Prior  to  1877  defendant  operated 
a  horse  car  railroad  on  Third  ave- 
nue in  the  city  of  B.  By  an  ordi- 
nance of  the  common  council  of  the 
citv,  pursuant  to  the  act  of  1878 
(Ctap.  432,  Laws  of  1873),  it  waa 
authorized  to  run  cars  by  steam 
motors  between  the  city  line  on  the 
south  and  Twenty-fourth  street  on 
the  north.  It  did  not  stop  its  cars 
so  propelled,  however, at  said  street, 
but  passed  into  and  along  it  for 
some  distance,  backed  them  into 
Third  avenue,  and  then  in  front  of 
plaintiffs'  premise,  which  are  situ- 
ated on  the  north-westerly  corner 
of  Third  avenue  and  Twenty-fourth 
street,  they  were  switched  onto 
another  track,  making  much  noise, 
shaking  plaintiffs'  buildings,  cast- 
ing cinders,  smoke  and  dust  upon 
their  premises,  and  interrupting 
the  orainary  use  of  the  street.  In 
an  action  to  recover  damages,  held, 
that  plaintiffs,  although  not  own- 
ers of  the  street,  as  abutting  own- 
ers had  such  an  easement  therein 
as  to  enable  them  to  insist,  as 
against  defendant,  that  it  should 
be  devoted  only  to  the  uses  consist- 
ent with  a  public  street;  that  the 
use  of  steam  as  a  motive  power 
in  the  manner  stated  was  unlawful 
and  in  the  nature  of  a  nuisance, 
and  plaintiffs  were  entitled  to 
recover  the  damages  sustained. 
Hussner  v.  Bklyn  C.  R.  R,  Co.  434 

See  CoMMissiONSRs  of  Hiohwayb. 


HUSBAND  AND  WIFE. 

1.  A   mutual    agreement    between 
competent   parties   to  take   each 
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other  for  husband  and  wife  con- ' 
stitutes  a  valid  marriage,  even  if 
not  in  the  presence  of  witnesses. 
GaU  V.  Gall  109 

2.  Such  a  marriage  may  be  proved 
by  showing  actual  cohabitation  as 
husband  and  wife,  acknowledg- 
ment, declarations,  conduct,  re- 
pute, reception  among  neighbors 
and  relations,  etc.  Id. 

8.  Where  it  appears  that  the  inter- 
course was  illicit  at  first,  but  was 
not  accompanied  by  any  of  the 
evidences  of  marriage,  and  subse- 
quently it  assumed  a  matrimonial 
diaracter  and  was  surrounded  by 
the  evidences  of  a  valid  marriage 
above  named,  a  question  of  fact  is 
presented  for  the  determination  of 
a  jury.  Id. 

4.  The  provision  of  the  Revised  Stat- 
utes (2  R.  S.  139,  §  6)  permitting  a 
person  already  married  to  marry 
again,  where  the  former  husband 
or  wife  has  absented  himself  or 
herself  for  five  successive  years 
without  being  known  by  such  per- 
son to  be  living  during  that  time, 
and  declaring  the  second  marriapre 
to  be  void  only  from  the  time  its 
nullity  shall  be  pronounced  by  a 
court  of  competent  jurisdiction,  is 
based  upon  the  probabilitv  that  in 
such  case  the  absentee  is<aead,  and 
is  designed  to  protect  the  person, 
who,  in  good  faith,  acts  upon  the 
statute.  Id. 

6.  The  mere  fact  that  a  wife  has 
absented  herself  for  five  years,  and 
that  her  husband  has  not  heard 
from  her  in  that  time,  does  not 
justify  him  in  marrying  again;  it 
must  appear  that  he  acted  as  a 
reasonable  man  desiring  to  act  in 
good  faith  would  have  acted  under 
the  circumstances.  Id. 

6.  Where,  therefore,  it  appeared  that 
a  wife  left  her  husband  shortly 
after  marriage,  which  occurred  in 
1865,  and  articles  of  separation 
were  signed  by  them;  that  lie 
never  saw  her  afterward  and 
believed  the  articles  of  separation 
were  a  divorce;  that  he  heard  she 
was  dead  in  1870;  that  he  married 
again  in  1871 ;  that  his  former  wife 
was  living  in  1873;  that  he  never, 


except  on  one  occasion,  inquired 
to  ascertain  where  she  was,  al- 
though he  continued  to  live  in  the 
same  neighborhood  with  her  rela- 
tives and  was  acquainted  with 
some  of  them ;  that  he  told  his 
second  wife,  both  before  and  after 
he  married  her,  that  his  former 
wife  was  living,  but  that  he  had 
a  divorce  from  her,  held^  the  evi- 
dence justified  a  conclusion  that 
the  man  in  marring  a^ain  did 
not  act  in  good  faith;  and  so  that 
the  second  marriage  was  void.  Id, 

7.  Where  a  court  has  received  im- 
proper evidence  in  a  civil  action, 
unoer  objection  and  exception,  it 
may  remedy  the  error  by  striking 
out  the  evidence  of  its  own  motion. 

Id. 
See  Married  Woken. 


IMPRISONMENT. 

1.  It  teems  that  where  the  affidavit 
annexed  to  a  petition  for  his  dis- 
charge presented  by  a  person  im- 
prisoned upon  execution,  is  not 
made  on  the  day  of  the  presentation 
of  the  petition,  as  required  bv  the 
Code  of  Civil  Procedure  (§  fe04), 
but  on  a  previous  day,  the  court 
acquires  no  jurisdiction,  and  where 
an  order  of  discharge  granted  there- 
on contains  no  recital  of  a  compli- 
ance with  this  requirement,  it  is  no 
protection  to  the  sheriff;  if,  there- 
fore, he  obeys  the  order  he  renders 
himself  liable  for  an  escape. 
Shaffer  v.  BiseUy,  28 

a.  Where,  however,  the  i>etition  in 
such  a  case  was  duly  served  upon 
the  attorney  of  the  iudgment-cred- 
itor  and  he,  as  such  attorney,  ap- 
peared on  presentation  of  the  peti- 
tion and  application  for  the  order 
of  discharge,  without  raising  the 
objection,  held,  that  this  was  a 
waiver  thereof,  and  tliat  it  could 
not  be  raised  thereafter  in  an  ac- 
tion against  the  sheriff  for  an 
escape.  Id. 


INFANTS. 

1.  An  action  to  compel  the  determi- 
nation of  a  claim  to  real  property 
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is  not   maintainable    against   an 
infant.     WeOer  v.  Nembach,     36 

2.  The  exception  of  infants  and  cer- 
tain other  classes  of  persons  in  the 
provision  of  the  Code  of  Ciyil 
Procedure  (g  1688),  authorizing 
such  an  action,  is  not  repealed  or 
affected  by  the  provision  (§  1686), 
declaring  that  any  action  specified 
in  the  title  containing  it  "  may  be 
maintained  by  or  against  an  infant 
in  his  own  nam^,"  etc.  This  pro- 
vision does  not  give  a  right  of 
action,  but  only  provides  tiiat  an 
action  may  be  maintained  *  by  or 
against  an  infant  where  the  right 
of  action  is  eiven  by  other  provi- 
sions of  the  title.  Id, 

■8.  The  fact  that  a  minor  child  was 
upon  the  platform  of  a  street  car 
in  violation  of  a  municipal  ordi- 
nance, while  it  may  be  proved  and 
is  proper  for  the  consideration  of 
the  jury  in  an  action  for  negligence, 
does  not  necessarily  establish 
negligence.  ConnoUy  v.  Knick, 
lee  Co,  104 

4.  The  fact  that  all  the  heirs  of  a  de- 
ceased plaintiff,  in  an  action  to 
compel  a  specific  performance  by 
the  vendor  of  a  contract  for  the 
sale  ^of  land,  are  infants  is  not  a 
legal  excuse  for  a  failure  on  their 
part  to  perform  the  contract  of 
their  ancestor,  and  the  Uiehei  which 
would  have  barred  the  action  had 
he  survived,  will  bar  its  prosecution 
by  them.    Hayes  v.  Nourse.      595 


INSANE  PERSONS. 

1.  Plaintiffs  leased  certain  premises 
to  S.,  who,  thereafter,  was  aajudged 
a  lunatic  and  a  committee  of  his 
estate  appointed.  While  proceed- 
ings were  pending  to  compel  the 
committee  to  pay  rent,  by  agree- 
ment rent  paid  in  by  a  sub-tenant 
of  a  portion  of  the  premises  was 
deposited  to  await  the  result  of 
this  action  to  determine  who  was 
entitled  thereto.  It  appeared  that 
the  estate  was  insolvent.  Hdd, 
that  plaintiff  was  entitled  to  so 
much  of  the  sum  deposited  as  was 
paid  for  rent  which  accrued  after 


default  in  payment  of  rent  under 
the  original  lease.    OtU  Y.Oantcay. 

13 

2.  While  said  proceeding  wob  pend- 
ing the  parties  entered  into  stipu- 
lations, under  and  in  pursuance 
of  which  a  part  of  the  premises 
was  leased  to  different  parties. 
Each  of  the  stipulations  recited 
that  the  tenant  named  therein 
might  occupy  *'  for  the  benefit  of 
whom  it  may  concern,"  and  that 
the  assent  of  the  parties  thereto 
should  in  no  respect  alter  their 
legal  position  toward  each  other; 
all  but  one  provided  that  payment 
of  rent  by  check  should  be  de- 
posited, and  at  the  determination 
of  the  controversy  paid  "to  the 
party  held  to  be  in  possession  of 
the  said  premises."  It  was  finally 
adjudged  in  said  proceedings  that 
the  lunatic  himself  was  in  posses- 
sion. Held,  that  defendant,  as 
committee,  was  entitled,  under  the 
stipulation,  to  the  rent  so  paid  in 
and  deposited.  Id, 

8.  The  other  stipulation  provided  . 
that  the  rent  should  be  deposited 
"  and  finally  paid  over  to  the' 
]|^rty  ultimately  entitled  thereto." 
Mela,  that  this  referred  to  the  final 
determination  of  the  pending  pro- 
ceeding, and  that  the  lunatic  and 
his  estate  were  entitled  thereto.  Id, 


INSOLVENCY. 
See  Assignment  (for  benefit  of 

CREDITORS). 


INSOLVENT    CORPORATIONS. 

When  traritfer   by  inwlwnt 

state  bank  void  under  act  of  1882 
(§§  186,  187,  chap,  409,  Zoimo/1882). 

See  Atkinson  v.  E,  R  Co.         168 


INSOLVENT  DEBTOR. 

1.  It  seems  that  where  the  aflSdavit 
annexed  to  a  petition  for  his  dis- 
charge presented  by  a  person  im- 
prisonea  upon  execution,  is  not 
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made  on  the  da^  of  the  presenta- 
tion of  the  petition,  as  required  by 
the  Code  of  Civil  Procedure 
(S  2304),  but  on  a  previous  day, 
the  court  acquires  no  jurisdiction, 
and  where  an  order  of  discharge 
granted  thereon  contains  no  recital 
of  a  compliance  with  this  require- 
ment, it  is  no  protection  to  the 
sheriff;  if,  therefore,  he  obeys  the 
order  he  renders  himself  liable  for 
an  escape.    Shaffer  v.  Riseley,    28 

2.  Where,  however,  the  petition  in 
such  a  case  was  dulv  served  upon 
the  attorney  of  the  judgment- 
creditor  and  he,  as  such  attorney, 
ap[)eared  on  presentation  of  the 
petition  and  application  for  the 
order  of  discharge,  without  raising 
the  objection,  held,  that  this  was  a 
waiver  thereof,  and  that  it  could 
not  be  raised  thereafter  in  an 
action  against  the  sheriff  for  an 
escape.  Id, 


INSURANCE  (FIRE). 

1.  Written  application  for  Are  insur- 
ance was  made  by  a  broker  on 
behalf -of  plaintiff  to  defendant's 
agents.  The  agents  orally  agreed 
to  insure  from  the  date  of  the  appli- 
cation provided  the  company  was 
not  already  "  on  the  risk."  The 
premium  was  not  paid,  but  in  an 
action  upon  the  alleged  contract  of 
insurance  it  appeared  that  it  was 
the  custom  to  extend-  credit  to  the 
broker  for  the  premium  to  the  end 
of  the  month.  Hdd,  that  there 
was  a  complete  and  valid  contract 
binding  from  the  d^te  of  the  con- 
versation. Buggies  v.  Am.  G,  Ins. 
Co.  415 

2.  The  authority  of  the  agents  was 
contained  in  two  letters,  one  from 
defendant's  general  agent,  the  other 
from  its  secretary,  both  mailed 
before  the  making  of  the  contract, 
but  not  received  by  the  agents  until 
after  the  fire.  RM,  the  authority 
dated  from  the  mailing  of  the 
letters.  Id. 

8.  The  letter  from  the  general  agent 
contained  this  statement:  "Please 
do  not  undertake  to  write  any 
specials  for  us  at  present."  The 
secretary's  letter   stated  that  "a 


commission  of  authority,  as  agents 
of  this  company  in  the  city  of 
Brooklyn,'*  had  been  forwarded  to 
the  agents,  adding,  "  We  deem  it 
imnecessary  to  enter  into  any 
detailed  instructions  as  to  the  con 
duct  of  our  business  at  your 
agency,"  giving  as  a  reason  that  the 
general  agent  had  written  on  the 
subject.  The  risk  in  question  was 
a  special  one.  Held,  that  the 
authority  given  by  defendant  was 
that  of  general  agents,  and  did  not 
exclude  the  taking  of  special  risks; 
that  the  reference  to  "detailed 
instructions"  did  not  limit  the 
agent's  power;  that  it  referred  to 
the  manner  of  conducting  the  busi- 
ness, not  to  the  authority  to  be 
exercised  by  the  agent.  Id, 


INSURANCE  OIARINE). 

1.  In  an  action  upon  a  time  poller 
of  marine  insurance  upon  a  canal- 
boat,  issued  July  5,  1888,  which 
expressly  excepted  "perils  and 
losses  from  rottenness,  inherent  de- 
fects and  other  unseaworthiness," 
it  appeared  that  the  boat  was  re- 
paired on  August  twenty-eighth, 
and  was  then  in  good  seaworthy^ 
condition.  There  was  no  proof  83 
to  its  condition  after  that  time.  It 
was  employed  in  transporting  coal. 
It  left  port  loaded  with  cad  on 
October  nineteenth,  and  the  next 
morning,  in  fair  weather  and 
smooth  water,  while  being  towed 
by  a  steam  tug,  suddenly  sprung 
aleak  and  immediately  sunk.  The 
boat  was  old  and  subjected  to 
heavy  strains,  and  one  of  plaintiffs' 
witnesses  testified  that  it  might  be 
strained  in  loading  or  unloading, 
and  that  one  heavy  carco  might 
render  it  unseaworthy.  HM^u\sX 
plaintiffs  were  properly  nonsuited; 
that  it  was  at  least  incumbent  upon 
them  to  show  that  the  boat  was 
seaworthy  when  she  left  upon  her 
last  trip.  Berwind  v.  Greertwich 
Lu.  Co.  231 

3.  It  seems  that,  where  it  appears  that 
a  vessel,  shortly  after  sailing,  be- 
comes leaky  and  sinks  without 
encountering  any  peril  or  storm, 
this  is  presumptive  evidence  of 
unseaworthiness.  Id. 
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INTEREST. 


1.  In  an  action  to  recover  unliqui- 
dated damages  for  breach  of  con- 
tract, unless  the  means  are  accessi- 
ble to  Uie  party  sought  to  be 
charged  of  ascertaining,  by  com- 
putation or  otherwise,  the  amount 
to  which  plaintiff  is  entitled,  he 
may  not  be  allowed  interest  on  the 
amount  of  damages  found,  and 
the  submission  of  the  Question  as 
to  such  allowance  to  tne  Jury  is 
error.  MamfiOdy,  N,T,  C,  AH, 
R  R  R  Co.  381 

2.  The  question  whether  interest  is 
recoverable  in  actions  on  contract 
does  not  rest  in  the  discretion  of  a 
jury,  but  is  one  of  law  for  the 
court.  Id. 


JOINT  ADVENTURE. 

It  was  agreed  between  the  parties 
that  plaintiff  should  subscribe  on 
joint  account  for  a  certain  amount 
of  railroad  bonds  offered  for  sale 
by  a  construction  company,  plaint- 
iff to  advance  the  money  to  pay  the 
installments  and  to  carry  the  sub- 
scription until  disposed  of  for  their 
joint  benefit.  By  the  terms  of  th& 
subscription  ten  per  cent  of  the  sub- 
scription price  was  to  be  paid  down 
and  the  balance  in  installments  as 
called  for.  In  case  of  default  in 
payment  of  any  installment  the 
company  had  the  option  to  forfeit 
the  subscription  and  all  install- 
ments previously  paid.  Plaintiff 
pM  the  ten  per  cent  down,  but 
the  bonds  having  declined  in  the 
market  refused  to  pay  subsequent 
installments,  and  the  parties  agreed 
to  let  the  company  exercise  its  op- 
tion, which  it  did.  In  an  action 
to  recover  one-half  of  the  install- 
ment paid,  Jield,  that  defendant  was 
not  bound  to  agree  to'the  forfeiture 
and  could  have  advanced  the  money 
and  paid  the  calls,  but  having  de- 
ddea  not  to  do  so  and  the  forfeit- 
ure having  been  declared  with  his 
concurrence,  he  was  liable  to  pay 
his  share  of  the  loss.  Mu9grcm  v. 
Buckley,  606 


JUDGES. 
The  provision  of  the  Code  of  Civil 


Procedure  (§  46),  providing  that  a 
judge  shall  not  sit  as  such  or  take 
any  part  in  the  decision  of  a  cause 
or  matter  if  he  is  related  to  any 
party  to  the  controversy  within  the 
sixth  degree,  refers  to  a  judge, 
justice  or  other  person  holding  a 
court  eo  nomine;  it  has  no  appli- 
cation to  assessors.  (/BeiUey  v. 
Oity  of  Kingston,  489 


JUDGMENT. 

1.  The  relator,  a  patrolman  of  the 
police  force  of  the  city  of  New 
York,  was  arrested  by  his  superior 
officer  on  June  13,  1870,  on  a 
charge  of  felony,  and  was  impris- 
oned until  Januiuy  17, 1880,  when 
he  was  acquitted  on  triad.  On  that 
day  he  reported  for  duty.  On 
January  twenty-four  he  was  dis- 
missed from  the  force.  In  pro- 
ceedings by  mandamue  to  compel 
payment  of  his  salary  from  the 
time  of  his  arrest  to  that  of  his  dis- 
missal, the  trial  court  gave  a  money 
judgment  against  the  defendant. 
Held,  error.  People  ex  rel,  v.  Board 
Police  Comrs,,  KT.  246 


2.  The  complaint  in  an  action,  de- 
manded judgment  for  $7,000  and 
interest.  The  defendant  did  not  ap- 
pear. The  complaint  was  amended 
ex  parte  at  Special  Term  so  as  to  de- 
mand judgment  for  $13,618.66, 
with  interest.  Judgment  was  there- 
after entered  for  that  amount.  Held, 
that,  conceding  H.  was  entitled 
to  notice  of  the  motion  to  amend 
the  complaint,  the  failure  to  give 
it  was  an  irregularity  merely  which 
could  be  corrected  on  motion,  but 
would  not  operate  to  render  the 
judgment  void;  that  the  iudgment 
would  stand  as  valid  until  set  aside 
or  amended.   Carr  v.  Sterling.  558 


JUDICIAL  SALES. 

1.  A  sale  made  by  a  duly  appointed 
receiver  of  a  state  bank,  pursuant 
to  and  upon  terms  expressed  in  an 
order  of  the  Supreme  Court,  of  a 
judgment,  part  of  the  assets  of  the 
bank,  is  a  judicial  sale,  and  the 
court  may  compel,  by  order,  a 
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specific  performance  of  the  con- 1 

tract  of  sale.    In  re  Denison.    621  I 

I 

I 

2  A  confirmation  of  the  contract  of 
sale  is  not  a  requisite  to  its  con- 
summation, and  it  is  not  material 
whether  the  sale  was  public  or 
private.  Id. 


JURISDICTION. 

ii  seems  that  where  the  affidavit 
annexed  to  a  petition  for  his  dis- 
charge presented  by  a  person  im- 
prisoned upon  execution,  is  not 
made  on  the  day  of  the  presenta- 
tion of  the  petition,  as  required  by 
the  Code  of  Civil  Procedure 
(§  8204),  but  on  a  previous  day,  the 
court  acquires  no  jurisdiction, 
and  where  an  order  of  discharge 
granted  thereon  contains  no  recital 
of  a  compliance  with  this  require- 
ment, it  is  no  protection  to  the 
sheriff;  if,  therefore,  he  obeys  the 
order  he  renders  himself  liable  for 
an  escape.    Sfiaffer  v.  Riseley,    23 


KINGSTON  (CITY  OF). 

1.  In  pursuance  of  ordinances  duly 
passed  by  defendant's  common 
council  establishing  the  grade  of 
one  of  its  streets,  which  was  cut 
along  the  side  of  a  hill,  and  direct- 
ing the  manner  of  construction,  a 
dry  wall  was  laid  to  carry  the  street 
up  to  grade  in  front  of  the  premises 
of  E.,  plaintiff's  intestate,  which 
were  on  the  lower  side  of  the  street. 
By  such  ordinances  the  owner  of 
abutting  property  was  given  the 
privilege  of  constructing  a  wall  of 
masonry,  but  E.  refused  to  avail 
herself  of  this  permission  or  to  pav 
for  cement  in  which  to  lay  the  wall. 
Subsequently  water  came  down  the 
gutter  on  the  lower  side  of  the  street 
and  passed  through  the  gutter  and 
wall  onto  said  premises,  causing 
damage.  In  an  action  to  recover 
therefor,  it  did  not  appear  that  said 
premises  were  subjected  to  any 
further  burden  in  reference  to  sur- 
face-water than  they  were  required 
to  bear  when  in  their  natural  state, 
hdd,  that  defendant  was  not  liable; 
that  in  establishing  the  grade  and 


adopting  plans  for  the  improvement 
of  the  street  the  common  council 
acted  judicially,  and  in  the  exercise 
of  the  discretionary  power  vested 
in  it,  and  for  such  acts  an  actioa 
would  not  lie;  also,  that  the  action 
could  not  be  sustained  upon  the 
theory  of  negligent  or  unskillful 
construction  of  the  wall.  WaUon 
V.  City  of  KiJigston.  88 

3.  The  ordinances  required  the  side- 
walks, curbs  and  gutters  to  be  con- 
structed by  the  abutting  owners 
or  occupants.  E.  constructed  the 
gutter  in  front  of  her  premises, 
using  cobble-stones,  instead  of  flat 
stone,  as  contemplated  by  the  or- 
dinance, and  the  water  flowed 
through  between  the  cobble-stones 
and  thence  through  the  wall. 
Held,  that,  in  the  absence  of  proof 
establishing  that  defendant's  offi- 
cers or  agents  had  interfered  with, 
the  gutter  after  it  was  laid,  E.,  not 
the  defendant,  was  responsible  for 
the  improper  construction  of  the 
gutter.  Id. 

8.  In  an  action  to  set  aside,  as  illegal 
and  void,  an  assessment  upon 
lands  of    plaintiff    for    paving  a 

.  street  in  the  citv  of  K.,  it  appeared 
that  by  an  ordinance  of  the  com- 
mon council,  passed  at  the  same 
time  with  the  one  authorizing  the 
improvement,  the  grade  of  the 
street  was  declared  to  be  '*  changed 
and  amended."  The  city  charter 
(Chap.  150,  Laws  of  1872,  as 
amended  by  chap.  429,  Laws  of 
1875),  prohibits  a  change  in  the 
^ade  of  a  street  except  upon  peti- 
tion of  a  majority  of  the  owners 
of  the  lineal  feet  frontage  on  that 
part  of  the  street  to  be  graded. 
No  such  petition  was  presented. 
There  was  no  record  of  any  pre- 
viously established  grade  of  the 
street.  It  appeared  that  some  at- 
tempt had  been  made  to  establish 
a  grade  and  to  conform  the  street 
to  it;  but  that  the  surface  of  the 
street  was  very  irregular,  there 
being  low  places  in  which  the 
water  would  stand,  and  one  side 
in  some  places  lower  than  the  other 
side, and  the  grade  was  not  uniform. 
When  the  street  was  paved  it  was 
filled  in  places.   Under  the  contract 

'  for  the  work  the  change  in  the 
actual  surface  of  the  street  did  not 
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increase  the  expense,  no  charge 
being  made  for  the  tilling,  and  the 
assessment  was  simply  for  the  pav- 
ing. The  trial  court  was  requested 
to  find,  as  a  fact,  that  the  change 
of  grade  did  not  increase  the  cost 
or  the  assessment  on  {plaintiff's  lot; 
the  request  was  declined  as  **  im- 
material." Held,  error;  that  it 
devolved  upon  plaintiff  to  show 
that  she  was  damaged  by  the  as- 
sessment made;  also,  that  a  material 
change  in  the  grade  had  been  ef- 
fected by  the  ordinance,  the  expense 
of  wliich  entered  into  the  assess- 
ment; that  the  conforming  of  the 
road-bed  necessarily  required  some 
grading,  but  did  not  necessarily 
effect  a  change  of  the  established 
grade ;  and  that  the  evidence 
showed  there  was  no  change  which 
increased  plaintiff's  assessment. 
aHeilley  y,  aty  of  Kingston,    439 

4.  The  apportionment  it  appeared 
was  made   in    proportion  to  tlie 

g  frontage  of  each  lot  upon  the  street ; 
some  of  the  lots  were  vacant,  others 
occupied  by  valuable  buildings. 
Held,  that,  as  under  the  charter,  it 
was  the  duty  of  the  assessors  to 
determine  the  benefits  derived  by 
the  owners,  in  thus  determining 
•  tliey  acted  judicially,  and  their 
Judgment  as  to  the  amount  of 
benefit  derived  could  not  be  re- 
viewed here  unless  they  acted  upon 
an  erroneous  principle  in  making 
the  assessment;  that  the  assessment 
on  each  lot,  in  accordance  with  the 
number  of  feet  front,  was  not 
necessarily  an  erroneous  principle, 
if  in  the  judgment  of  the  assessors 
the  owners  were  benefited  in  that 
proportion.  Id, 

5.  There  was  a  street  railwaj  whose 
tracks  were,  before  the  improve- 
ment, in,  but  along  the  side  of  the 
street.  The  railroad  company 
agreed  with  the  city  to  ana  did 
remove  its  tracks  to  the  center  and 
paved  the  street  betw^een  its* rails. 
The  charter  provides  that  no  part 
of  the  expense  of  such  an  improve- 
ment shall  be  assessed  on  lands 
"  not  bordering  on  or  touching  the 
street."  It  was  objected  that  the 
railroad  company  should  have  been 
assessed,  ffeld,  untenable;  that 
the  land  occupied  by  it  did  not 
border  on  or  touch  the  street  within 


the  meaning  of  the  charter,  it 
being  simply  a  part  thereof.    Id, 

6.  Said  charter  provides  that  the 
assessment  shall  be  upon  the 
"owners  or  occupants  and  upon 
the  land  deemed  to  be  benefited;" 
also,  that  if  an  assessor  is  inter- 
ested in  property  liable  to  be 
affected  by  such  an  assessment, 
the  common  council  may  appoint 
a  freeholder  to  act  in  his  place.  It 
appeared  that  the  son  of  one  of  the 
assessors  owned  one  of  the  lots 
assessed.  Upon  it  is  a  hotel  and 
the  assessor  lived  there.  It  did 
not  appear  that  the  son  lived  on 
the  premises,  or  who  ran  the  hotel. 
It  was  claimed  that  the  assessment 
was  void  because  said  assessor  was 
interested.  Held,  untenable;  that 
the  evidence  failed  to  show  that 
the  assessor  was  an  "occupant" 
within  the  meaning  of  the  charter, 
or  that  he  was  interested  in  the 
property  assessed.  Id, 

.  The  latter  alleged  defect  was  not 
set  forth  in  the  complaint.  It  was 
proved  by  evidence  de  hors  the 
record,  under  objection  by  defend- 
ant's counsel.  Held,  that  the  evi- 
dence was  improperly  received ; 
and  that  the  question,  therefore, 
was  not  properly  presented  on 
appeal.  Id. 


LACHES. 

1.  In  an  action  upon  an  undertaking 
given  to  secure  the  release  of  one 
H.  from  an  order  of  arrest,  issued 
in  a  civil  action,  it  appeared  that 
execution  against  the  body  of  II. 
wms  not  issued  until  a  year  and  a 
half  after  the  return  unsatisfied  of 
the  execution  against  his  property. 
H.  could  not  then  be  found.  He 
had  remained  in  the  vicinity  for  a 
long  time  after  entry  of  the  judg- 
ment. It  appeared,  however,  that 
defendant  had  requested  plaintiff's 
attorney  not  to  press  or  pursue  H. 
in  the  matter,  and  he  swore  that 
this  was  the  reason  for  the  delay 
in  issuing  the  body  execution. 
Held,  that  any  laches  on  the  part 
of  plaintiff  was  excused.  Carr  v. 
Sterling.  558 

2.  The  fact  that  all  the  heirs  of  a 
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deceased  plaintiff,  in  an  action  to  | 
compel  a  specific  performance  by  I 
the  vendor  of  a  contract  for  the 
sale  of  land,  are  infants  is  not  a ' 
legal  excuse  for  a  failure  on  their 
part  to  perform  the  contract  of 
their  ancestor,  and  the  IdcJies  which 
would  have  barred  the  action  had 
he  survived,  will  bar  its  prosecution 
by  them.     Hayes  v,  Nourae.      595 


8.  The  right  of  the  plamtift  in  such 
an  action  to  revive  and  continue  it 
afi^ainst  the  successors  in  interest 
of  a  deceased  defendant  may  be 
lost  by  long  delay  in  making  the 
application,  especially  if  the  suc- 
cessors are  purchasers  in  ^ood  faith, 
and  if  the  condition  and  value  of 
the  property  have  greatly  changed, 
and  the  only  witnesses  by  whom 
the  facts  in  issue  could  have  been 
established  are  dead.  Id. 


LANDLORD  AND  TENANT. 

1.  The  creditors  of  an  insolvent 
lessee  have  no  equitable  claim  to 
the  profits  issuing  from  leased  land 
until  after  the  landlord's  claim  for 
rent  is  satisfied.  OtU  v.  Conway,  18 

2.  Plaintiffs  leased  certain  premises 
to  8.,  who,  thereafter  was  ad- 
judged a  lunatic  and  a  committee 
of  his  estate  appointed.  While 
proceedings  were  pending  to  com- 
pel the  committee  to  pay  rent,  by 
agreement  rent  paid  m  by  a  sub- 
tenant of  a  portion  of  the  premises 
was  deposited  to  await  the  result 
of  this  action  to  determine  who 
was  entitled  thereto.  It  appeared 
that  the  estate  was  insolvent. 
Rddy  that  plaintiff  was  entitled  to 
so  much  of  the  sum  deposited  as 
was  paid  for  rent  which  accrued 
after  default  in  payment  of  rent 
under  the  original  lease.  Id. 

8.  While  said  proceeding  was  pend- 
ing the  parties  enterea  into  stipu- 
lations, under  and  in  pursuance  of 
which  a  part  of  the  premises  was 
leased  to  different  parties.  Each 
of  the  stipulations  recited  that  the 
tenant  named  therein  might  occupy 
"for  the  benefit  of  whom  it  may 
concern,"  and  that  the  assent  of 
the  parties  thereto  should  in  no 


I 


respect  alter  their  legal  position 
toward  each  other;  all  but  one 
provided  that  payment  of  rent  by 
check  should  be  deposited,  and  at 
the  determination  of  the  contro- 
versy paid  "  to  the  party  held  to 
be  in  possession  of  the  said  prem- 
ises." It  was  finally  adludged  in 
said  proceedings  that  the  lunatic 
himself  was  in  possession.  BM, 
that  defendant,  as  committee,  was 
entitled,  under  the  stipulation,  to 
the  rent  so  paid  in  and  deposited. 

Id. 

4  The  other  stipulation  provided 
that  the  rent  should  be  deposited 
*'  and  finally  paid  over  to  the  partr 
ultimately  entitled  tHereto."  Hm, 
that  this  referred  to  the  final  determ- 
ination of  the  pending  proceed- 
ing, and  that  the  lunatic  and  his 
estate  were  entitled  thereto.      Id. 

5.  Where  damages  are  claimed  solely 
because  of  the  failure  of  a  lessor  to 
give  the  lessee  possession  of  the 
demised  premises,  its  measure  is 
the  excess  of  the  rental  value  over 
the  rent  reserved  in  the  lease. 
Doddi  V.  HakM.  260 

6.  A  lessee  in  possession  is  estopped 
from  contesting  with  his  lessor  the 
validity  of  the  contract  under 
which  he  has  acquired  possession. 
Mayor f  etc.  v.  Huntington.        681 

No  equity  exists  in  fawr  of 

tenant  who  procures  himseif  to  be  ap- 
pointed guardian  of  infants  claiming 
interest  in  demised  lands,  and  there- 
upon denies  title  of  his  landlord. 

See  Cornell  v.  Hayden.  271 


LEASE. 
See  Landlobd  and  Tek ant. 

LIEN. 

.  After  the  assignment  of  a  mort- 
gage, which  was  not  recorded,  the 
mortgagee,  at  the  request  of  t&e 
owner  of  the  equity  of  redemption 
and  without  the  knowledge  or 
consent  of  the  assignee,  caus^  the 
same  to  be  canceled  of   record. 
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Said  owner  then  executed  another 
mortgage  on  the  premises  to  mort- 
gagees who  had  full  notice  of  the 
facts;  they  assigned  the  same  to 
bonafde  purchasers  who  foreclosed 
the  mortfirage,  and  on  the  fore- 
closure sale  the  premises  were  pur- 
chased by  the  mortgagees  in  the 
name  of  an  agent  or  representative 
who  con  veyea  the  same  to  a  person 
having  full  knowledge  of  the 
equities  of  the  holder  of  the  oridnal 
mortgage.  In  an  action  to  fore- 
close said  mortgage,  hdd,  that  it 
was  a  lien  prior  to  the  interest  of 
said  subsequent  mortgagees  or  the 
grantee  of  their  agent;  that  while, 
upon  transfer  of  the  subsequent 
moxi^^e  to  bona  fda  purchasers, 
-it  became  in  their  hands  a  Uen 
prior  to  that  of  plaintiff's  mortgage, 
owing  to  the  protection  afford^ 
bv  the  recording  act,  upon  pur- 
chase of  the  premises  by  one  acting 
for  the  mortgagees,  plaintiff's 
equity  at  once  reattached.  Clark 
V.  McNeal,  287 

'2.  A  pending  action,  brought  to 
establish  title  to  or  a  lien  upon 
land,  does  not  of  itself,  nor  does  a 
duly  recorded  notice  of  its  pend- 
ency, make  the  title  defective  or 
create  a  lien  on  the  land.  Hayes 
V.  JVimrse,  595 

See  Mechanic's  Lien. 


MANDAMUS. 

1.  The  relator,  a  patrolman  of  the 

?)lice  force  of  the  citj  of  New 
ork,  was  arrested  by  his  superior 
officer  on  June  13,  1879,  on  a 
charge  of  felony,  and  was  im- 
prisoned until  January  17,  1880, 
when  he  was  acquitted  on  trial. 
On  that  day  he  reported  for  duty. 
On  January  twenty-four  he  was 
dismissed  from  the  force.  In  pro- 
ceedings by  mandamits  to  compel 
payment  of  his  salary  from  the 
time  of  his  arrest  to  that  of  his 
dismissal,  the  trial  court  gave  a 
money  Judgment  against  the 
defendant.  Held,  error.  Bsajde 
ex  rel.  v.  I\)l%ee  Comrs,  245 

:2.  In   proceedings   by    mandamus, 
SioKELs — Vol.  LXIX. 


instituted  by  a  *  commissioner  of 
highways,  to  compel  the  board  of 
town  auditors  to  audit  certain 
claims  against  the  town  for  costs 
awarded  against  the  relator  and 
paid  by  him  in  actions  brought  by 
him  as  such  commissioner,  and 
for  mone^  expended  b^  him  in 
that  capacity,  it  was  admitted  that 
the  claims  had  been  presented  to 
former  boards  and  rejected  by 
them  on  the  ground  that  the  town 
was  not  legallv  liable  to  pay  them. 
J9S^,that  the  former  adjudications 
were  conclusive,  and  that  until 
reversal  they  formed  a  bar  to  a 
reauditing  of  the  bills  and  to  the 
application  for  a  mandamus  to 
compel  it.    BeopU  ex  reLv.  Barnes, 

817 

3.  In  determining  as  to  the  liability 
of  the  town  the  board  acts  judi- 
cially, and  its  action  cannot  be 
reviewed  or  controlled  by  the 
courts  through  a  writ  of  mandamus 

Id, 


MARRIAGE. 

1.  A  mutual  agreement  between 
competent  parties  to  take  each 
other  for  husband  and  wife  con- 
stitutes a  valid  marriage,  even  if 
not  in  the  presence  of  witnesses. 
OaU  V.  Gall  109 

2.  Such  a  marriage  may  be  proved 
by  showing  actual  cohabitation  as 
husband  and  wife,  acknowledg- 
ment, declarations,  conduct,  re- 
pute, reception  among  neighbors 
and  relations,  etc.  Id, 

3.  Where  it  appears  that  the  inter- 
course was  illicit  at  first,  but  was 
not  accompanied  by  any  of  the 
evidences  of  marriage,  and  subse- 
quently it  assumed  a  matrimonial 
character  and  was  surrounded  by 
the  evidences  of  a  valid  marriage 
above  named,  a  question  of  fact  is 
presented  for  the  determination  of 
a  jury.  Id, 

4.  The  provisions  of  the  Revised 
Statutes  (2  R.  S.  139,  §  6)  per- 
mitting a  person  already  married 
to  marry  again,  where  the  former 
husband  or  wife  has  absented  him. 

88 
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self  or  herself  for  five  successive 
years  without  being  known  by  such 
person  to  be  li\ing  during  that 
time,  and  declaring  the  second 
marriage  to  be  void  only  from  the 
time  its  nullity  shall  be  pronounced 
by  a  court  of  competent  jurisdic- 
tion, is  based  upon  the  probability 
that  in  such  case  the  absentee  is 
dead,  and  is  designed  to  protect 
the  person  who,  in  good  faith,  acts 
upon  the  statute.  Id. 

5.  The  mere  fact  that  a  wife  has 
absented  herself  for  five  years,  and 
that  her  husband  has  not  heard 
from  her  in  that  time,  docs  not 
justify  him  in  marrying  again;  it 
must  appear  that  he  act(3  as  a 
reasonable  man  desiring  to  act  in 
good  faith  would  have  acted  under 
the  circumstances.  Id. 

6.  Where,  therefore,  it  appeared  that 
a  wife  left  her  husband  shortly 
after  marriage,  which  occurred  in 
1865,  and  articles  of  separation 
were  signed  by  them ;  that  he  never 
saw  her  afterward  and  believed  the 
articles  of  separation  were  a 
divorce;  that  he  heard  she  was 
dead  in  1870;  that  he  married  again 
in  18 ri;  that  his  former  wife  was 
living  in  1873;  that  he  never,  ex- 
cept on  one  occasion,  inquired  to 
ascertain  where  she  was,  although 
he  continued  to  live  in  the  same 
neighborhood  with  her  relatives 
and  was  acquainted  with  some  of 
them;  that  he  told  his  second  wife, 
both  before  and  after  he  married 
her,  that  his  former  wife  was  living, 
but  that  he  had  a  divorce  from  her, 
h^ld,  the  evidence  Justified  a  con- 
clusion that  the  man  in  marrying 
again  did  not  act  in  good  faith; 
and  so  that  the  second  marriage 
was  void.  Id. 


MARRIED  WO^IEN. 

1,  Defendants  executed  to  plaintiff 
an  instrument  in  writing  bjr  which, 
for  a  valuable  consideration,  they 
agreed  that  F.,  who  the  instru- 
ment stated  "  has  purchased,  or  is 
about  to  purchase,  anthracite  coal " 
of  defendant,  "shall  pay  said 
company  at  such  time  or  times, 
and  at  such  prices  as    may    be 


agreed  upon  "  between  them,  "  for 
all  coal  that  may  be  Bbipped  to  him 
up  to  the  Ist  day  of  May,  1882." 
In  case  of  default  of  F..  defend- 
ants agreed  "  to  pay  for  the  same, 
whether  the  indebtedness  be  in 
open  account  or  embraced  in  notes, 
drafts  or  bills  of  exchange."  In 
an  action  upon  the  instrument  it 
appeared  that  K.,  one  of  the  de- 
fendants, was  a  married  woman, 
not  engaged  in  any  business,  and 
it  did  not  appear  that  the  instru- 
ment was  executed  for  her  benefit 
or  for  that  of  her  separate  estate. 
Udd,  that  a  nonsuit  was  properly 
directed  as  to  her.  D.,L.A  W,  R. 
R.  (Jo.  V.  Burkard.  197 

3.  In  an  action  to  recover  for  a 
quantity  of  meat  alleged  to  have 
been  sold  between  April,  1878, 
and  April,  1880,  to  defendant,  a 
married  woman,  the  owner  of  a 
hotel,  which  it  was  alleged  she  car- 
ried on  on  her  sole  and  separate 
account,  it  did  not  appear  that  she 
ever  personally  contracted  with 
plaintiff 'for  the  meat,  or  in  any 
manner  induced  him  to  deliver  it 
or  ever  promised  to  pay  for  it;  on 
the  contrary,  it  appeaj^ed  that 
plaintiff's  negotiations  were  with 
defendant's  husuand,  who  did  not 

Eretcnd  to  be  acting  as  agent,  but 
eld  himself  out  to  the  public  as 
the  proprietor  of  the  business.  It 
was  proved  that  defendant  owned 
the  property,  which  fact  plaintiff 
knew;  that  she  resided  there  with 
her  husband  and  four  children, 
and  did  such  work  about  the  hotel 
aj3  is  customary  for  the  wife  of  a 
hotel  proprietor,  and  that  she  did 
not  lease  the  hotel  to  her  husband; 
also,  that  the  business  cards  of  the 
house  were  signed  by  the  husband 
as  proprietor,  and  he  assigned  the 
guests  their  rooms,  purchased  all 
supplies,  employed  the  servants, 
received  the  money  due  from  guests 
and  disbursed  it  as  he  saw  fit. 
There  was  no  evidence  that  de- 
fendant ever  attempted  to  interfere 
with  or  control  her  husband's  man- 
agement of  the  hotel,  or  ever 
authorized  him  to  act  for  her,  or 
that  she  pretended  at  any  time  to 
be  carrying  on  a  separate  business, 
or  that  any  credit  was  ever  obtained 
by  her  husband  in  her  name  or 
ostensibly  on  her  account.    Hdd, 
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that  plaintiff  was  not  entitled  to 
recover;  that  to  maintain  the  ac- 
tion it  was  necessary  for  plaintiff 
to  show  that  defendant  was  carry- 
ing on  the  business  on  her  own  ac- 
count and  for  her  own  benefit,  and 
that  her  husband  acted  simply  as 
her  aarent.  IHckerson,  v.  Sogers, 
*  405 

\,  R  seems  that,  prior  to  the  passage 
of  the  enabling  act  of  1884  (Chap. 
380,  Laws  of  1884),  a  married 
woman  could  only  contract  in 
cases  where  authority  was  ex- 
pressly conferred  by  statute.  She 
could  bind  herself:  First.  Where 
the  obligation  was  created  in  or 
about  carrying  on  her  trade  or  busi- 
ness. Second,  Where  the  contract 
related  to  or  was  made  for  the  bene- 
fit of  her  separate  estate.  Third. 
Where  the  intention  to  charge  her 
separate  estate  was  expressed  in 
the  instrument  or  contract  bv 
which  the  liability  was  created. 
Fourth,  Where  the  debt  was 
created  for  the  property  purchased 
by  her.  The  contract  could  be  ex- 
press or  implied  and  made  person- 
ally or  by  agent,  and  she  could 
authorize  her  husband  to  act  as 
such  agent,  and  upon  contracts 
thus  made  and  debts  thus  created 
her  separate  estate  would  be 
chargeable.  -W. 

See  Husband  and  Wife. 


3IARSHALING  ASSETS. 

1.  Plaintiffs  leased  certain  premises 
to  S.,  who,  thereafter,  was  ad- 
judged a  lunatic,  and  a  committee 
of  iiis  estate  appointed.  While 
proceedings  were  pending  to  com- 
pel the  committee  to  pay  rent,  by 
agreement  rent  paid  in  by  a  sub- 
tenant of  a  portion  of  the  premises 
was  dei)Osited  to  await  the  result 
of  this  action  to  determine  who 
was  entitled  thereto.  It  appeared 
that  the  estate  wiis  insolven t.  Held, 
that  plaintiff  was  entitled  to  so 
much  of  the  sum  deposited  as  was 
paid  for  rent  which  accrued  after 
default  in  payment  of  rent  imder 
the  original  lease.  Otis  v.  Con- 
way. 13 

2.  The  facte  stated  in  a  case  sub- 


mitted under  the  Code  of  Civil 
Procedure  (§1279)  were  substan- 
tially these:  The  firm  of  M.'s  Sons, 
were  the  financial  agents  of  the 
plaintiff.  H.,  one  of  said  firm, 
was  also  plaintiff's  treasurer.  The 
firm  kept  the  transfer  book,  paid 
all  dividends  to  plaintiff's  stock- 
holders and  frequentlv  was  in  ad- 
vance to  it,  but  neither  chargied 
nor  allowed  interest,  and  on  plaint- 
iff's books  the  account  was  kept  in 
the  name  of  the  firm;  it  kept  no 
account  in  the  name  of  H.  as 
treasurer.  Remittances  made  by 
plaintiff  were  at  one  time  made  to 
the  order  of  H.,  but  at  his  req^uest 
they  were  thereafter  made  direct 
to  the  order  of  the  firm.  Plaint- 
iff's annual  printed  reports  stated 
its  funds  were  in  the  hands  of  the 
firm;  there  was  no  statement  show- 
ing funds  in  the  hands  of  the 
treasurer.  The  firm  failed  and 
made  an  assignment  for  the  benefit 
of  creditors  without  preferences. 
The  members  of  the  firm  also  made 
assignments  of  their  individual 
estates.  *  At  this  time  the  firm 
books  showed  an  indebtedness  to 
plaintiff  of  |{94,000.  The  firm 
assets  were  not  sufficient  to  pay  its 
debts.  The  individual  estate  of 
H.  would  pay  his  individual  in- 
debtedness, including  the  balance 
due  plaintiff,  if  that  should  be  de- 
cidea-  to  be  an  individual,  not  a 
firm  indebtedness.  Held,  that  the 
statement  failed  to  show  a  receipt 
by  n.,  as  treasurer,  of  the  moneys 
in  controversy,  but  the  indebted- 
ness appeared  to  be  simply  that  of 
the  firm;  and  that  plaintiff  was 
only  entitled  to  share  with  other 
firm  creditors  in  the  surplus  of  the 
individual  assets  of  H.  after  pay- 
ment of  his  individual  indebted- 
ness JV.  r.,  Prov.  db  B.  K  B. 
Co.  V.  Dixon.  80 


MASTER  AND  SERVANT. 

1.  In  an  action  to  recover  damages 
for  iniuries  alleged  to  have  been 
caused  by  defendants'  negligence 
these  facts  appeared :  Plaintiff  was 
employed  as  shoveler  in  defend- 
ants* sugar  refinery,  upon  the 
second  door  of  which  there  are 
bins  for  the  refined  sugar.    In  the 
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bottom  of  each  bin  is  an  orifice 
about  two  feet  square,  through 
which  the  su  gar  falls  into  a  packer. 
It  is  the  duty  of  the  shovelers, 
amon^  other  things,  when  the  dis- 
charging orifice  of  a  bin  becomes 
clogged,  to  open  it  by  running  a 
pole  down  through  and  loosening 
the  sugar.  Plaintiff  had  been  en- 
gaged in  this  work,  and  was  ac- 
quainted with  the  construction  of 
the  bins  and  the  method  of  dis- 
charging sugar.  The  orifice  of  a 
bin  became  clogged  and  plaintiff 
entered  with  a  co-employe  to  open 
it.  The  pole  not  being  long  enough 
to  effect  the  purpose,  they  dug 
down  into  the  sugar  far  enough  to 
reach  the  orifice  with  the  pole. 
On  opening  it  alsudden  and  unusual 
subsidence  of  the  sugar  occurred 
and  plaintiff  was  drawn  down  and 
surrounded  by  sugar;  his  co-em- 
ployes threw  a  rope  around  his  body 
ana  pulled  him  out,  whereby  he 
received  the  injuries  complained 
of.  It  was  clearly  proved  that  the 
bins  had  long  been  in  use,  and  no 
witness  was  called  to  show  that 
they  were  defectively  constructed, 
out  of  repair,  or  that  they  might 
have  been  improved.  The  only 
evidence  to  show  defendants' 
knowledge  of  the  danger  was  that 
of  a  former  employe  who  testified 
that  it  was  necessary  in  working 
to  go  on  to  the  sugar,  an(^  that  it 
was  liable  to  run  in  ui)on  a  person 
thus  employed;  that  it  happened 
twice  to  him,  once  the  foreman 
being  present.  The  questions  of 
defendants'  negligence  and  plaint- 
iff's contributory  negligence  were 
submitted  to  the  juir,  who  found 
for  the  defendants.  Held,  no  error 
for  which  plaintiff  could  complain. 
Bohn  V.  Havtiueyer.  296 

2.  B  aeems  the  evidence  was  insuffi- 
cient to  justify  the  submission 
of  the  question  of  defendants'  neg- 
ligence to  the  jury.  Id. 

Z.  Plaintiff,  a  switchman  employed 
in  defendant's  yard  at  E.,  while 
engaged  in  coupling  cars  stepped 
into  a  cattle-guard  and  was  injured. 
In  an  action  to  recover  damages,  it 
appeared  that  the  cattle-guard  was 
near  scales  where  defendant 
weighed  its  cars,  and  the  cars, 
when  pushed  from  the  scales  passed 


over  it ;  it  had  been  there  for  several 
years,  and  no  injury,  so  far  as 
appeared,  had  resulted  from  it. 
Plaintiff  had  been  in  defendant's 
employ  three  days.  The  accident 
happened  In  the  evening.  Plaint- 
iff had  a  lighted  lantern  and  was 
directed  to  couple  a  car  just  pushed 
from  the  scales  with  one  that  had 
preceded  it ;  the  ends  of  the  two 
cars  which  he  sought  to  couple 
were  over  the  cattle-guard;  he 
stepped  into  it  and  the  inlury  re- 
sulted. Plaintiff's  duties  had  not 
previously  called  him  to  the  place 
in  question.  Hdd,  the  fact  that 
the  location  of  the  cattle-guaid 
was  at  a  place  where  cars,  when 
weighed,  were  habitually  coupled, 
imposed  upon  defendant  the  duty 
to  use  care  to  make  that  place  rea- 
sonably safe  for  its  employes;  and 
the  evidence  authorized  a  finding 
that  defendant,  in  permitting  the 
cattle-guard  to  remain  in  that  place 
in  the  condition  it  was,  failed  to 
perform  its  duty  to  its  employes, 
and  so  was  chargeable  with  neg- 
ligence; also,  that  the  evidence  iu.v 
tined  a  finding  that  plaintiff  had 
no  knowledge  of  the  cattle-guard, 
and  was  not  guilty  of  negligence  in 
failing  to  observe  it.  JrrSfenburg 
V.  X.  a  R.  Co.  583 


JVIECHANIC'S  LIEX. 

1.  Defendant  V.  enterea  into  a  con- 
tract with  the  city  of  Y.  for  im- 
proving one  of  its  streets;  the  con- 
tract made  it  the  duty  of  the  city 
engineer  to  report  to  the  common 
council  in  c&se  the  contractor 
should  refuse  or  neglect  to  supply 
a  sufficiency  of  skilled  woronen 
or  proper  materials,  or  should  fail 
in  any  respect  to  prosecute  the 
work  with  promptness  and  dili- 
gence, or  omit  to  fulfill  any  provi- 
sion of  the  contract,  and  Uie  com- 
mon council  were  authorized,  if 
satisfied  of  the  correctness  of  such 
a  re{)ort,  to  declare  the  contract 
forfeited,  to  employ  other  persons 
to  finish  the  work  "accoraing  to 
the  plans  and  specifications;"  and 
to  deduct  the  expenses  from  any 
sum  due  the  contractor.  While 
the  contractor  was  engaged  in  per- 
formance the   engineer   reported 
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that  the  time  for  the  completion  of 
the  contract  had '"long  since  ex- 
pired "  and  that  the  contractor  had 
neglected  to  perform  it  in  other 
respects.  Pursuant  to  resolution 
of  the  common  council  notice  was 
given  the  contractor  that  unless  the 
work  was  prosecuted  with  dili- 
gence and  promptness  the  city 
would  consider  the  contract  vio- 
lated and  forfeited,  and  that  other 
persons  would  be  employed  to  fin- 
ish the  work  and  the  expense 
charged  against  the  contractor; 
and,  thereafter,  that  body  adopted 
a  resolution  that  the  contract  was 
broken  and  forfeited  and  the  work 
was  completed  by  the  city.  Some 
of  the  work  done  by  the  contractor, 
which  was  imperfect,  was  taken 
down  and  rebuilt.  No  notice  had 
been  given  by  the  city  to  the  con- 
tractor to  take  down  and  rebuild 
or  otherwise  change  any  of  the 
work  he  had  done.  In  an  action 
to  foreclose  a  mechanic's  lien  upon 
the  moneys  unpaid  the  city  claimed 
to  set-off 'the  amount  expended  in 
completing  the  contract.  The  trial 
court  excluded  evidence  of  the 
cost  of  taking  down  and  rebuild- 
ing the  imperfect  work,  holding 
that  the  city  having  declared  the 
contract  forfeited  on  one  ground 
could  not  thereafter  allege  other 
grounds,  and  that  it  was  not  au- 
thorized to  take  down  and  rebuild 
any  work  until  the  engineer  had 
made  a  report  that  the  contractor 
had  neglected  or  refused  to  take 
down  and  properly  replace  such 
work.  Held,  error;  that  the  for- 
feiture contemplated  by  the  con- 
tract applied  only  to  the  contractor; 
and  that  upon  forfeiture  the  city 
had  the  right  to  go  on  and  com- 
plete the  contract,  not  simply 
remedying  the  defects  pointed  out 
in  the  report,  but  in  all  other  re- 
spects wherein  the  work  was  not 
completed  according  to  the  terms 
of  the  contract;  that  it  was  not  re- 
quisite to  specify  in  the  resolution 
all  the  grounds  of  forfeiture,  but 
it  was  sufficient  to  specify  one  tena- 
ble ground.  Powers  v.  City  of 
Tojikers,  145 

t.  Several  other  lienors  who  were 
made  defendants,  and  the  amount 
of  whose  respective  liens  was  less 
than  $500,  claimed  that  as  against 


them  no  appeal  to  this  court  could 
be  taken  from  the  judgment.  Held, 
that  the  *' amount  in  controversy," 
within  the  meaning  of  the  provi- 
sion of  the  Code  of  Civil  Procedure 
limiting  appeals  to  this  court  (§191, 
sub.  3),  was  the  amount  due  the 
contractor;  and,  as  this  exceeded 
$500,  that  the  judgment  was  ap- 
pealable, la. 


]^IEMORANDA. 

In  an  action  to  recover  for  services 
and  expenses,  plaintiff  was  per- 
mitted to  put  in  evidence  a  book 
of  memoranda  made  by  him;  this 
was  objected  to  generally.  Hdd, 
that  as  the  memoranda  might  have 
been  made  competent  by  plaintiff's 
testimony  verifying  the  entries  as 
original  and  correct,  and  showing 
he  was  unable  to  recollect  the 
items  independent  of  the  memo- 
randa, the  general  objection  was 
not  well  taken.  Wilson  v.  Kings^ 
Co.  El.  R.  R.  Co,  487 


MILK. 
See  Dairy  Comhisbioner. 

MISTAKE. 

In  an  action  upon  ^an  undertaking 
alleged  to  have  been  given  to 
secure  the  release  of  one  H. 
from  an  order  of  arrest  issued  in  a 
civil  action  brought  in  the  Superior 
Court  of  the  city  of  New  York, 
the  complaint  alleged  that  the 
undertaking  w'as  executed  and 
accepted  under  an  agreement  that, 
upon  its  execution,^!!,  should  be 
discharged  from  arrest,  defendant 
agreeing  to  fully  perform  and 
abide  by  its  terms.  Said  under- 
taking was  entitled  in  the  Supreme 
Court,  and  did  not  conform  to  the 
provision  of  the  Code  of  Civil 
Procedure  (§  675),  and  plaintiff 
claimed  to  recover  upon  it,  not  as 
a  statutory  undertaking;  but  as  an 
agreement  valid  at  common  law. 
Iteld,  that,  treating  the  undertak- 
ing as  an  agreement,  the  mistake 
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in  the  entitling  was  not  available; 
that  no  particular  form  was  neces- 
sary, nor  was  it  necessary  that  it 
should  be  entitled,  and  so  the 
words  "Supreme  Court"  might 
be  treated  as  surplusage;  and  that 
this  action  was  maintainable.  Carr 

558 


MORTGAGE. 
See  Chattel  Mortgage. 

FORECLOSXTRE. 


MOTIONS  AND  ORDERS. 

1.  In  an  action  to  determine  conflict- 
ing claims  of  lienor  to  personal 
property,  orders  were  granted  in 
the  action  appointing  a  receiver 
and  directing  him  to  sell  the  prop- 
erty and  confirming  his  report  of 
sale.  EM,  that  these  order  being 
proper  to  the  action  and  resting  in 
the  discretion  of  the  court,  were 
not  reviewable  here.  Oatrander  v. 
Weber.  96 

2.  The  record  on  appeal  in  an  equity 
action  showed  that  the  action  was 
brought  to  trial  at  a  circuit  before 
a  jury;  that  at  the  close  of  the  evi- 
dence defendant's  counsel  moved 
to  dismiss  the  complaint  and 
plaintiff  asked  to  go  to  the  iury 
upon  certain  questions  of  fact. 
Plaintiff's  mdlion  was  denied,  the 
complaint  dismissed  and  excep- 
tions ordered  to  be  heard  in  the 
first  instance  at  General  Term.  At 
General  Term  an  order  was  entered 
overruling  the  exceptions  and 
denying  plaintiff's  motion  for  a 
new  trial,  and  a  judgment  was 
then  entered  which  recited  the 
trial,  the  direction  for  the  dismissal 
of  the  complaint,  the  exceptions 
thereto,  the  order  that  they  be 
heard  in  the  first  instance  at  Gen- 
eral Term,  the  motion  for  a  new 
trial  and  the  decision  of  the  Gen- 
eral Term  thereon,  and  adjudged 
that  the  complaint  be  dismi^ed 
with  costs  and  disbursements. 
Plaintiff  ajjpealed  to  this  court, 
stating  in  his  notice  of  appeal  that 
he  intended  to  bring  up  for  review 
the  order  of  the  General  Term 


denying  the  motion  for  a  new  trial. 
Held,  that  the  record  presented  no 
question  for  review  upon  the 
merits ;  that,  regarding  the  pro- 
ceeding as  a  trial  by  the  court,  no 
decision  was  made  as  required  by 
the  Code  of  Civil  Procedure;  that 
there  was  no  authority  to  direct 
exceptions  in  a  case  triable  by  the 
court  to  be  heard  in  the  first  in- 
stance at  the  General  Term,  that 
proceeding  being  limited  to  a  case 
triable  by  a  jury.  (§  1000.)  Mac- 
Naughton  v.  Osgood,  574 

3.'  A  motion  for  a  new  trial,  except 
in  the  cases  specified  in  sections 
990,  1000  and  1001  of  said  Code. 
must,  in  the  first  instance,  be 
made  at  Special  Term.  Id', 

i8s»  Appeal. 


MUNICIPAL  CORPORATIONS. 

See  Brookltn  (City  op), 
Kingston  (City  of). 
New  York  (City  of). 
YoNKERs  (City  op>. 


NAVIGATION. 

1.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  208,  §  67),  pro- 
hibiting the  commissioners  of  the 
land  office  from  making  grants  of 
land  under  the  waters  oi  navigable 
streams  ' '  to  any  person  other  thim 
the  proprietor  of  the  adjacent 
laijds,"  has  reference  to  proprietors 
of  the  adjacent  uplands.  Rtimmu 
V.  JV^.  F.  &  N.  R  RR,Co,      433 

2.  A  railroad  companv  that  has  ac- 
quired title  to  land  under  water 

V  some  distance  from  the  ^ore  for 
the  purpose  of  constructing  its 
road-bed,  and  has  built  thereon  an 
embankment  supporting  its  tracks, 
leaving  a  bay  between  the  embank- 
ment and  the  original  shore  Une 
into  which  the  tide  ebbs  and  flows, 
is  not  a  "proprietor  of  adjacent 
lands  "  within  the  meaning  of  said 
provision,  and  the  owner  of  the 
upland  adjoining  the  original 
shore,  not  the  railroad  corporation, 
is  entitled  to  the  grant.  Id, 
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3.  It  seems  the  provision  of  the  Gen- 
eral RaUroad  Act  of  1850  (§g  25-49, 
chap.  140,  Laws  of  1850),  empower- 
ing said  commissioners  to  make 
grants  of  state  lands  to  railroad 
corporations,  includes  a  power  to 
grant  to  such  a  corporation  lands 
under  water  for  the  erection  of 
docks  necessary  to  the  transaction 
of  its  business.  Id, 

4.  It  was  the  intent  of  the  legislature, 
in  the  passage  of  the  act  of  1846 
creating  the  H.  R.  R.  R.  CJo.,  and 
authorizing  the  construction  of  its 
road  along  the  east  shore  of  the 
Hudson  river  (Chap.  216,  Laws  of 
1846),  to  protect  the  upland  owners 
along  said  shore  in  their  access  to 
the  waters  of  the  river,  and  to 
maintain  their  rights  in  the  river 
unimpaired  by  the  construction  of 
the  raUroad  (gg  15,  16),  and  it  did 
not  change  the  policy  of  the  state 
with  reference  to  the  promotion  of 
commerce  on  the  river,  or  deprive 
the  said  commissioners  of  the 
power  to  make  grants  of  land  under 
water  to  the  o'wner  of  the  uplands. 

Id, 

6.  Plaintiffs  are  the  owners  of  certain 
uplands  bordering  upon  the  east- 
erly shore  of  the  Hudson  river. 
In  1848  their  predecessors  in  title 
deeded  to  the  H.  R.  R.  R.  Co.  a 
strip  of  land,  partly  above  high- 
water  mark  and  partly  under  the 
water  of  the  river,  retaining,  how- 
ever, a  large  port  of  the  original 
shore  line.  Upon  said  strip  the 
railroad  company  constructed  an 
embankment  several  feet  above 
hJgh-water  mark  for  their  rpad- 
bcd,  which  embankment  is  be- 
tween plaintiffs'  uplands  and  the 
channel  of  the  river,  but  a  con- 
siderable distance  outside  of  the 
original  shore  line.  A  culvert  or 
opening  was  built  in  the  embank- 
ment, through  which  the  waters 
flowed  into  me  bay,  between  it  and 
the  said  shore  line.  In  1868  said 
company  obtained  from  the  com- 
missioners of  the  land  office  a  grant 
of  the  land  under  water  covered  by 
its  road- way,  and  extending  west- 
ward into  the  river  200  feet  In 
1885  said  commissioners  executed 
to  plaintiffs  a  grant  of  land  under 
-water  extending  along  the  whole 
water  front  of  their  uplands,  and 


westward  into  the  river  a  con- 
siderable distance  beyond  the  said 
company's  road,  the  grant  ex- 
pressljr  excepting  and  reserving 
the  nehts  of  said  company.  In 
1881  defendant  built  a  portion  of 
its  road  in  the  waters  of  the  river, 
in  front  of  plaintiff's  uplands,  west 
of  the  H.  R  R.  R.  Co.'s  road; 
partly  on  the  land  so  granted  to 
said  companv  and  partly  outside, 
but  within  the  lines  of  plaintiffs' 
grant.  Heldy  that  the  grant  to  the 
plaintiffs  was  valid,  and  that  an 
action  was  maintainable  to  restrain 
defendant  from  operating  its  road 
over  and  upon  the  lands  so  granted. 

Id, 


NEGLIGENCE. 

1.  Plaintiff  was  in  the  employ  of 
defendant,  engaged  in  working  a 
press  used  in  stamping  tin  plates 
for  roofing.  The  press  haa  two 
dies,  between  which  the  plates 
were  placed.  While  so  engaged 
plaintiff's  hand  was  caught  and 
crushed  between  the  dies.  In  an 
action  to  recover  damages  for  the 
injury  plaintiff  claimed,  and  his 
evidence  tended  to  show,  that  the 
press  was  out  of  repair,  so  that 
the  clutch,  which  was  designed  to 
hold  the  upper  die  in  place  until 
the  operative  by  the  pressure  of  his 
foot  on  a  treadle  released  it  and  let 
it  down  upon  the  tin  plate  on  the 
lower  die,  would  occasionally  fly 
out  of  position  letting  the  die  down 
without  pressure  on  the  treadle, 
and  that  this  happened  at  the  time 
of  the  injury.  It  appeared  by  plaint- 
iff's testimony  that  he  had  been 
operating  this  press  for  about  a 
year;  that  three  times  before  the 
accident  the  upper  die  had  thus 
descended,  the  last  time  about  an 
hour  previous;  also,  that  once 
before  plaintiff  s  hand  was  caught 
between  the  dies  and  the  thumb  in- 
jured. A  stick  was  provided  for 
moving  the  plates  between  the  dies, 
and  a  notice  was  posted  upon  the 
press  forbidding  employes  "  imder 
an^  circumstances  from  placing 
their  hands  or  fingers  under  the 
press.  Defendant's  superintendent 
and  foreman  had  both,  on  different 
occasions,  reprove4  plaintiff  for 
putting  his  Angers  between  the 
dies  and  warned  him  of  the  dan- 
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§er,  but  ho  was  accustomed  to 
isregard  the  rule,  his  excuse  being 
that  he  could  work  faster  with  his 
fingers  than  with  the  stick.  On 
the  occasion  of  the  accident  the 

Slate  stuck  to  the  lower  die  and 
e  was  uring  his  fingers  instead  of 
the  stick  to  remove  it.  EM,  that 
plaintiff's  negligence  directly  con- 
tributed to  the  injury,  and  a  refusal 
to  nonsuit  was  error.  CuUen  v. 
iV.  8.  M,  R  Co,  45 

2.  A  draft  drawn  upon  defendant 
was  indorsed  by  the  payee  and 
mailed  to  the  mdorser;  it  never 
reached  him,  but  fell  into  the 
hands  of  some  person  who 
presented  and  procured  it  to  be 
certified  by  defendant;  a  memo- 
randum showing  the  number  and 
amount  of  the  draft  and  that  it 
was  certified  was  entered 'Upon  a 
register  kept  by  defendant  of  bills 
drawn  upon  it  by  the  drawer  of 
this  one.  The  drawer  notified 
defendant  by  letter  of  the  miscar- 
riage of  the  draft  and  not  to  pay 
it.  Thereupon  there  was  adaed 
to 'the  memorandum  the  words, 
"stop  pay*t;  see  letter."  Sub- 
sequently the  draft,  which  had 
been  altered  by  raising  the  amount 
and  changing  the  date  and  name 
of  payee,  was  offered  to  plaintiffs 
in  payment  of  certain  bonds.  In 
an  action  to  recover  the  amount 
of  the  draft  as  raised,  aside  from 
proof  of  these  facts,  plaintiff's 
evidence  was  to  the  effect  thai 
they  sent  the  draft  to  defendant's 
banking-house  by  a  messenger, 
who  presented  it  at  the  window  of 
the  paying-teller  stating  that 
plaintiffs  wished  to  know  whether 
the  certification  was  good.  The 
person  in  attendance,  without 
referring  to  the  renter,  answered 
"yes."  Upon  bemg  advised  of 
this  plaintiffs  received  the  draft  in 
payment  for  the  bonds.  In  an 
action  to  recover  the  amount  of 
the  draft  as  raised,  Tteld,  that  the 
evidence  was  sufficient  to  justify  a 
finding  of  negligence  on  the  part 
of  defendant  in  failing  to  disclose 
the  facts  to  plaintiff  s  messenger 
and  to  authorize  a  recovery. 
Clews  V.  Bk  ofN.  F.  K.  B.  Assn, 

70' 

8.  In  pursuance  of  ordinances  duly 


passed  by  defendant's  common 
council,  establishing  the  grade  of 
one  of  its  streets,  which  was  cut 
along  the  side  of  a  hill,  and  direct- 
ing the  manner  of  construction,  a 
dry  wall  was  laid  to  carry  the 
street  up  to  grade  in  front  of  the 
premises  of  JS.,  plaintiff's  intes- 
tate, which  were  on  the  lower 
side  of  the  street.  By  such  ordi- 
nances the  owner  of  abutting  prop- 
erty was  given  the  privilege  of 
constructing  a  wall  of  masonry, 
but  £.  refused  to  avail  herself  of 
this  permission  or  to  pay  for 
cement  in  which  to  lay  the  wall. 
Subsequently  water  came  down 
the  gutter  on  the  lower  side  of  the 
street  and  passed  through  the 
gutter  and  wall  onto  said  premises, 
causing  damage.  In  an  action 
to  recover  therefor,  it  did  not  ap- 
pear that  said  premises  were  sud- 
jected  to  any  further  burden  in 
reference  to  surface-water  than 
they  were  required  to  bear  when 
in  their  natural  state,  hdd,  that 
defendant  was  not  liable;  that  in 
establishing  the  grade  and  adopt- 
ing plans  for  the  improvement  of 
the  street  the  common  council  acted 
judicially, and  in  the  exercise  of  the 
discretionary  power  vested  in  it. 
and  for  such  acts  an  action  would 
not  lie;  also,  that  the  action  could 
not  be  sustained  upon  the  theory  of 
negligent  or  unskillful  construc- 
tion of  the*  wall.  Watson  v.  City 
of  Kingston,  88 

4.  The  ordinances  required  the  side- 
walks, curbs  and  gutters  to  be 
constructed  by  the  abutting  owners 
or  occupants.  E.  constructed  the 
gutter  in  front  of  her  premises, 
using  cobble-stones  instead  of  flat 
stone,  as  contemplated  by  the 
ordinance,  and  the  water  flowed 
through  between  the  cobble-stones 
and  thence  through  the  wall. 
HM,  that  in  the  absence  of  proof 
establishing  that  defendant's  offi- 
cers or  agents  had  interfered  with 
the  gutter  after  it  was  laid.  E.,  not 
the  defendant,  was  responsible  for 
the  improper  construction  of  the 
gutter.  Id. 

5.  The  fact  that  a  passenger  on  a 
street  car  stands  upon  the  outer 
platform  when  there  is  opportunity 
to  take  a  seat  in  the  car,  while  it 
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"Will  OTdinarilycoiuAltute  a  defense 
in  an  action  against  the  railroad 
company,  it  is  not  a  defense  in  an 
action  against  aaothcsr  partv  to  re- 
cover damageB  for  negligence 
causing  injinr  to  the  passenger. 
ChnnMy  t.  Kniek,  lea  Co.         104 

^  The  fact  that  a  minor  child  was 
upon  the  platform  of  a  street  car 
in  violation  of  a  municipal  ordi- 
nance, while  it  may  be  proved  and 
is  proper  for  the  consideration  of 
the  Jury  in  an  action  for  negligence, 
does  not  necessarily  establish  negli- 
gence. Id, 

7.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  m- 
Jury  to  plaintiff,  a  child  seven 
years  old,  it  appeared  that  at  the 
request  of  the  conductor  of  a 
street  car  plaintiff  turned  a  switch 
to  permit  the  car  to  turn  onto 
another  street  and  got  upon  the 
aide  platform  of  the  car  with  a  view 
of  getting  a  penny  from  the  con- 
ductor. As  the  car  was  on  the 
curve  turning  onto  the  other  street 
one  of  defendant's  wagons,  which 
was  being  driven  at  a  rapid  rate, 
struck  the  end  of  the  car  causin^r 
Che  injury  complained  of.  Plaintiff 
did  not  see  the  wagon  before  the 
collision  nor  look  to  see  if  anv 
wagon  was  coming.  Defendants 
evidence  tended  to  show  that,  had 
the  car  kept  straight  on  there  would 
have  been  no  collision,  but  that  in 
turning,  the  rear  end  swung  out 
into  the  lino  of  the  wagon  wheels 
and  thai  the  driver  of  the  wagon 
was  not  aware  of  the  intention  to 
turn  the  car  into  the  other  street 
imtil  it  was  too  late  to  avoid  the 
collision.  There  was  evidence, 
however,  tending  to  show  and 
Justifying  a  finding  that  when  the 
movement  to  turn  the  car  was  first 
made  defendant's  driver,  in  the 
ezerdse  of  reasonable  care,  could 
have  slackened  the  speed  of  the 
wagon,  and  by  doing  so  the  collision 
would  have  been  avoided,  ndd^ 
that  the  question  of  plaintiffs  neg- 
ligence and  of  contributory  negli- 
gence on  the  part  of  defendant  was 
properly  submitted  to  the  Jury.  Id, 

8.  The  omission  of  an  owner  of  a 
building  in  the  city  of  New  York 
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used  for  business  purposes,  in 
which  there  is  a  hoisting  elevator, 
to  comply  with  the  requirements 
of  the  statute  <rf  1874  (Chap.  647, 
Laws  of  1874),  requiring  that  the 
openings  in  each  floor  shall  be  pro- 
tected by  such  a  substantial  railing 
and  trap<loors  to  close  the  same  as 
shall  be  approved  by  the  superin- 
tendent 01  buildings,  and  that  such 
trap-doors  shall  be  closed  at  all 
times,  except  when  in  actual  use, 
is  prima  fade  evidence  of  negli- 
gence, in  an  action  by  one  lawf  luly 
upon  the  premises  who  has  sus- 
tiuned  injury  In  consequence  of  a 
failure  to  comply  with  the  statute. 
McBUkard  t.  yiirU.  232 

9.  The  exerdse  of  the  duty  imposed 
by  the  statute  is  not  dependent 
upon  the  action  of  the  superintend- 
ent of  buildings.  The  owner  may 
not  properly  delay  compliance  until 
he  shall  receive  directions,  but  it 
is  incumbent  upon  him  to  call 
upon  the  officer  for  directions  and 
approval*  Id, 

10.  In  such  an  action  it  appeared  that 
plaintiff  went  to  the  building  to  see 
one  of  the  defendants.  He  was 
directed  to  another  building  in  the 
rear;  not  findii^  the  defendant 
there  he  retumedT  to  the  building 
and  seeing  a  folding  door,  one-half 
of  which  was  partly  open,  entered. 
It  was  not  the  usual  place  of  entry 
into  the  building.  About  nineteen 
inches  from  the  door-sill  was  an 
open  elevator  hatchway,  into  which 
he  fell  and  was  injured.  Plaintiff 
testified  that  he  supposed  this  was 
the  main  entrance;  tnat  the  hatch- 
way was  not  within  his  view  when 
he  went  on  to  the  step  before  the 
door;  that  as  ho  entered  he  saw  the 
saddle  of  thedoorsill  and  the  floor, 
and  supposed  the  latter  was  con- 
tinuous; that  he  then  raised  his 
eves  and  glanced  into  the  sales-room 
through  a  glass  partition;  that  he 
saw  no  elevator  shafting,  and  that 
the  door  obscured  the  opening  and 
he  did  not  see  it.  Held,  that  the 
failure  of  plaintiff  to  stop  and  look 
around  him  when  he  entered  did 
not,  as  matter  of  law.  chtu'ge  him 
with  contributory  negligence;  and 
that  the  question  as  to  such  negli- 
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gence  was  properly  submitted  to 
the  jury.  Id, 

11.  Also  ?ield,  that,  for  the  purpose 
of  showing  that  drawings  or  dia- 
grams of  the  buildings  presented 
by  defendants  on  the  trial  did  not 
correctly  show  the  situation  at  the 
time  of  the  accident,  it  was  com- 
petent for  plaintiff  to  prove  that 
changes  had  been  made  since  that 
time.  Id. 

12.  In  an  action  to  recover  damages 
for  inluries  alleged  to  have  been 
^caused  by  defendants'  negligence 
ithese  facts  appeared:  Plaintiff  was 
employed  as  shoveler  in  defend- 
ants' suj^  refinery,  upon  the 
second  floor  of  which  tnere  are 
bins  for  the  refined  sugar.  In  the 
ibottom  of  each  bin  is  an  orifice 
Jtbout  two  feet  square,  through 
•which  the  sugar  falls  into  a  packer. 
It  is  the  duty  of  the  shovelers, 
amon^  other  tnings,  when  the  dis- 
charging orifice  of  a  bin  becomes 
clogged,  to  open  it  by  running  a 
pole  down  through  and  loosemng 
the  sugar.  Plaintiff  had  been  en- 
gaged in  this  work,  and  was  ac- 
quainted with  the  construction  of 
the  bins  and  the  method  of  dis- 
.  charging  sugar.  The  orifice  of  a 
bin  became  clogged  and  plaintiff 
entered  with  a  co-employe  to  open 
it.  The  pole  not  being  long  enough 
to  effect  the  purpose,  they  dug 

'  down  into  the  sugar  far  enough  to 
reach  the  orifice  with  the  pole.  On 
opening  it  a  sudden  and  unusual 
subsidence  of  the  sugar  occurred 
and  plaintiff  was  drawn  down  and 
surrounded  by  sugar;  his  co-em- 
ploves  threw  a  rope  around  his 
body  and  pulled  him  out,  whereby 
he  receivea  theiniuries  complainea 
of.  It  was  clearly  proved  that  the 
bins  had  long  been  in  use,  and  no 
witness  was  called  to  show  that 
.they  were  defectively  constructed, 
.out  of  repair,  or  that  they  might 
.have  been  improved.  The  only 
evidence  to  show  defendants' 
knowledge  of  the  danger  was  that 
,of  a  former  employe,  who  testified 
that  it  was  necessary  in  working 
.to  go  on  to  the  sugar,  and  that  it 
was  liable  to  run  in  upon  a  person 
thus  employed;  that  it  happened 
twice  to  him,  once  the  foreman 
being  present.    The  question  of 


defendants'  negligence  and  plaint- 
iff's contributory  negligence  were 
submitted  to  the  Jury,  who  found 
for  the  defendants.  Meld,  no  error 
for whichplaintiff  could  complain. 
Bahn  v.  Jttavemeyer,  296 


18.  li  seems  the  evidence  was  insuffi- 
cient to  Justify  the  submission  of 
the  question  of  defendants'  ne^i- 
gence  to  the  Jury. 


.^. 


14.  An  elevator  in  a  building,  for  the 
carriage  of  persons,  is  not  sup- 
posed to  be  a  placeof  dangra*,  to  be 
approached  with  great  caution;  on 
the  contrary,  it  may  be  assumed, 
when  the  door  is  thrown  open  bv 
an  attendant,  to  be  a  place  which 
may  be  safely  entered  without 
stopping  to  look,  listen  or  make  a 
special  examination.  Toum^  t. 
A?berts.  813 

16.  In  an  action  to  recover  damages 
for  inluries  alleged  to  have  been 
caused  by  defendant's  negligence, 
these  facts  appeared:  Plaintiff's 
jiusband  leased  of  defendant  an 
apartment  in  an  apartment-house 
owned  by  him  in  the  city  of  New 
York.  The  usual  mode  of  going 
to  and  from  said  apartment  was  by 
an  elevator  operated  by  defendant 
for  the  accommodation  of  the  oc- 
cupants. The  door  through  which 
the  elevator  car  was  entered  on  the 
ground  fioor  was  so  constructed 
that  it  could  be  opened  by  a  person 
standing  in  the  hallway.  Plaintiff 
entered  the  hallway  from  the  street 
between  6  and  7  p.  h.  ;  there  was  no 
artificial  li^ht  in  the  hallway;  as  she 
approached  the  elevator  tnc  door 
was  thrown  open  by  a  boy  who. 
plaintiff's  witnesses  testified,  had 
frequently  run  the  elevator.  8he 
stepped  through  the  doorway  and, 
as  the  car  was  above,  she  fell  to 
the  bottom  of  the  shaft  and  was 
injured.  Held,  that  a  motion  for  a 
nonsuit  was  properly  denied;  and 
that  the  evidence  justified  a  vei^ 
diet  for  plaintiff.  Id, 

16.  The  court,  after  itliad  stated  to 
the  Jury  that  there  was  no  evidence 
that  the  boy  was  employed  by  de- 
fendant, charged  that,  althougb  he 
was  not  a  servant,  it  might  oe  a 
question  for  them  whether  defend- 
ant should  not  have  exercised  such 
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supervision  over  the  building  as  to 
make  it  impossible  for  the  boy  to 
do  acts  from  which  the  tenant 
might  have  derived  the  impression 
that  he  was  such  a  servant.  JBeid, 
no  error  Id. 

17.  Defendant  lawfully  opened  a 
trench  in  a  city  street  parallel  with 
the  track  of  a  street  railroad  com- 
pany. It  constructed  a  passage- 
way or  bridge  across  this  trench, 
with  uprights  at  each  end,  which 
supported  a  hand-rail  on  each  side. 
The  uprights  nearest  the  track  of 
the  railroad  were  higher  than  the 
sills  of  the  windows  of  the  street 
cars,  and  were  about  throe  or  four 
inches  from  the  side  of  a  passing 
car.  Plaintiff  was  a  passenger 
upon  the  railroad  in  the  summer 
time ;  he  was  sitting  at  an  open 
window  of  a  car  and  had  his 
arm  broken  as  the  car  passed  the 
bridge.  In  an  action  brought  to 
recover  damages,  plaintiff  claimed 
that  the  bridge  was  so  insecurel  v 
built  that  one  of  the  uprights  fell 
upon  his  arm,  which  was  at  the 
time  within  the  car.  Defendant 
claimed  that  the  injury  was  caused 
by  plaintiff's  arm  extending  so  far 
out  of  the  window  that  it  came  in 
contact  with  the  upright.  The 
testimony  upon  this  point  was 
conflicting.  It  did  not  appear  that 
plaintiff  was  warned  to  keep  his 
arm  inside  the  car,  or  that  there 
was  any  circumstance  or  anything 
in  the  condition  of  the  street  which 
should  have  caused  plaintiff  to 
have  anticipated  danger.  The 
court  charged  the  jury  that  if 
plaintiff  sat  with  his  arm  out  of 
the  window,  and  it  thus  came  in 
contact  with  the  upright  and  was 
broken,  it  would  not  defeat  his 
right  to  recover  unless  they  found 
that  such  conduct  was  negligent. 
Bidd,  no  error;  that  the  question 
was,  under  the  circumstances,  one 
of  fact  for  the  jury.  Francis  v. 
^.  F.  Steam  Co,  880 

18.  It  seems  there  is  a  distinction 
in  this  respect  between  street  and 
other  railroads.  Id. 

10.  Also,  held,  that  a  defendant  hav- 
ing a  right  to  a  limited  use  of  the 
street  was  required  to  so  exercise 
its  right  as  not  to  unnecessarily 


endanger  travelers;  and  that  the 
question  as  to  whether  it  had  failed 
in  this  respect  was  properly  sub- 
mitted to  ue  jury.  Id. 

20.  The  occupant  or  lessee  of  a  dock 
or  pier,  to  which  vessels  are  allowed 
or  invited  to  make  fast  for  the 
purpose  of  discharging  or  receiv- 
ing passengers  or  f rei^t,  is  bound 
to  keep  and  maintain  the  same  in 
a  reasonably  safe  condition  and 
free  from  defects  to  those  engaged 
or  employed  in  carrving  on  such 
business,    bewail  v.  "^Bartlett.    899 

21.  In  an  action  to  recover  damages 
for  iniuries  received  through  the 
alleged  negligence  of  defendants, 
it  appeared  that  they  were  copart- 
ners in  business  as  warehousemen, 
and  as  such  occupied  a  pier.  By 
their  consent  a  steamer  was  made 
fast  to  their  pier,  landed  its  passen- 
gers and  discharged  cargo;  that 
plaintiff,  in  the  performance  of  his 
duty  as  an  employe  of  the  owners 
of  the  steamer,  was  assisting  in 
carrying  baggage  from  the  vessel 
on  to  the  pier  and  within  the  inclos- 
ure  where  the  baggage  of  the  pas- 
sengers was  being  deposited,  when 
one  of  the  doors  to  an  opening  in 
the  inclosure  of  the  pier  fell  over 
and  struck  him,  inflicting  the  in- 
juries complaineid  of.  The  doors 
ran  upon  wheels  overhead,  which, 
at  times,  were  thrown  off  the  rail 
on  which  the  wheels  ran.   Plaintiff 

fave  evidence  tending  to  show  that 
efendants  had  notice  of  the  dan- 
gerous character  of  these  doors 
and  that  some  of  them  had  fallen 
before.  Held,  that  whether  the 
doors  were  properlv  constructed 
to  secure  safety,  and  whether  the 
principle  on  which  they  were  con- 
structed was  reasonably  safe,  and 
if  so,  whether  they  were  operated 
with  reasonable  guards  to  secure 
safety,  and  also  whether  the  ma- 
chinery had  become  out  of  order 
and  unsafe,  were  questions  of  fact 
for  the  jury ;  also,  that  it  was 
proper  to  show  not  only  what  was 
said  to  a  deceased  member  of  the 
defendant's  firm,  but  what  he  said 
in  relation  to  the  falling  of  the 
door  or  any  of  them  at  any  time 
before  the  accident,  and  while  the 
doors  and  the  manner  of  operating 
them  remained  the  same.  Id. 
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22.  Where  a  plaintiff  alleges  in  his 
complaint  that  his  person  has  been 
injured  bj  the  negligence  of  de- 
fendant, and  proves  the  negligence 
and  injury,  the  law  implies  dam 
ages,  and  ne  may  recover  such  as 
necessarily  and  immediately  flow 
from  the  injury,  under  a  general 
allegation  that  damages  were  sus- 
tained; but  if  he  seeks  to  recover 
damages  for  consequences  which 
do  not  necessarily  and  immediately 
flow  from  the  injury,  he  must 
allege  the  special  damages  he  seeks 
to  recover.  GumbY.lioenty-third 
St  R.  Co,  411 

28.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
received  by  plaintiff  through  de- 
fendant's negligence,  plaintiff's  evi- 
dence tended  to  show  that  a  hot 
coal,  not  as  large  as  a  pin  head, 
from  an  en^ne  on  defendant's 
elevated  road,  fell  into  her  eye, 
but  there  was  no  direct  evidence 
that  the  locomotive  from  which 
it  came  was  defective  in  design, 
construction,  condition  or  opera- 
tion, or  that  it  was  not  supplied 
with  the  best  known  appliances 
for  arresting  sparks  and  cinders; 
nor  was  there  evidence  that  defend- 
ant knew  or  had  any  means  of 

>    identifying  the  locomotive   com- 

,  plained  of.  It  did  not  appear  that 
more  than  one  coal  came  from  the 

'  engine  on  this  occasion,  or  that 
coals  were  emitted  from  any  of  its 
locomotives  on  other  occasions.  It 
was  claimed  that,  in  the  absence 
of  explanatory  evidence  by  defend- 
ant, proof  of  the  falling  of  the 
coal  was  sufficient  to  authorize  the 
jury  to  infer  that  the  defendant 
negligently  used  a  locomotive  im- 
properly designed,  defectively  con- 
structed, out  of  repair  or  negli- 
gently operated.  Meld,  untenable; 
and  that  the  evidence  did  not 
authorize  a  verdict  for  the  plaintiff; 
that  defendant  was  not  bound  to 
assume  the  burden  of  showing  the 
condition  of  all  of  its  locomotives 
in  use  on  that  part  of  its  line  dur- 
ing the  afternoon  in  question. 
Wiedmer  v.  N.  T.  B,  R.  Co.      462 

24.  Plaintiff,  a  switchman  employed 
in  defendant's  yard  at  E.,  while 
engaged  in  coupling  cars  stepped 
into  a  cattle-guard   and  was  in- 


jured. In  an  action  to  recover 
damages,  it  appeared  that  the  cat- 
tle-guard was  near  scales  where 
defendant  weighed  its  cars,  and 
the  cars,  when  pushed  from  the 
scales,  passed  over  it;  it  had  been 
there  for  several  years,  and  no  in- 
jury, so  far  as  appeared,  had  re- 
salted  from  it.  Plaintiff  had  been 
in  defendant's  employ  three  days. 
The  accident  happened  in  the 
evening.  Plaintiff  had  a  lighted 
lantern  and  was  directed  to  couple 
a  car  just  pushed  from  the  scales 
with  one  that  had  preceded  it;  the 
ends  of  the  two  cars  which  he 
sought  to  couple  were  over  the 
cattle-guard;  he  stepped  into  it 
and  the  injury  resulted.  Plaintiff's 
duties  had  not  previously  called 
him  to  the  place  in  question.  Held, 
the  fact  that  the  location  of  the 
cattle-guard  was  at  a  place  where 
cars,  when  weighed,  were  habitu- 
ally coupled,  imposed  upon  de- 
fendant the  duty  to  use  care  to  make 
that  place  reasonably  »ife  for  its 
employes;  and  the  evidence  author- 
ized a  finding  that  defendant,  in 
permitting  the  cattle-guard  tore- 
main  in  that  place  in  the  condition 
it  was,  failed  to  perform  its  duty 
to  its  employes,  and  so  was  charge- 
able witn  negligence;  also,  that 
the  evidence  justified  a  finding 
that  plaintiff  had  no  knowledge  of 
the  cattle-guard,  and  was  not  guilty 
of  negligence  in  failing  to  observe 
it.  Fredenbarg  v.  JVl  C.  R.  Co,     583 

15.  Plaintiff,  a  passenger  in  an  open 
car  on  defendant's  street  railroad 
in  the  city  of  New  York,  while  the 
car  was  iii  motion,  left  his  seat  and 
stepped  out  upon  the  side  step,  and 
was  proceeding  to  go  forward  to 
another  seat  when  he  came  in  con- 
tact with  one  of  the  columns  sup- 
porting an  elevated  railroad,  under 
which  defendant's  road  was  oper- 
ated, and  was  injured.  In  an 
action  to  recover  damages  the 
testimony  was  conflicting  as  to 
whether  the  seat  plaintiff  left  was 
so  crowded  as  to  render  it  uncom- 
fortable for  him  to  remain.  De- 
fendant asked  the  court  to  charge 
the  jury  that,  if  they  believe  plaint- 
iff left  his  seat  unnecessarily  and 
voluntarily,  and  while  the  car  was 
in  motion,  without  requesting  the 
driver  or  conductor  to  stop  the 
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same,  and  when  upon  the  step  of 
the  car  he  swung  himself  outside 
the  line  of  the  step  of  the  car  and, 
while  so  doing,  came  in  contact 
with  the  column,  defendant  was 
entitled  to  a  verdict.  The  court 
refused  so  to  charge.  BM^  error; 
that  if,  without  reasonable  cause, 
plaintiff  placed  himself  outside  of 
the  car  when  in  motion,  he  assumed 
the  hazards  of  so  doing.  Coieman 
V.  Second  Ave.  B.  B,  Co.  609 


NEW  TRIAL. 

A  motion  for  a  new  trial,  except 
in  the  cases  specified  in  sections 
999,  1000  and  1001  of  said  Code, 
must,  in  the  first  instance,  be  made 
at  Special  Term.  MacNaughton  v. 
Oegood.  574 


NEW  YORK  (CITY  OF). 

1.  On  certiorari  to  review  the  action 
of  the  Board  of  Fire  Commis- 
sioners of  the  dty  of  New  York 
in  transferring  the  relator  from 
duty  as  chief  of  battalion  in  the 
lire  department  to  that  of  foreman, 
it  appeared  from  the  return  of  the 
boara  that  in  July,  1880,  one  McC. 
held  the  position  of  second  assist- 
ant cbief  of  the  department;  that 
the  board  of  fire  commissioners 
adopted  a  resolution  discharging 
him  for  incompetency  and  incapa- 
city; and,  thereafter,  on  August 
4,  1886,  in  good  faith,  believing 
said  position  to  be  vacant,  by  reso- 
lution promoted  one  R.  to  it  from 
that  of  chief  of  battalion,  and  pro- 
moted the  relator  to  the  latter 
position  from  that  of  foreman. 
This  resolution  did  not  state  that 
the  promotion  was  made  to  fill  a 
vacancy.  Subsequently,  on  cer- 
tiorari, the  prooeedinn  of  the 
board  in  the  removal  of  licC.  were 
adjudged  void  and  he  was  rein- 
stated, and  the  persons  so  promoted 
were  transferred  back  to  their 
former  poeiUons.  Held,  that  the 
return  of  the  board  must  be  taken 
as  true;  that  its  resolution  pro- 
moting the  relator  must  be  con- 
strued in  connection  with  the  facts 


appearing,  and  wbenaooonBtrued, 
it  appeared  that  no  new  oflSce  was 
created  or  intended  thereby,  but 
that  the  relator's  promotion  was  to 
fill  a  supposed  vacancv  whidi  did 
not,  in  fact,  exist;  that  the  pro- 
ceedings of  the  board  were  nm  in 
conflict  with  the  provisions  of 
section  440  of  the  New  York  Con- 
solidation act  (§  440,  Chap.  410, 
Laws  of  1882),  and  were  regular 
and  proper.  People  exreLf.  Fire 
Comre,,  If.  T.  67 

2.  The  omission  of  an  owner  of  a 
building  in  the  city  of  New  York 
used  for  business  purposes.  In 
which  there  is  a  hoisting  devator, 
to  comply  with  the  requirements 
of  the  statute  of  1874  (Chap.  547, 
Laws  of  1874),  requiring  that  the 
openings  in  es^  floor  shall  be  pro- 
tected by  such  a  substantial  railing, 
and  trap  doors  to  cloee  the  same, 
03  shall  be  approved  by  the  super- 
intendent of  buildings,  and  that 
such  trap-doors  shall  be  closed  at 
all  times,  except  when  in  actual 
use,  is  prima  fade  evidence  of 
negligence,  In  an  action  by  one 
lawfully  upon  the  premises  who 
has    sustained    injury   in   conse- 

auence  of  a  failure  to  comply  with 
le  statute.     MeBickard  v.  Flint. 


8.  Tlie  exercise  of  the  duty  imi)osed 
by  the  statute  is  not  dependent  upon 
the  action  of  the  superintendent  of 
buildings.  The  owner  may  not 
properly  delay  compliance  until  he 
shall  receive  directions,  but  it  is 
incumbent  upon  him  to  call  upon 
the  officer  for  directions  and 
approval.  Id. 

4.  The  relator,  a  patrolman  of  the 
police  force  of  the  cit^  of  New 
York,  was  arrested  by  his  superior 
officer  on  June  13,  1879,  on  a 
charge  of  felony,  and  was  im- 
prisoned until  January  17,  1880, 
when  he  was  acquitted  on  trial. 
On  that  day  he  reported  for  duty 
On  January  twenty-four  he  was 
dismissed  from  the  force.  In  pro- 
ceedings by  mandamus  to  compel 
payment  of  his  salary  from  the 
time  of  his  arrest  to  that  of  his 
dismissal,  defendant  claimed  that 
under  the  provision  of  the  act  of 
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1873,  supplemental  to  the  city 
charter  oi  that  year  (§  5,  chap.  755, 
Laws  of  1873),  which  provides 
that  "any  member  of  the  police 
force  who  shall  be  absent  from 
duty  without  leave  for  the  term  of 
five  days  shall  ♦  ♦  ♦  cease  to 
be  a  member  of  the  police  force," 
the  relator's  title  to  the  office 
ceased  on  June  eighteenth.  Held 
(FoLLETT,  Ch.  jT,  Brown  and 
IImoht,  JJ.,  dissenting),  unten- 
able; that  an  enforced  absence, 
caused  by  an  unjustifiable  arrest 
and  detention,  as  was  the  case  here, 
was  not  within  the  intendment  of 
the  statute.  People  ex  rel,  v.  Police 
Oomn.,  K  Y.  245 


NUISANCE. 

Prior  to  1877  defendant  operated 
a  horse  car  railroad  on  Third  ave- 
nue in  the  city  of  B.  By  an  ordi- 
nance of  the  common  council  of 
the  city,  pursuant  to  the  act  of 
1878  (Chap.  432,  Laws  of  1873),  it 
was  authorized  to  run  cars  by 
steam  motors  between  the  city  line 
on  the  south  and  Twenty-fourth 
street  on  the  north.  It  did  not 
stop  its  cars  so  propelled,  however, 
at  said  street,  but  passed  into  and 
along  it  for  some  distance,  backed 
into  Third .  avenue,  and  then  in 
front  of  plaintiflts*  premises,  which 
are  situated  on  the  north-westerly 
comer  of  Third  avenue  and 
Twenty-fourth  street,  they  were 
switched  onto  another  track,  mak- 
ing much  noise,  shaking  plaintiffs' 
buildings,  casting  cinders,  smoke 
and  dust  upon  their  premises,  and 
interrupting  the  ordinary  use  of 
the  street.  In  an  action  to  recover 
damages,  held,  that  plaintiffs,  al- 
though not  owners  of  the  street, 
as  abutting  owners  had  such  an 
easement  therein  as  to  enable  them 
to  insist,  as  against  defendant,  that 
it  should  be  devoted  only  to  the 
uses  consistent  with  a  public  street; 
that  the  use  of  steam  as  a  motive 
power  in  the  manner  stated  was 
unlawful  and  in  the  nature  of  a 
nuisance,  and  plaintiffs  were  en- 
titled to  recover  the  damages 
sustained.  HuMner  v.  Bklyn  G. 
K  JR.  Co.  433 


OFFICE  AND  OFFICERS. 

On  certiorari  to  review  the  action  of 
the  Board  of  Fire  Commissioners 
of  the  city  of  New  York  in  trans- 
ferring the  relator  from  duty  as 
chief  of  battalion  in  the  lire  depart- 
ment to  that  of  foreman,  it  appeared 
from  the  return  of  the  board  that 
in  July,  1888.  one  McC.  held  the 
position  of  second  assistant  chief 
of  the  department;  that  the  board 
of  fire  commissioners  adopted  a 
resolution  discharp:ing  him  for  in- 
competency and  mcapacity;  and 
thereafter,  on  August  4,  1886,  in 
good  faith,  believing  said  position 
to  be  vacant,  by  resolution  pro- 
moted one  R  to  it  from  that  of 
chief  of  battalion,  and  promoted 
the  relator  to  the  latter  position 
from  that  of  foreman.  This  reso- 
lution did  not  state  that  the  promo- 
tion was  made  to  fill  a  vacancy. 
Subsequently,  on  certiorari^  the 
proceedings  of  the  board  in  the  re- 
moval of  McC.  were  adjudged  void 
and  he  was  reinstated,  and  the  per- 
sons so  promoted  were  transferred 
back  to  their  former  positions. 
Held,  that  the  return  of  the  board 
must  be  taken  as  true;  that  its  reso- 
lution promoting  the  relator  must 
be  construed  in  connection  with 
the  facts  appearing,  and  when  so 
construed,  it  appeared  that  no  new 
office  was  created  or  intended 
thereby,  but  that  the  relator's  pro- 
motion was  to  fill  a  supposed  va- 
cancy which  did  not,  in  fact,  exist; 
that  the  proceedings  of  the  board 
were  not  in  conflict  with  the  pro- 
visions of  section  440  of  the  ^ew 
York  Consolidation  act  (g  440, 
chap.  410,  Laws  of  1882),  and  were 
regular  and  proper.  People  ex  rel. 
V.  Fire  Cknnre,,  If.  T.  67 


PARTIES. 

An  action  to  compel  the  detennina- 
tion  of  a  claim  to  real  property  is 
not  maintainable  against  an  infant. 
Weiler  v.  Nembach.  36 


PARTNERSHIP. 
1.  While  one  or  more  membeia  of  a 
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copartnership  cannot  execute  a 
general  assignment  for  the  benefit 
of  creditors,  with  or  without  pre- 
ferences, without  the  consent  of 
all,  if  it  appears  by  the  acts  or 
declarations,  before  or  after  the 
assignment  of  the  member  or 
members  who  did  not  sign,  that 
be  or  they  assented  to  making  it, 
or  that  it  was  made  by  his  or  their 
authority,  it  is  valid.  Klumpp  v. 
Gardner.  158 

2.  Defendants  D.  and  G.  were  co- 
partners; the  firm  being  in  strait- 
ened circumstances  G.  started  for 
Australia,  with  a  view  of  making 
sales  of  goods  there  in  sufficient 
amounts  to  relieve  it  from  its  em- 
barrassment, leaving  D.  in  charge 
of  the  business.  G.  wrote  D.  from 
San  Francisco  urging  him  to  con- 
tinue the  business  ■  and  get  exten- 
sions of  time,  but  "should  you 
have  to<make  an  assignment"  then 
to  make  certain  persons  named 
preferred  creditors  and  put  in  cer- 
tain specified  stocks  as  assets.  The 
pressure  from  creditors  became  so 
great  that  G.  subsequently  made  a 
general  assi^ment  of  the  firm 
assets,  executmg  it  in  the  name  of 
the  firm,  iu  the  name  of  G.  by  D. 
"  by  authorization,"  and  in  his  own 
name,  and  acknowledging  it.  Held, 
that  the  letter  was  to  be  understood 
as  giving  D.  authority  to  execute 
the  assirament  at  any  time  when 
it  should  become  necessary  during 
G.'s  absenee;  aad  so,  the  assign- 
ment was  valid;  that  while  the 
attempted  execution  and  acknowl- 
edgment in  the  name  of  G.  was 
invalid,  it  might  be  treated  as 
surplusage.  Id. 

S.  D.  had,  before  making  the  assign- 
ment, paid  the  debts  due  the  per- 
sons G.  liad  requested  him  to  pre- 
fer. Eield^  that  the  fact  they  could 
not  be  preferred  did  not  terminate 
the  authority  to  make  the  assini- 
ment.  id. 

4.  Defendants  were  copartners  doin^ 
business  as  private  bankers.  All 
capital  was  furnished  by  B.,  the 
other  members  contributing  simply 
their  services.  S.  was  advised  by 
his  partners  that  the  firm  was 
about  to  suspend.  He  had  at  the 
time  to  his  credit  in  a  private  ac- 


count with  the  Ann  over  ftlO,000, 
consisting  of  deposits  made  inde- 
pendent of  his  capital  account.  IS. 
drew  his  individual  check  on  his 
private  account  which  he  delivered 
to  plaintiff  with  directions  to  pav 
therewith  certain  debts  of  his.  All 
the  other  partners  had  knowledge 
of  the  check  and  its  purpose,  and 
it  was  agreed  that  it  should  be  paid 
out  of  the  cash  items  then  in  hand, 
and  the  check  was  charged  to  the 
said  individual  account.  On  pre- 
sentation of  the  check  one  of  the 
partners  offered  to  pay  the  amount 
m  currency,  but  at  plaintiff's  re- 
ouest  a  draft  was  given  instead, 
drawn  by  the  firm  upon  a  ^ew 
York  bank,  which  was  not  paid. 
In  an  action  upon  the  draft  the 
defendants,  other  than  S.,  defended 
on  the  ground  that  plaintiff  had 
no  title  to  the  draft,  but  that  8. 
was,  in  fact,  the  owner  and  that 
the  latter  could  not  in  his  own 
name,  or  in  that  of  another,  main- 
tain an  action  against  himself  and 
copartners  as  makers  of  the  draft. 
Held,  untenable;  that  so  far  as  his 
deposit  account  was  concerned  S. 
stood  in  the  same  position  toward 
the  firm,  as  between  the  copartners, 
as  that  of  any  other  depositor,  and 
could  have  enforced  his  right  to 
draw  out  the  fund  in  an  action 
brought  directly  against  his  part- 
ners; and  that  he  could  transfer 
this  right,  and  having  so  done,  it 
was  no  concern  of  his  partners; 
and  they  were  not  entitled  to  in- 
quire as  to  whether  the  transfer 
was  with  or  without  consideration; 
also,  that,  as  the  rights  of  creditors 
were  not  involved,  the  fact  that 
the  firm  had  failed  did  not  affect 
defendants'  liability.  Stetiheimer 
V.  Tone.  501 


PATENT  (FOR  LAND). 

Ai  to  authority  cf  commimonere  of 
land  office  to  grant  lands  under  the 
waters  cf  navigable  streams. 

See  Bumsey  v.  N.  F.  db  K  S,  R. 
R.  Co.  42S 


PAYMENT. 
1.  In  an  action  upon  an  vmdertaking^ 
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civen  on  appeal  from  a  Judgment, 
brought  by  plaintiif  as  assignee 
of  the  judgment,  the  defense  was 
that  S.»  pLaintifT's  assignor,  ob- 
tained the  judgment  as  trustee  of 
an  express  trust,  for  R.,  and  tliat 
L.,  the  judgment-debtor,  had  paid 
the  judgnumt  to  R ,  who  acknowl- 
edged satisfaction  thereof.  The 
assignment  of  the  judgment  to 
plaintiff  was  executed  and  recorded 
prior  to  the  alleged  payment  and 
satisfaction.  Neither  the  defend- 
ants N.  or  8.  had  notice  of  the 
assignment  at  the  time  of  payment 
other  than  that  given  by  the  assini- 
ment  record.  Beld,  that  the  de- 
fense waa  not  available;  that,  as  ti. 
brought  the  action,  wherein  the 
undertaking  was  given,  in  his  own 
name,  not  as  agent,  the  question  as 
to  his  right  to  recover  was  an  issu- 
able fact,  and  was  necessarily 
determined  in  that  action,  and 
defendants  were  concluded  by 
their  agreement  to  pay  the  judg- 
ment, if  it  was  atflrmed,  from 
again  bringing  into  question  any 
issuable  facts  so  determined;  that, 
conceding  the  judgment  recovered 
by  8.  was  for  the  benefit  of  R.,  8. 
was  the  legal  owner,  and  although, 
had  the  settlement  been  effected 
with  the  latter  while  8.  was  such 
legal  owner,  he  would  have  been 
bound  by  it,  yet  he  had  the  power 
to  sell  and  transfer  the  judgment, 
and  having  done  so,  R.'s  interest 
therein  c»sed  and  plaintiff,  the 
assi^ee,  became  the  le^  and 
equitable  owner,  and  his  rights  as 
such  were  not  affected  by  the  pay- 
ment to  R.    Seymour  Y,  Bniih.  481 

2.  The  rule  protecting  a  judgment- 
debtor  who  has  paid  the  judgment 
to  the  former  owner  after  an  assign- 
ment thereof,  when  he  has  had  no 
notice  of  the  assignment,  does  not 
extend  to  one  claiming  to  be  the 
beneficial  owner;  it  only  applies  to 
those  having  the  legal  title.       Id, 

8.  To  make  a  payment  to  one,  not 
the  legal  owner,  effectual,  the  duty 
devolves  upon  the  payor  of  show- 
ing that  the  person  to  whom  pay- 
ment was  made,  had,  at  the  time, 
a  right  to  receive  payment.        Id. 

See  Application  op  Patmkntb. 


PENAL  CODE. 
1 188.    Leonard  v.  Bxde.  871 

PIERS. 
See  Wharves. 


PLEADING. 

1.  Plaintiff's  complaint  alleged,  ia 
substance,  that  he  was  the  holder 
of  a  chattel  mortgage  covering  a 
portion  of  the  furmture  and  fix- 
tures of  a  hotel;  that  defendant 
H.  was  the  holder  of  two  junior 
mortgages  covering  portions  of 
said  proper^^nd  some  not  covered 
by  plaintiflrs  mortgage;  that  de- 
fendant W.  held  another  mortgage 
covering  all  of  scud  property; 
that  the  sheriff,  by  virtue  of  a 
judgment  and  execution  in  favor 
uf  defendant  L.  against  the  per- 
son holding  the  propertv  and  carry- 
ing on  the  hotel,  had  levied  upon 
said  property  hnd  was  proceeding 
to  sell  the  same;  that  W.,  L.  ana 
the  sheriff  claimed  their  liens  were 
prior  to  that  of  plaintiff's  mort- 
gage because  oi  his  omission 
to  renew  it  by  refiling;  that  the 
property,  if  sold  in  bnlk,  would 

Eroducecnouj^h  to  pay  aU  the  liens. 
ut  would  bring  much  less  if  sold 
sepjarately  with  the  conflicting 
claims  thereon.  The  complaint 
asked  for  the  appointment  of  a 
receiver,  with  authority  to  sell  the 
property  in  bulk  and  distribute 
the  proceeds  under  the  direction 
of  the  court  and  in  accordance 
with  the  ri^ts  and  priorities  of 
the  parties.  Held,  that  the  com- 
plaint set  forth  various  subjects  of 
equitable  jurisdiction,  t.  #.,  the 
foreclosure  of  chattel  mortgages, 
the  determination  between  cred- 
itors of  the  extent  and  priority  of 
conflicting  liens,  the  advantages  to 
creditors  of  a  sale  in  bulk  instead 
of  in  separate  parcels,  each  of 
which  was  sufficient  to  maintain 
an  action  in  equity,  and  their  com- 
bination in  one  complaint  would 
not  defeat  the  action;  also,  that, 
in  the  absence  of  a  demurrer  or 
answer  presenting   the   question 
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that  plaintiff  liad  a  remedy  at  law, 
that  objection  could  not  be  raised. 
Ostrander  v.  Weber.  95 

2.  The  defendant,  in  an  equity  action, 
in  order  to  insist  that  an  adequate 
remedy  exists  at  law,  must  set  it 
up  in  his  answer.  Id. 

8.  Plaintiff's  mortgage  was  given  to 
secure  him  from  liability  as  in- 
dorser  upon  notes  made  by  the 
mortgagors.  Held,  the  objection 
that  the  holder  of  the  notes  was  not 
made  a  party,  not  having  been 
raised  by  demurrer  or  answer,  was 
not  available  here.  Id. 

4.  li  9eem9  that  if  it  had  been  raised, 
it  would  not  have  been  tenable; 
that  plaintiff  was,  in  respect  to  the 
notes,  the  trustee  for  the  holder 
and  represented  said  holder  to  all 
intents  and  purposes.  Id. 

5.  Plaintiff's  complaint  set  forth,  in 
substance,  that  he  was  employed 
by  defendant  to  act  as  its  attorney 
for  one  year  under  an  agreement 
by  which  he  was  to  receive,  as 
compensation  for  his  services,  a 
transfer  of  300  shares  of  its  capital 
stock;  that  he  performed  the  ser- 
vices and  demanded  the  stock,  but 
defendant  refused  to  deliver  the 
same.  Plaintiff  asked  to  recover 
the  stock  or  its  value.  The  answer 
admitted  the  employment,  but 
denied  any  express  agreement  as 
to  compensation.  Upon  the  trial 
it  appeared  the  agreement,  sub- 
stantially as  averred  in  the  com- 
plaint, was  made  on  the  part  of 
defendant  by  its  president.  De- 
fendant moved  to  dismiss  the  com- 
plaint on  the  ground  that  there 
was  no  proof  of  authority  on  the 
part  of  Its  president  to  make  the 
contract.  Held,  that  the  motion 
was  properly  denied,  as  the  author- 
ity of  the  president  was  admitted 
by  the  answer;  that  if  defendant 
desired  to  present  the  question  that 
the  president  was  not  authorized 
to  contract  to  pay  in  stock,  the  at- 
tention of  the  trial  court  should 
have  been  called  to  it;  and  this  not 
having  been  done,  that  it  was  not 
available  on  appeal.  Merrill  v. 
C(m»nmer$*  Coal  Co.  216 


6.  Where  a  general  guardian  of  an 
infant  brings  an  action  in  his  own 
name  as  such  guardian  for  an  in- 
jury to  his  waiS's  estate,  the  ques- 
tion as  to  his  " legal  capacity"  to 
maintain  the  action,  if  not  taken 
by  demurrer  or  answer,  is  waived, 
(Code  of  Civil  Pro.  §  499.)  Per- 
kdns  V,  titimmel.  859 

7.  In  an  action  to  recover  dama^ 
for  personal  injuries  to  plaintiff, 
and  also  for  injuries  to  his  wagon, 
the  complaint  alleged  that  he  was 
*'  put  to  expense  m  repairing  the 
same  and  endeavoring  to  be  healed 
of  his  own  hurts,  and  prevented 
from  going  on  with  his  business." 
There  was  no  allegation  that  he 
expended  money  in  hiring  others 
to  work  in  his  place.  Plaintiff 
was  permitted  to  testify,  under 
objection,  that  the  evidence  was 
not  within  the  issue,  that  while 
suffering  from  his  injury  he  em- 
ployed two  men  to  woric  in  his 
place  and  paid  them  $185.  Held, 
error.  Oumb  v.  Ikoenty-third  Street 
B.  Go.  411 

8.  Where  a  plaintiff  alleges  in  his 
complaint  that  his  person  has  been 
injured  by  the  negligence  of  de- 
fendant, and  proves  negligence 
and  injury,  the  law  implies  dam- 
ages, and  he  may  recover  such  as 
necessarily  and  immediately  flow 
from  the  injury,  under  a  general 
allegation  that  damages  were  sus- 
tained ;  but  if  he  seeks  to  recover 
damages  for  consequences  which 
do  not  necessarily  and  immediately 
flow  from  the  injury,  he  must 
allege  the  special  damages  he  seeks 
to  recover,  Id. 


PLEDGE. 

Where  one  takes  title  to  personal 
property  simply  to  secure  himself 
as  surety  upon  a  bond  of  his  as- 
signors, he  has  no  interest  in  the 
property  that  he  can  sell  until  after 
a  breach  in  the  condition  of  the 
bond.  Bis  title  is  both  i)ersonal 
and  contingent,  and  by  an  assign- 
ment before  the  contingency  named 
has  happened,  he  parts  with  his 
security  without  transferring  any 
right  to  his  assignee.  ConUey  v. 
Dazian.  161 
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POLICE. 

1.  The  relator,  a  patrolman  of  the 
police  force  of  the  city  of  New 
York,  watt  arrested  by  his  superior 
officer  on  June  13,  1879,  on  a 
charge  of  feloznr,  and  was  im- 
prisoned until  January  17,  1880, 
when  he  was  acquitted  on  trial. 
On  that  day  he  reported  for  duty. 
On  January  twenty-four  he  was 
dismissed  from  the  force.  In  pro- 
ceedings hy  mandamus  to  compel 
payment  of  his  salary  from  the 
time  of  his  arrest  to  that  of  his 
dismissal,  defendant  claimed  tliat 
under  the  provision  of  the  act  of 
1873,  supplemental  to  the  city 
charter  of  that  year  (§  6,  chap.  755, 
Laws  of  1873),  which  provides 
that  "  any  member  of  the  police 
force  who  shall  be  absent  from 
duty  without  leave  for  the  term  of 
five  days  shall  ♦  ♦  ♦  cease  to 
be  a  member  of  the  police  force," 
the  relator's  title  to  the  office  ceased 
on  June  eighteenth.  HM,  Fol- 
LETT,  Ch.  J.,  Brown  and 
Haioht,  JJ.,  dissenting),  unten- 
able; that  an  enforced  absence, 
caused  by  an  unjustifiable  arrest 
and  detention,  as  was  the  case 
here,  was  not  within  the  intend- 
ment of  the  statute.  People  ex  rel. 
v.  Folice  C<mr».,  N.  T.  245 

2.  The  authorities  bearing  upon  the 
subject  collated.  Jd, 

8.  The  trial  court  gave  a  money 
judgment  against  the  defendant. 
Eeld,  error  Id, 


PRACTICE. 

1.  In  order  to  raise  any  question  upon 
the  ruling  of  the  trial  court,  as  to  re* 
quests  to  charge,  for  review  in  this 
court  the  exception  must  be  specific 
and  point  out  the  particular  re- 
quest to  which  it  is  intended  to 
apply.    NeioaU  v.  Bartlett       399 

2.  The  record  on  appeal  in  an  equity 
action  showed  that  the  action  was 
brought  to  trial  at  a  circuit  before 
a  jury;  that  at  the  close  of  the  evi- 
dence  defendant's  counsel  moved 
to  dismiss  the  complaint  and  plaint- 
iff asked  to  go  to  the  jury  upon 


certain  q^uestions  of  fact.  Plaint- 
iff's motion  was  denied,  the  com- 
plaint dismissed  and  exceptions 
ordered  to  be  heard  in  the  first  in- 
stance at  Oeneral  Term.  At  Gien- 
eral  Term  an  order  was  entered 
overruling  the  exceptions  and  de- 
nying plaintiff's  motion  for  a  new 
trial,  and  a  Judgment  was  then  en- 
tered which  recited  the  trial,  the 
direction  for  the  dismissal  of  the 
complaint,  the  exceptions  thereto, 
the  order  that  they  be  heard  in  the 
first  instance  at  General  Term,  the 
motion  for  a  new  trial  and  the  deci- 
sion of  the  General  Term  thereon, 
and  adjudged  that  the  complaint 
bedismissea,  with  costs  ana  dis- 
bursements. Plaintiff  appealed  to 
this  court,  stating  in  his  notice  of 
appeal  that  he  intended  to  bring 
up  for  review  the  order  of  the  Gen- 
eral Term  denying  the  motion  for 
a  new  trial.  Jaeld,  that  the  record 
presented  no  question  for  review 
upon  the  merits;  that,  regarding 
the  proceeding  aa  a  trial  by  the 
court,  no  decifflon  was  made  as  re- 
quired by  the  Code  of  Civil  Pro- 
cedure; that  there  was  no  author- 
it;^  to  direct  exceptions  in  a  case 
triable  by  the  court  to  be  heard  in 
the  first  instance  at  the  General 
Term,  that  proceeding  being  lim- 
ited to  a  case  triable  by  a  jurv. 
(§1000.)    Macmtughtony.  Oaffood, 

574 

3.  A  motion  for  a  new  trial,  except 
in  the  cases  specified  in  sections 
999,  1000  and  1001  of  said  Code, 
must,  in  the  first  instance,  be  made 
at  Special  Term.  Id, 

4.  In  an  equity  action  the  complaint 
cannot  be  dismissed  on  a  trial  of 
questions  of  fact  by  the  Jury.  A 
verdict  must  be  rendered  upon  all 
the  questions  submitted  and  tho 
case  afterwards  brought  to  a  hear> 
ing  before  the  court  the  same  as  if 
there  had  been  no  verdict         Id, 

When  emdence  is  received  with^ 

out  o^eetion,  and  no  motion  made  to 
strike  out,  a  subsequent  obfeeiion  and 
exception  not  available  on  appeal, 

V.  ffachemeister,     M6 

See  Evidence. 
Exceptions. 
Pleading 
Trial. 
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PRESUMPTIONS. 

1.  It  seems  that,  where  it  appears 
that  a  vessel,  shortly  after  sailing, 
becomes  leaky  and  sinks  without 
encountering  any  peril  or  storm, 
this  is  presumptive  evidence  of  un- 
seaworthiness. Benoind  v.  Oreen- 
mch  Ins.  Co.  231 

2.  Where  it  is  made  to  appear  that  a 
check,  indorsed  over  bv  the  payee, 
was  altered  after  his  indorsement 
without  his  consent,  the  presump- 
tion is  that  it  was  so  made  as  to 
vitiate  it,  as  ascainst  the  indorser, 
and  the  burden  is  upon  the  party 
seeking  to  enforce  it  to  relieve  it 
from  the  effect  of  the  unauthor- 
ized indorsement  by  showing  that 
it  was  made  by  a  stranger  to  the 
instrument.  Nat.  Ulster  Co.  Bk. 
V.  Madden.  280 

8.  In  an  action  of  ejectment  plaintiff 
claimed  under  a  deed  which  was 
delivered  to  her  husband  in  trust 
for  her  benefit  by  the  grantor,  with 
a  request  that  it  should  be  kept 
secret  until  her  death.  Plaintiff 
was  in  the  house  when  the  deed 
was  prepared  and  executed  and 
was  present  at  a  conversation 
shortly  before  when  the  grantor 
announced  her  intention  to  convey 
the  property  to  plaintiff.  Heldy 
the  circumstances  authorized  the 
presumption  that  the  deed  was  de- 
livered with  the  intent  that  -it 
fi^ould  take  effect  as  a  present  con- 
veyance and  that  it  was  accepted 
by  plaintiff,  and  this  having  been 

•  found  by  the  jury  that  it  became 
operative  as  a  conveyance.  CrcUn 
V.  WHght.  807 

4.  An  elevator  in  a  building,  for  the 
carriage  of  persons,  is  not  supposed 
to  be  a  place  of  danger,  to  be  ap- 
proached with  great  caution;  on 
the  contrary,  it  may  be  assumed, 
when  the  door  is  thrown  open  by 
an  attendant,  to  be  a  place  which 
may  be  safely  entered  without  stop- 
ping to  look,  listen  or  make  a 
special  examination.  Tou9ey  v. 
BoberU.  812 

5.  In  the  absence  of  a  decree  to  the 
effect  that  none  of  the  property  of 
an  infant  has  come  into  the  hands 
of  the  personal  representatives  of  a 


deceased  guardian,  the  presump- 
tion ]&  that  said  representatives 
have  possession  of  the  infant's 
estate,  and  until  It  is  otherwise 
established  a  devastavit  will  not  be 
presumed.     Perkins  v.  Stimmd. 

859 

6.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
received  by  plaintiff  through  de- 
fendant's negligence,  plaintiff's 
evidence  tended  to  show  that  a  hot 
coal,  not  as  large  as  a  pin  head, 
from  an  engine  on  defendant's  ele- 
vated road,  fell  into  her  eye,  but 
there  was  no  direct  evidence  that 
the  locomotive  from  which  it  came 
was  defective  in  design,  construc- 
tion, condition  or  operation,  or 
that  it  was  not  supplied  with  the 
best  known  appliances  for  arrest- 
ing sparks  and  cinders;  nor^^as 
there  evidence  that  defendant 
knew  or  had  any  means  of  identi- 
fying the  locomotive  complained 
of.  It  did  not  appear  that  more 
thanone  coal  came  from  the  engine 
on  this  occasion,  or  that  coals  were 
emitted  from  any  of  its  locomo- 
tives on  other  occasions.  It  was 
claimed  that,  in  the  absence  of  ex- 
planatory evidence  by  defendant, 
proof  01  the  falling  of  the  coal 
was  sufficient  to  authorize  the  jury 
to  infer  that  the  defendant  negli- 
gently used  a  locomotive  improp- 
ealy  designed,  defectively  con- 
structed, out  of  repair  or  negli- 
gently operated.  Meld,  untenable. 
Wiedmer  v.  N.  T.  E.  B.  B   Co. 

462 

7.  In  an  action  to  recover  damages 
for  an  alleged  breach  of  warranty, 
it  appeared  that  defendant,  a  com- 
mission merchant,  as  such,  sold  to 
plaintiffs  a  quantity  of  antelope 
skins,  with  a  warranty  as  to  qual- 
ity, and  that  there  was  a  breach 
of  such  warranty ;  that  plaintiffs 
knew  defendant  was  acting  as 
agent  in  making  the  sale,  but  de- 
fendant did  not  disclose  to  them, 
nor  did  it  appear  that  they  knew 
the  names  oi  the  principals.  It 
did  not  appear  that  the  principals 
gave  defendant  any  description  of 
the  quality  or  condition,  or  that 
he  acted  otherwise  than  on  his 
own  knowledge  or  judgment  in 
that  respect  in  making  the  sale 
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and  warranty,  nor  was  it  found 
that  he  had  authority  from  his 
consignors  to  warrant  the  goods. 
Evidence  was  given  by  defendant 
that  it  was  the  custom  in  the  trade 
for  commission  dealers  not  to  war- 
rant goods  sold.  Heid,  that  the 
warranty  was  defendant's  under- 
taking and  he  was  liable  for  its 
breach;  that  in  such  case  the  pre- 
sumption is  that  the  responsibility 
is  upon  the  person  with  whom  the 
vendee  deals,  and  he  is  not  re- 
quired to  look  elsewhere.  Arger- 
singer  v.  MacNaughton,  535 


PRINCIPAL  AND  AGENT. 

1 .  When  a  raised  draft,  forwarded 
by  a  bank  to  its  correspondent 
bink  for  collection  is  presented  by 
the  latter,  as  agent,  and  the  drawee, 
through  mistake,  pays  it,  the  col- 
lecting bank  cannot  be  required 
to  repay,  if  it  has  paid  over  to  its 
principal  before  notice  of  the  mis- 
take. Nat.  Park  Bk.  v.  Seaboard 
Bank.  28 

2.  There  is  no  difference  between 
the  powers,  duties  and  liabilities 
of  agents  of  corporations  and  those 
of  natural  persons,  unless  ex- 
pressly made  bv  the  act  of  incor- 
poration or  by-laws.  i^.  T.  P.  d 
B.  B.  B.  Co.  V.  IHxon.  80 

8.  Plaintiffs  executed  to  one  F.  a  bill 
of  sale  of  certain  goods,  absolute 
in  form,  but  which  was  intended 
merely  as  security;  the  goods 
remained  in  plaintiffs'  possession. 
Subsequently  P.,  at  the  request  of 
plaintiffs,  transferred  the  goods  by 
bill  of  sale  to  defendant.  This 
was  done  under  an  arrangement 
that  defendant  should  take  poses- 
sion  of  the  goods  and  with  the 
consent  and  approval  of  plaintiffs, 
and  not  otherwise,  sell  them  and 
distribute  the  proceeds  among 
plaintiffs'  creditors  as  directed; 
the  assignment  being  made  to 
avoid  trouble  with  creditors. 
Defendant  sold  the  goods  without 
such  consent  and  retained  the  pro- 
ceeds. In  an  action  for  conversion, 
Tield,  that  the  transfer  by  P.  was 
simplj  a  formal  waiver  of  his 
security   and     left    plaintiffs   at 


liberty  to  dispose  of  the  property; 
and  that,  as  under  the  agreement 
with  defendant,  the  latter  had  no 

Sower  to  complete  the  sale  or 
eliver  the  property  until  he  had 
obtained  plidntiifs'  approval  as  to 
price,  the  unauthorizea  sale  was  a 
conversion;  and  so,  the  action  was 
maintainable.     Comieg  v.  Dazian. 

161 

4.  Also,  hM,  that,  in  the  absence  of 
evidence  of  the  acceptance  or 
adoption  of  the  anangement  by 
plaintiffs'  creditors,  they  had  no 
legal  interest  in  defendant's 
promise  as  to  distribution;  that 
such  direction  was  revocable  and 
a  demand  made  before  commence- 
ment of  the  action  was  sufficient 
notice  of  plaintiffs'  intention  to 
revoke  it.  Id. 

5.  An  agent  intrusted  with  property 
to  sell  at  a  price  to  be  approved 
by  his  principal,  if  he  sells  with- 
out such  approval,  is  liable  for  a 
conversion.  Id. 

6.  Plaintiff's  complaint  set  forth,  in 
substance,  that  he  was  employed 
by  defendant  to  act  as  its  attorney 
for  one  year  under  an  agreement 
by  which  he  was  to  receive,  as 
compensation  for  his  service,  a 
transfer  of  800  shares  of  its  capital 
stock;  that  ho  performed  the 
services  and  demanded  the  stock, 
but  defendant  refused  to  deliver 
the  same.  Plaintiff  asked  to 
recover  the  stock  or  its  value.  The 
answer  admitted  the  employment, 
but  denied  any  express  aCTeement 
as  to  compensation.  Upon  the 
trial  it  appeared  the  agreement, 
substantially  as  averred  in  the 
complaint,  was  made  on  the  part 
of  aefcndant  by  its  president. 
Defendant  moved  to  dismiss  the 
complaint  on  the  ground  that 
there  was  no  proof  of  authority  on 
the  part  of  its  president  to  make 
the  contract.  Held,  that  the 
motion  was  properly  denied,  as 
the  authority  of  the  president  was 
admitted  by  the  answer;  that  if 
defendant  aesired  to  present  the 
question  that  the  president  was 
not  authorized  to  contract  to  pay 
in  stock,  the  attention  of  the  tri^ 
court  should  have  been  called  to 
it;  and  this  not  having  been  done. 
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that  it  was  not  available  on  appeal. 
MernU  v.  Consumers'  Coal  Co.  210 

7.  It  appeared  that  defendant  had, 
from  its  organization,  employed 
attorne3's  by  the  year  and  paid 
them  in  its  stock,  that  the  contract 
had  been  made  by  the  president, 
with  the  approval  of  the  board  of 
directors,  and  that  plaintiff  ren- 
dered the  services  called  for  by 
his  contract  with  the  knowledge 
of  the  directors.  Held,  that  the 
evidence  was  sufficient  to  warrant 
a  finding  that  the  contract  was  ap- 
proved of  or  acquiesced  in  by  the 
directors.  Id. 

8.  Prior  to  1838  a  dam  was  built 
across  the  outlet  of  Owasco  lake, 
which  was  used  for  hydraulic  pur- 
poses by  the  proprietors.  In  1857 
an  act  was  passed  (Chap.  527, 
Laws  of  1857)  appropriatmg  the 
dfun  for  the  use  of  the  Erie  canal, 
subject  however  to  the  use  for 
hydraulic  purposes  by  the  owners 
of  such  dam  at  the  time  of  such 
appropriation.  The  canal  conunis- 
sioners  were  authorized  to  increase 
the  height  of  the  dam,  and  to  ap- 
propriate fbr  the  purpose  the  neces- 
sary lands,  water  rights,  etc.  In 
pursuance  of  a  resolution  of  the 
canal  board,  flush  gates  were  put 
upon  the  dam  by  the  commissioner 
in  charge,  raising  the  water  in  the 
lake.  In  1878  plaintiff  presented 
a  claim  against  the  state  for  per- 
manent damages  to  his  adjoining 
lands,  and  an  award  was  made  to 
him  therefor.  Under  an  act  of 
1874  (Chap.  899,  Laws  of  1874), 
the  dam  was  rebuilt  of  the  same 
height  as  the  old  one,  with  flush 
gates  two  feet  in  height  taken  from 
the  old  dam  and  built  into  the  new. 
In  1881  defendant,  who  was  a 
director  and  the  superintendent  of 
a  corporation,  one  of  the  proprie- 
tors of  the  dam  at  the  time  of  its 
appropriation  in  1857,  acting  under 
an  authority  in  writing  of  the 
assistant  superintendent  of  public 
works,  given  to  him  two  years 
before,  opened  the  gates  of  the 
dam  and  the  water  overflowed  said 
lands  of  the  plaintiff,  tiaid  assist- 
ant reported  promptly  to  the  super- 
intendent the  authority  so  given, 
and  he  had  allowed  it  to  remain  in 
force.    In   an   action  to   rccov^ 


damages,  ?teld,  that,  assuming  that 
the  conunissioners  did  not  proceed 
in  all  thin^  as  required  by  statute, 
yet  the  legislature,  in  subsequently 
making  appropriations  and  passing 
laws  upon  the  subject,  must  iS 
deemed  to  have  acted  with  refer- 
ence to  what  had  been  done  by  the 
canal  authorities,  and  to  have 
adopted  and  ratified  their  acts;  and 
that,  therefore,  at  the  time  in  ques- 
tion, the  state  had  the  right  to  use 
the  flush  gates,  and  the  remedy,  if 
any,  of  any  person  whose  property 
was  injured  by  such  act  was  by 
claim  for  compensation  from  the 
state;  that  the  appointment  of  de- 
fendant to  take  charge  of  the  gates 
must  be  deemed  to  have  been  rati- 
fied by  the  superintendent;  also, 
that  defendant  was  not  ineligible 
under  the  provision  of  the  Re- 
vised Statutes  (1  R.  8.  250,  ^  185), 
which  declares  that  no  person 
owning  any  hvdraulic  works  **  de- 
pendent on  the  canals  for  their 
supply,  or  employed  in  or  con- 
nected with  such  works,  shall  be 
employed  as  an  agent  upon  the 
canals,"  as  the  said  corporation  was 
not  dependent  upon  the  canals,  its 
right  to  the  use  of  the  weter  having 
been  reserved  by  the  act  of  1857 
(supra);  that  the  subsequent  action 
of  the  state  must  be  presumed  to 
have  been  subject  to  the  ori^nal 
rights  reserved;  and  that,  there- 
fore, the  action  was  not  nudntain- 
able.    8^af)€r  v.  Eldred.  286 

9.  Where  a  number  of  persons  and 
firms  have  conspired  together,  in 
violation  of  the  statutes  (2  H.  S. 
693,  %  8,  sub.  6;  Penal  Code,  §  168), 
to  da  acts  injurious  to  traae,  for 
instance,  to  unlawfully  advance 
the  price  of  an  article  or  food,  the 
courts  will  not  intervene  in  favor 
of  any  one  of  the  parties  to  give 
him  redress  for  frauds  perpetrated 
by  another  to  his  dettiment  in 
carrying  out  the  unlawful  enter- 
prise.   Leonard  v.  Poole.  871 

10.  It  does  not  affect  the  Question 
that  the  party  complainca  of  a3 
guilty  of  the  fraud  was  acting  as 
agent  for  the  others.  All  £osc 
wno  knowingly  promote  and  par- 
ticipate in  carrying  out  a  criminal 
scheme  are  principals,  and  the  fact 
that  one  acts,  in  some  respects,  in 
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subordination  to  the  others,  does 
not  render  him  less  a  principal.  Id. 

11.  Where,  therefore,  a  broker,  who 
was  one  of  the  parties  to  an  un* 
lawful  scheme  to  advance  the  price 
of  lard,  but  who  acted  in  carrying 
out  the  scheme  simply  as  agent  for 
the  others,  was  proved  to  fiive  de- 
frauded his  pnncipals,  hdd,  that 
an  action  to  compel  him  to  account 
was  not  maintainable;  that  the 
courts  would  not  aid  in  adjusting 
differences  arising  out  of  and  re- 
quiring an  investigation  of  Uie 
illegal  transactions.  Id, 

12.  Written  application  for  flre  in- 
surance was  made  by  a  broker  on 
behalf  of  plaintiff  to  defendant's 
agents.  The  agents  orally  agreed 
to  insure  from  the  date  of  the  ap- 
plication, provided  the  company 
was  not  already  "on  the  nsk.^' 
The  authority  of  the  agents  was 
contained  In  two  letters,  one  from 
defendant's  ^neral  agent,  the 
other  from  its  secretary,  both 
mailed  before  the  making  of  the 
contract,  but  not  received  bythe 
agents  until  after  the  flre.  Meld, 
the  authority  dated  from  the  mail* 
ing  of  the  letters.  BugoUs  v.  Am. 
0,  Ins.  Co.  415 

18.  The  letter  from  the  general  agent 
contained  this  statement:  "  Please 
do  not  undertake  to  write  any 
specials  for  us  at  present."  The 
secretary's  letter  stated  that  "a 
conunission  of  authority,  as  agents 
of  this  companv  in  the  dty  of 
Brooklyn,"  had  Seen  forwarded  to 
the  agents,  adding,  "We  deem  it 
unnecessary  to  enter  into  any  de- 
tailed instructions  as  to  the  con- 
duct of  our  business  at  your 
agency,"  giving  as  a  reason  that 
the  genenu  agent  had  written  on 
the  subject.  The  risk  in  question 
was  a  special  one.  Hdd^^i  the 
authority  given  by  defendant  was 
that  of  general  agents,  and  did  not 
exclude  the  taking  of  special  risks; 
that  the  reference  to  "detailed  in- 
structions" did  not  limit  the 
agent's  power;  that  it  referred  to 
the  manner  of  conducting  the 
business,  not  to  the  authority  to 
be  exercised  by  the  agent.         Id. 

U.  A  general  agent  may  bind  his 


principal  by  an  act  within  the 
scope  of  his  authority,  although  it 
may  be  contrary  to  his  specim  in 
structions.  Id. 

15.  Unless  the  character  or  quality 
of  goods  consigned  to  a  commis- 
sion merchant  to  sell  is  communi- 
cated to  him  by  the  consignors,  it 
is  his  duty  to  ascertain  what  they 
are  in  tbiat  respect  and  put  them 
upon  the  market  only  as  such.  No 
authority  to  undertake  that  the 
goods  are  in  any  respect  other  or 
different  from  what  they  are  may 
be  inferred  from  the  simple  power 
to  sell.  Arffersingery.  MaeNattgK- 
ton.  585 


PRINCIPAL  AND  SURETY. 

1.  Defendants  executed  to  plaintiff 
an  instrument  in  writing  by  which, 
for  a  valuable  consideration,  they 
agreed  that  F.,  who  the  instrument 
stated  "  has  purchased,  or  is  about 
to  purchase,  anthracite  coal"  of 
defendant,  "shaU  pay  said  com- 
pany at  such  time  or  Umes,  and  at 
such  prices  as  may  be  agreed 
upon  "  between  them, ' '  for  all  coal 
that  may  be  shipped  to  him  up  to 
the  Ist  day  of  May,  1882."  Incase 
of  default  of  F.  aefendants  agreed 
"  to  pay  for  the  same,  whether  the 
indebtedness  be  in  open  account  or 
embraced  in  notes,  drafts  or  bills 
of  exchange."  In  an  action  upon 
the  instrument  the  defense  was 
that  plaintiff  had  extended  the 
term  of  credit  given  to  F.  at  the 
time  coal  was  purchased,  without 
the  assent  of  defendants.  HM, 
untenable;  that  the  instrument  was 
not  made  with  reference  to  anv 
then  existing  contract  between  F. 
and  plaintiff  fixing  the  time  of 
credit,  and  it  neither  expressed  or 
bv  implication  limited  the  period 
of  cr^it  to  the  time  fixed  when  a 
purchase  was  made,  but  left  it 
subject  to  any  future  arrangement. 
D.,  L.dbW.RB.(h.  v.  Burkard. 

197 

2.  K.,  one  of  the  defendants  ,was  a 
married  woman,  not  engaged  in 
any  business,  and  it  did  not  appear 
that  the  instrument  was  executed 
for  her  benefit  or  for  that  of  her 
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separate  estate.  HM,  that  a  non- 
suit was  properly  directed  as  to 
her.  Id. 

8.  Plaintiff  offered  to  prove  the  terms 
of  the  first  contract  of  sale  made 
with  F.  after  the  execution  of  the 
instrument.  This  offer  was  re- 
jected.   EM^  ^TKft.  Id, 

4.  An  action  at  law  cannot  be  main- 
tained against  the  sureties  upon  the 
bond  of  a  general  guardian  until 
proceedings  for  an  accounting  have 
been  had  against  the  guardian  and 
his  default  established  therein. 
FerkiTM  v.  Stimmel.  859 

5.  The  fact  of  the  death  of  the 
guardian  does  not  take  the  case 
out  of  the  rule,  as  his  personal  rep- 
resentatives may  be  required  to 
account  (Ckxle  of  Civil  Pro.  §  2006, 
as  amended  by  Chap.  899,  Laws  of 
1884),  and  before  the  sureties  can 
be  sued  the  proceedings  on  the  ac- 
counting must  at  least  establish  the 
fact  that  none  of  the  infant's  prop- 
erty has  come  into  the  hands  of  the 
personal  representatives.  Id, 


PUBLIC  POLICY. 

1.  Defendant  and  one  Q.  entered 
into  a  written  contract,  which  pro- 
vided that  the  latter  should  build, 
upon  certain  lands  belonging  to  the 
former,  a  dock  and  erect  thereon  a 
pocket  for  holding  and  storing 
coal.  Defendant  was  to  have  the 
use  of  the  south  side  of  the  dock 
and  of  thirty  feet  of  the  shore  end 
and  the  right  to  use  the  other 
portions  when  not  required  by  Q. 
In  consideration  thereof  defendant 
agreed  to  transport  in  its  cars  all 
the  coal  in  car  loads  offered  for 
transportation  by  Q.  for  the  term 
of  ten  years  at  a  rebate  of  fifteen 
cents  per  ton  from  the  regular 
tariff  rates,  Q.  to  load  the  coal,  and 
it  was  understood  he  was  to  ^ip 
large  quantities.  At  the  termina- 
tion of  the  contract  the  dock  and 
structures  were  to  be  appraised  and 
the  value  thereof,  less  $2,000  ad- 
vanced by  defendant,  paid  to  Q. 
The  dock  and  coal-pocket  were 
constructed,  pursuant  to  this  agree- 
ment, at  an  expense  of  $17,000, 


and  coal  in  large  quantities  shipped 
over  defendant's  mad  by  Q.  or  his 
assignee  under  the  contract.  In 
an  action  to  recover  the  rebate 
agreed  upon,  defendant  claimed 
that  the  contract  was  against  public 
policy  and,  therefore,  ille^  and 
void.  There  were  no  findings  or 
requests  to  find,  as  matter  of  fact, 
that  there  was  any  unjust  discrim- 
ination. Heid,  that  this  could  not 
be  found  as  matter  of  law,  and  in 
the  absence  of  such  a  finding 
the  action  was  not  maintainable. 
Boot  V.  L.  L  ILB,  Co.  800 

.  An  agreement  of  parties  to  an 
action  to  limit  Judicial  inquiry, 
when  not  unreasonable  or. a^nst 
good  morak  or  public  pohcv,  is 
binding  upon  the  courts.  A  K. 
arid  8,  Bkg,  Corp,  v.  Cooper,     888 


QUESTIONS  OP  LAW  AND 
FACT. 

When  guettion  of  negligence 

one  of  fact. 

See  ConnoUy  v.  K.  Ice  Co,  104 
McIUekard  v.  Flint,  222 

Francis  v.  K  7,  8,  Co,  880 
,Neu>aU  V.  BaHlett,  899 

When   question  of  negligence 

one  qf  law. 
See  Bohn  v.  Hatemeyer,  296* 

Coieman  v.  8,  A,  B  B,  Of.  e09 


RAILROAD  CORPORATIONS. 

1.  The  fact  that  a  passenger  on  a 
street  car  stands  upon  the  outer 
platform  when  there  is  opportunity 
to  take  a  seat  in  the  car,  while  ft 
will  ordinarily  constitute  a  defense 
in  an  action  against  the  railroad 
company,  it  is  not  a  defense  in  an 
action  against  another  party  to  re- 
cover damages  for  negligence  caus- 
ing injury  to  the  passenger.  Con- 
noUy V.  KfUek,  lee  Co,  104 

2.  A  railroad  corporation  may  not 
make  an  unreasonable  or  unjust 
discrimination  between  its  cus- 
tomers in  its  freight  charges.  Boot 
y.L.LRR  Co.  800 
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8.  The  question  as  to  whether  such 
discrimination  has  been  made  is 
ordinarily  one  of  fact.  Id, 

4.  Defendant  and  oneQ.  entered  into 
a  written  contract,  wliich  provided 
that  the  latter  should  bund,  upon 
certain  lands  belonging  to  the 
f  ormer»  a  dock  and  erect  thereon  a 
pocket  for  holding  and  storing  coal. 
Defendant  was  to  have  the  use  of 
the  south  side  of  the  dock  and  of 
thirtj  feet  of  the  shore  end  and  the 
right  to  use  the  other  portions 
when  not  required  ly  Q.  In  con- 
sideration thereof  defendant  agreed 
to  transport  in  its  cars  all  the  coal 
in  car  loads  offered  for  transporta- 
tion by  Q.  for  the  term  of  ten  years 
at  a  rebate  of  fifteen  cents  per  ton 
from  the  regular  tariff  rates,  Q.  to 
load  the  coal,  and  it  was  under- 
stood he  was  to  ship  large  quanti- 
ties. At  the  termination  of  the 
contract  the  dock  and  structures 
were  to  be  appraised  and  the  value 
thereof,  less  |3,000  advanced  bv 
defendant,  paid  to  Q.  The  dock 
and  coal-pocket  were  constructed, 
pursuant  to  this  agreement,  at  an 
expense  of  $L7,000,  and  coal  In 
large  quantities  shipped  over  de- 
fendant's road  by  Q.  or  his  assignee, 
under  the  contract.  In  an  action 
to  recover  the  rebate  agreed  upon, 
defendant  claimed  that  the  con- 
tract was  against  public  policy, 
and,  therefore,  illegal  and  void. 
There  were  no  findings  or  request 
to  find,  as  matter  of  fact,  that  there 
was  any  unjust  discrimination. 
Held,  that  this  could  not  be  found, 
as  matter  of  law,  and  in  the  absence 
of  such  a  finding  the  action  was 
not  maintainable.  Id, 

5.  Defendant  lawfully  opened  a 
trench  in  a  city  street  pariulel  with 
the  track  of  a  street  railroad  com- 
pany. It  constructed  a  passage- 
way or  bridge  across  this  trendi, 
with  uprights  at  each  end,  which 
supported  a  hand-rail  on  each  side. 
The  uprights  nearest  the  track  of 
the  raUroad  were  higher  than  the 
sills  of  the  windows  of  the  street 
cars,  and  were  about  three  or  four 
inches  from  the  side  of  a  passing 
car.  Plaintiff  was  a  passenger  upon 
the  railroad  in  the  summer  time :  he 
was  sitting  at  an  open  window  of 
a  car  and  had  his  arm  broken  as 


the  car  passed  the  bridge.  In  an 
action  brought  to  recover  damages, 
plaintiff  claimed  that  the  bridge  was 
so  insecurely  built  tliat  one  of  the 
uprights  fell  upon  his  arm,  which 
was  at  the  time  within  the  car. 
Defendant  claimed  that  the  injury 
was  caused  by  plaintiff's  arm  ex- 
tending  so  far  out  of  the  window 
that  it  came  in  contact  with  the 
upright.  The  testimony  upon  this 
point  was  conflicting.  It  did  not 
appear  that  plaintiif  was  warned 
to  keep  his  arm  inside  the  car,  or 
that  there  was  any  circumstance  or 
anything  in  the  condition  of  the 
street  which  should  have  caused 
plaintiff  to  have  anticipated  danger. 
The  court  charged  the  Jury  that  if 
plaintiff  sat  with  his  arm  out  of  the 
window,  and  it  thus  came  in  con- 
tact with  the  upright  and  was 
broken,  it  would  not  defeat  his 
right  to  recover  unless  they  found 
that  such  conduct  was  negligent. 
Held,  no  error ;  that  the  question 
was,  under  the  circumstances,  one 
of  fact  for  the  jury,  Francis  v. 
iV:  r.  8Uam  Co,  880 

6.  B  seems  there  is  a  distinction  in 
this  respect  between  street  and 
other  railroads.  Id 

7.  A  railroad  company  that  has  ac- 
quired title  to  land  under  water 
some  distance  from  the  shore  for 
the  purpose  of  constructing  its 
road4>ed,  and  has  built  thereon  an 
embankment  supporting  its  tracks, 
leaving  a  bav  between  Uie  embank- 
lAent  and  tJie  original  shore  line 
into  which  the  tide  ebbs  and  flows, 
is  not  a  "proprietor  of  adjacent 
lands  "  withm  the  meaning  of  the 
provision  of  the  Revised  Statutes 
(1  R.  S.  208,  §  67),  prohibiUng  the 
commissioners  of  the  land  office 
from  making  grants  of  land  under 
the  waters  oi  navigable  streams 
"  to  any  person  other  tlian  Uie  pro- 
prietor of  the  adjacent  lands,"  and 
the  owner  of  the  upland  adjoining 
the  original  shore,  not  the  mlroad 
corporation,  h  entitled  to  the  grant. 
Rumse:/  v.  JVI  T,  A  N,  KR  R, 
Co,  423 

8.  i)  seems  the  provision  of  the  Gen- 
eral Railroad  Act  of  1850  (§§  2o-49, 
chap.  140,  Laws  of  1850),  empow- 
ering said  commissioners  to  make 
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grants  of  state  lands  to  railroad 
corporations,  includes  a  power  to 
grant  to  such  a  corporation  lands 
under  water  for  the  erection  of 
docks  necessary  to  the  transaction 
of  its  business.  Id, 

9.  It  w^as  the  intent  of  the  legislature, 
in  the  passage  of  the  act  of  1846 
creating  the  H.  R.  R.  R.  Co.,  and 
authorizing  the  construction  of  its 
road  along  the  east  shore  of  the 
Hudson  river  (Chap.  216,  Laws  of 
1846),  to  protect  the  upland  owners 
along  said  shore  in  their  access  to 
the  waters  of  the  river,  and  to 
maintain  their  rights  in  the  river 
unimpaired  by  the  construction  of 
the  railroad  (§§  15,  16),  and  it  did 
not  change  the  policy  of  the  state 
with  reference  to  the  promotion  of 
commerce  on  the  river,  or  deprive 
the  said  commissioners  of  the  power 
to  make  grants  of  land  under  water 
to  the  owner  of  the  uplands.     Id. 

10.  Plaintiffs  are  the  owners  of  cer- 
tain uplands  bordering  upon  the 
easterly  shore  of  the  Hudson  river. 
In  1848  their  predecessors  in  title 
deeded  to  the  H.  R.  R.  R.  Co.  a 
strip  of  land,  partly  above  high- 
water  mark  and  partly  under  the 
water  of  the  river,  retaining,  how- 
ever, a  large  part  of  the  original 
shore  line.  Upon  said  strip  the 
railroad  company  constructed  an 
embankment  several  feet  above 
high- water  mark  for  their  road-bed, 
which  embankment  is  between 
plaintiffs'  uplands  and  the  channel 
of  the  river,  but  a  considerable 
distance  outside  of  the  original 
shore  line.  A  culvert  or  opening 
was  built  in  the  embankment, 
through  which  the  watei-s  flowed 
into  the  bay,  between  it  and  the 
said  shore  Ime.  In  1868  said  com- 
pany obtained  from  the  commis- 
sioners of  the  land  office  a  grant 
of  the  land  under  water  covered 
by  its  road-way,  and  extending 
westward  into  the  river  200  feet. 
In  1885  said  commissioners  exe- 
cuted to  plaintiffs  a  grant  of  land 
under  water  extending  along  tlie 
whole  water  front  of  their  uplands, 
and  westward  into  the  river  a  con- 
siderable distance  beyond  the  said 
company's    road,    the    grant    ex- 


pressly excepting  and  reserving  the 
rights  of  said  company.  In  1881 
defendant  built  a  portion  of  its 
road  in  the  waters  of  the  river,  in 
front  of  plaintiffs'  uplands,  west 
of  the  H.  R.  R.  R.  Co.'s  road ; 
partly  on  the  land  so  granted  to- 
said  'company  and  partly  outside, 
but  within  the  lines  of  plaintiffs' 
grant.  Held,  that  the  grant  to  the 
plaintiffs  was  valid,  and  that  an 
action  was  maintainable  to  restrain 
defendant  from  operating  its  road 
over  and  upon  the  lands  so  granted. 

Id. 

11.  Prior  to  1877  defendant  operated 
a  horse  car  railroad  on  Third  ave- 
nue in  the  city  of  B.  By  an  ordi- 
nance of  the  common  council  of 
the  city,  pui'suant  to  the  act  of 
1873  (Chap.  43-3,  Laws  of  1873),  it 
was  authorized  to  run  cars  by 
steam  motors  between  the  city  line 
on  the  south  and  Twenty-fourth 
street  on  the  north.  It  did  not 
stop  its  ciirs  so  propelled,  however, 
at  said  street,  but  passed  into  and 
along  it  for  some  aistance,  backed 
them  into  Third  avenue,  and  then 
in  front  of  plaintiffs'  premises, 
which  are  situated  on  the  north- 
westerly corner  of  Third  avenue 
and  Twenty-fourth  street,  they 
were  switched  onto  another  track, 
making  much  noise,  shaking 
plaintiffs'  building,  casting  cinders, 
smoke  and  dust  upon  their  prem- 
ises, and  interrupting  the  ordinary 
use  of  the  street.  In  an  action  to 
recover  damages,  field,  that  plaint- 
iffs, although  not  owners  of  the 
street,  as  abutting  owners  had  such 
an  easement  therein  as  to  enable 
them  to  insist,  as  against  defendant, 
that  it  should  be  devoted  only  to 
the  uses  consistent  with  a  public 
street;  that  the  use  of  steam  as  a 
motive  power  in  the  manner  statetl 
was  unlawful  and  in  the  nature  of 
a  nuisance,  and  plaintiffs  were  en- 
titled to  recover  the  damages  sus- 
tained. Huasner  v.  Bklyti  City  R. 
R  Co.  433 

12.  The  evidence  tended  to  show 
that  said  unlawful  acts  depreciated 
the  rental  value  of  plaintiffs'  prem- 
ises. Htld,  that  such  depreciation 
was  a  proper  measure  of  damages. 

Id. 
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13.  Under  the  instructions  of  the  ' 
court,  recovery  was  liad  for  such  • 
damages  up  to  tlie  time  of  the  trial. 
No  objection  was  made  that  the  ! 
recovery  should  have  been  limited  i 
to  the  damages  which  accrued  be- 1 
fore  the  commencement  of  the  ^ 
action.     Held,   that  the    question 

^  could  not  be  presented  on  appeal.  ; 

14.  It  teems  the  recovery  is  a  bar  to  ; 
any  future  clt^im  for  jlamages  up 
to  the  time  of  trial.  Id. 

15.  Plaintiffs*  complaint  alleged,  in 
substance,  that  they  owned  the  fee 
of  the  avenue  to  its  center,  and 
that  defendant  unlawfully  operated 
its  cars  within  and  upon  their  half  , 
of  the  avenue.    On  the  trial  plaint-  \ 
iffs  waived  any  right  to  recover 
nominal  damages  for  trespass  and 
claimed  only  to  recover  the  dam- 
ages to  t  heir  premises  occasioned 
by  the  nuisance,  and  the  court,  in 
its  charge,  made  the  right  to  re- 
cover dependent  upon  the  finding 
of  the   jury  that  there  had  been 
a  substantial  injury  to  the  premises 
and  that  the  question  as  to  whether 
tney  were  bounded  by  the  center 
of  the  avenue  had  no  importance.  , 
Defendant's  counsel  requested  the  i 
court  to  charge  that  plaintiffs  had  ' 
no  title  to  the  fee  in  the  avenue  and 
that  defendant  liad  not  trespassed  | 
upon  their  property.    The  court  , 
declined  to  charge  other  than  as 
before  charged.    Held,  that,  as  the 
question  of  title  and  trespass  was, 
by  the  waiver  of  plaintiffs'  counsel 
and  the  charge  made,  out  of  the 
case,  defendant    could    not  have 
been  prejudiced  by  the  refusal.  Id, 

16.  Plaintiff,  a  switchman  employed 
in  defendant's  yard  at  E.,  while 
engaged  in  coupling  cars  stepped 
into  a  cattle-guard  and  was  in- 
jured. In  an  action  to  recover 
damages,  it  appeared  that  the 
cattle-guard  was  near  scales  where 
defendant  weighed  its  cars,  and  the 
cars,  when  pushed  from  the  scales, 
passed  over  it;  it  had  been  there 
for  several  years,  and  no  injury,  so 
far  as  appeared,  had  resulted  from 
it.  Plaintiff  had  been  in  defend- 
ant's employ  three  days.  The  ac- 
cident happened  in  the  evening. 
Plaintiff  had  a  lighted  lantern  and 
was  directed  to  couple  a  car  just 


pushed  from  the  scales  with  one 
that  had  preceded  it;  the  endb  of 
the  two  cars  which  he  sought  to 
couple  were  over  the  cattle-guard; 
he  stepped  into  it  and  theinlury 
resullea.  Plaintiff's  duties  had  not 
previously  called  him  to  the  place 
m  question.  Held,  the  fact  that 
the  location  of  the  cattle-guard  was 
at  a  place  where  cars,  when 
weighed,  were  habitually  coupled, 
imposed  upon  defendant  the  duty 
to  use  care  to  make  that  place 
reasonably  safe  for  its  eniployes; 
and  the  evidence  authorized  a  find- 
ing that  defendant,  in  ^rmltting 
the  cattle-guard  to  remain  in  that 
place  in  the  condition  it  was,  failed 
to  perform  its  duty  to  its  employes, 
and  so  was  chargeable  with  neg- 
ligence; also,  that  the  evidence 
justified  a  finding  that  plaintiff  had 
no  knowledge  of  the  cattle-^uard, 
and  was  not  guilty  of  negligence 
in  failing  to  observe  it.  Freden^ 
burg  V.  A.  C.  R.  Co.  582 

17.  Plaintiff,  a  passenger  in  an  open 
car  on  defenaaut's  street  railroad 
in  the  city  of  New  York,  while 
the  car  was  in  motion,  left  his  seat 
and  stepped  out  upon  the  side  step, 
and  was  proceeding  to  go  forward 
to  another  seat  when  he  came  in 
contact  with  one  of  the  columns 
supporting  an  elevated  railroad, 
under  w^hich  defendant's  road  was 
operated,  and  was  injured.  In  an 
action  to  recover  damages  the  testi- 
mony was  conflicting  as  to  whether 
the  seat  plaintiff  left  was  so 
crowded  as  to  render  it  uncomfort- 
able for  him  to  remain.  Defend- 
ant asked  the  court  to  charge  the 
jury  that,  if  they  believe  plaintiff 
left  his  seat  unnecessarily  and 
voluntarily,  and  while  the  car  was 
in  motion,  without  requesting  the 
driver  or  conductor  to  stop  the 
same,  and  when  upon  the  step  of 
the  car  he  swung  himself  outside 
the  line  of  the  step  of  the  car  and, 
while  so  doing,  came  in  contact 
with  the  column,  defendant  was 
entitletl  to  a  verdict.  The  court 
refused  so  to  charge.  HM  error: 
that  if,  without  reasonable  cause, 
plaintiff  placed  himself  outside  of 
the  car  when  in  motion,  he  as- 
sumed the  hazards  of  so  doing. 
Coleman  v.  Second  Ave.  R.  R,  G*. 
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RATIFICATION. 

Wh€U  acts  of  principal  amount 

to  ratification  of  act  of  assumed  agent. 
See  Shaver  v.  Eldred,  286 


RECEIVER. 

1.  Thi&action  was  brought  by  plaint- 
iff, as  receiver  of  an  insolvent  state 
bank,  to  recover  the  amount  of 
certain  bills  of  exchange  alleged 
to  have  been  transferr^  bv  the 
bank  to  defendant  in  violation  of 
the  provisions  of  the  act  of  1882 
(||  186,  187,  chap.  409,  Laws  of 
1882),  which  prohibits  a  convey- 
ance, assignment  or  transfer  by  a 
bank,  not  authorized  by  a  previous 
resolution  of  its  board  of  directors, 
of  property  exceeding  in  value 
$1,000,  except  in  the  transaction  of 
its  ordinary  business  (§  186),  and 
also  prohibits  giving  a  preference 
to  creditors  in  case  of  insolvency 
and  requires  the  creditor  so  given 
a  preference  to  account  for  the 
money  or  property  received  to  the 
bank's  creditors  or  stockholders 
or  their  trustees.  The  following 
facts  appeared:  On  December  16, 
1882,  the  said  bank  was,  to  the 
knowledge  of  its  president  and 
cashier,  insolvent.  It  continued 
business,  paying  all  demands  until 
the  close  of  business  on  December 
nineteenth,  when  it  stopped  pay- 
ment. At  a  meeting  of  its  direct- 
ors held  that  evening,  at  which  its 
cashier  was  present,  it  was  resolved 
that  proceedings  be  commenced 
for  the  appointment  of  a  receiver. 
On  December  sixteenth  the  bank 
discounted  for  defendant  promis- 
sory notes  and  gave  it  credit  for 
the  avails,  and  on  December  eigh- 
teenth and  nineteenth  it  received 
cash  deposits.  At  the  close  of 
business  December  nineteenth 
there  was  a  balance  of  $8,004.22  to 
defendant's  credit.  On  December 
twentieth,  about  an  hour  before 
the  usual  time  of  opening  the  bank 
for  business,  d^endant's  secretary 
went  to  the  bank,  at  the  request  of 
its  cashier,  and  received  from  him 
six  bills  of  exchange  aggregating 
$8,180.82,  the  largest  being  $m63, 
giving  defendant's  check  for  the 
amount,    dated    December   nine- 


teenth; the  cashier  entered  the 
transaction  in  the  books  of  the 
bank  under  that  date.  The  appar- 
ent overdraft  of  $79.81  defendant 
paid  at  the  request  of  plaintiff,  who 
was  then  ignorant  of  the  above 
facts.  Having  learned  of  them,  he 
made  demand  for  the  full  amount 
of  the  bills.  Held,  that,  as  the  ag- 
gregate amount  of  the  bills  trans- 
ferred exceeded  in  value  $1,000, 
the  transfer  was  prohibited,  not- 
withstanding no  one  of  them  was 
of  that  value;  that,  as  defendant 
was  not  a  purchaser  for  value  and 
the  transaction  was  not  in  the  usual 
course  of  business,  it  was  illegal 
without  regard  to  defendant's  in- 
tent or  whether  it  knew  the  bank 
was  insolvent;  also,  that,  although 
the  reception  of  the  deposits  from 
defendant  was  a  fraud,  and  as  be- 
tween it  and  the  bank  the  latter 
aojuired  no  title  to  them,  and  they 
might  have  been  recovered  from 
the  bank  or  its  receiver  if  thev 
could  have  been  identified  or  their 
avails  traced,  yet  the  transaction 
in  q^ucstionwasnot  a  restoration  or 
restitution  by  the  wrong-doer,  but 
was  a  compensation  for  the  fraud, 
which,  in  the  case  of  an  insolvent 
bank,  is  prohibited  by  statute;  that 
the  fact  defendant  became  a  cred- 
itor through  the  fraud  of  the  bank 
officers,  and,  so,  the  bank  was  a 
trustee,  ex  malefieio,  gave  defend- 
ant no  ri^ht  to  a  preference  over 
other  creoitors;  and  that  the  trans- 
action between  defendant  and  the 
receiver  was  not  a  settlement  be- 
tween the  parties.  Atkinson  v. 
Boeh,  Printing  Co.  168 

L  After  the  appointment  of  plaintiff 
as  receiver  m  supplementary  pro- 
ceedings asainst  j..  the  latter  con- 
veyed his  farm  to  defendant  A.  in 
consideration  of  an  agreement  by 
A.  to  cancel  and  discharge  a  debt 
due  from  J.  to  him,  to  pay  all  of 
plaintiff's  claims,  as  receiver,  and 
also  pay  and  discharge  certain 
other  debts  owing  by  J.  The 
creditors  specified  assented  to  the 
arrangement.  A.  paid  the  amount 
due  upon  the  judgment  plaintiff 
then  represented,  together  with 
his  claims  for  costs  and  expenses, 
but,  before  he  paid  the  other  debts 
named,  G.,  another  creditor,  ob- 
tained a  judgment  against  J.,  to 
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which  the  receivership  was  ex- 
tended. This  action  was  there- 
upon brought  to  have  the  said 
conveyance  declared  fraudulent 
and  void  as  to  J.'s  creditors.  It 
appeared  that  A.  had  acted  in 
good  faith,  without  knowledge  of 
6.'s  claim,  and  that  the  price 
agreed  to  be  paid  was  a  full  and 
adequate  consideration.  Held,  the 
action  was  not  maintainable;  that 
by  his  agreement,  and  the  adoption 
thereof  by  the  creditors,  whose 
claims  he  assumed,  A.  became 
legally  bound  as  principal  debtor; 
and  as  the  creditor  represented  by 
plaintiff  had  no  prior  claim  to  de- 
fendant, but  both  were  general 
creditors  with  equal  equities,  the 
latter  was  entitled  to  the  benefit  of 
the  general  rule  that,  when  the 
equities  are  equal  the  legal  title 
must  prevail.     Warren  v.  Wilder. 

209 

8.  A  sale  made  by  a  dulv  appointed 
receiver  of  a  state  bank,  pursuant  | 
to  and  upon  terms  expressed  in  an  ' 
order  of  the  Supreme  Court,  of  a 
judgment,  part  of  the  assets  of 
the  bank,  is  a  judicial  sale,  and 
the  court  may  compel,  by  order,  a 
si^cific  perfonnance  or  the  con- 
tract of  sale.    In  re  Denison.    621 

4,  A  confirmation  of  the  contract  of 
sale  is  not  a  requisite  to  its  con- 
summation, and  It  is  not  material 
whether  the  sale  was  public  or 
private.  Id, 


RECOVERY  OF  POSSESSION  OP 
PERSONAL  PERSONAL. 

See  CiAiH  AKD  Delivery. 


REFERENCE. 

To  make  exceptions  to  a  refusal  of  a 
referee  to  find  a  fact  sufficient 
ground  for  a  reversal,  it  must  ap- 
pear that  had  he  found  as  requested 
the  result  would  have  been  affecteii. 
Bitldiriti  V.  Doying.  452 


REMEDIES. 

1.  Au  action  tit  law  cannot  be  main- 
tained against  the  sureties  upon 


the  bond  of  a  general  guardian 
until  proceedings  for  an  accounting 
have  been  had  against  the  guardian 
and  his  default  established  therein. 
Perkins  v.  Stimmel.  359 

2.  Where  evidence  is  received,  the 
competency  of  which  depends  upon 
further  evidence,  upon  the  assur- 
ance of  the  party  offering  it  that 
such  further  evidence  will  be  sup 
plied,  in  case  of  failure  so  to  da 
the  remedy  is  by  motion  to  strike 
out  the  evidence  received;  in  the 
absence  of  such  a  motion  no  ques- 
tion is  presented  for  review  upon 
appeal.  WiUon  v.  Kings  Co.  E.  R. 
R  Co.  487 

8.  In  an  action  to  recover  damages 
for  breach  of  warrantjr  on  sale  of 
goods,  held,  that  plaintiffs  were 
not  required  to  return  the  goods 
on  discovery  of  the  breach,  but 
had  the  right  to  retain  them  and 
seek  their  remedy  upon  the  war- 
ranty. Argersinger  v.  MacNaughr 
ton.  535 


SALES. 

I .  T.  purchased  three  printing  presses 
of  plaintiff  under  a  written  agree- 
ment, which  provided  for  a  settle- 
ment by  notes  within  one  year; 
also,  that  the  buyer  should  give  & 
policy  of  insurance  on  the  pur- 
chase and  security  for  the  payment 
made  by  note,  and  that  the  title  to 
the  presses  should  remain  in  plaint- 
iff until  payment  was  made  or 
security  given  for  the  deferred 
payment.  T.  did  not  give  a  policy 
of  insurance,  nor  did  he  give  any 
security  for  notes  executed  by  him 
under  the  contract;  these  were  re- 
newed from  time  to  time  at  his 
request,  and  before  payment  he 
made  an  assignment  to  defendant 
for  the  benefit  of  creditors.  In  an 
action  to  recover  possession  of  the 
presses,  held,  that  the  giving  of  the 
notes  did  not  operate  as  payment; 
that,  under  the  contract,  no  title 
passed  until  security  was  given  or 
pajTuent  made  in  full;  and  that 
plaintiff  was  entitled  to  recover. 
C.  P.  P.  <t-  M.  Co.  V.  Walker.       7 

3.  Where  a  sale  of  personal  property 
is    made    on  condition    that    the 
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stipulated  price  shall  be  paid  on 
deliverj,  title  does  not  pass  until 
payment  is  made,  unless  the  vendor 
waives  the  condition.  E.  S.  T.  F. 
Co.  V.  Orant.  40 

8.  Under  such  a  contract  delivery 
and  payment  are  simultaneous  or 
concurrent  acts,  and  although  the 
articles  may  have  been  actually  de- 
livered, the  delivery  is  not  absolute 
unless  the  vendor  has,  by  subse- 
quent act,  waived  the  condition  of 
payment.  Id, 

4.  Where  a  contract  for  the  sale  of 
personal  property  does  not  provide, 
m  express  terms,  tliat  payment 
shall  be  made  on  delivery,  or  that 
payment  and  delivery  shall  not  be 
concurrent  the  intent  of  the  parties 
must  control;  and  if  from  the  acts 
of  the  parties  and  the  surrounding 
circumstances  it  can  be  inferred 
that  it  was  intended  that  payment 
and  delivery  should  be  concurrent 
acts,  the  title  will  be  deemed  to 
have  remained  in  the  vendor  imtil 
the  condition  of  payment  is  com- 
plied with.  Id. 

5.  The  question  of  intent  in  such  case 
is  one  of  fact.  Id. 

6.  In  an  action  to  recover  possession 
of  personal  property,  it  appeared 
that  plaintiff  contracted  to  sell  to 
one  T.  the  property  in  question, 
consisting  of  two  printing  presses, 
with  the  necessary  shafting,  to- 
gether with  a  quantity  of  type 
and  other  printers'  supplies,  for 
$1,100.95,  $500  to  be  paid  in  cash 
and  a  mortgage  on  the  property  to 
be  given  by  T.  for  the  balance. 
Plaintiff  at  once  commenced  to  put 
up  the  shafting,  set  the  presses  and 
deliver  the  type  and  other  materials. 
When  the  work  was  about  half 
done  plaintiff  demanded  the  cash 
payment  agreed  upon.  T.  paid 
$250  and  plaintiff  continued  put- 
ting the  presses  in  working  oraer, 
transferring  the  type  and  other 
materials.  Immediately  after  the 
completion  of  the  work  plaintiff's 
president  went  to  T.'s  olflce  to 
collect  the  balance  and  there 
learned  that  T.  had  absconded. 
On  the  same  or  the  next  day 
defendant,  as  sheriff,  levied  on  the 
goods  under  an  attachment  against 


T.  Plaintiff's  president  iname- 
diately  asserted  to  the  attaching 
creditor  that  it  had  not  parted  with 
possession  of  the  property,  and, 
upon  refusal  to  surrender  it, 
brought  this  action.  At  the  close 
of  plaintiff's  case  the  court 
directed  a  verdict  for  defendant. 
HM,  error;  that  the  question  as  to 
whether  there  was  a  delivery  suffi- 
cient to  pass  title  should  have  been 
submitted  to  the  jury;  also  that  by 
the  payment  of  the  $250  T.  did 
not,  if  title  remained  in  plaintiff, 
aci^uire  an  interest  to  that  amount, 
which  was  subject  to  attachment. 

Id. 

.  Where  a  vendor  of  chattels  is 
ready  and  offers  to  perform  on  his 
part  and  the  purchaser  neglects  and 
refuses  to  perform,  he  cannot  re- 
cover back  the  partial  payments  he 
has  made.  Id. 

.  An  unauthorized  sale  of  personal 
property  although  for  a  valuable 
consideration,  and  to  one  having 
no  notice  that  another  is  the 
owner,  vests  no  higher  title  in  the 
vendee  than  was  possessed  by  the 
vendor.    Smith  v.  Cleu)9.  190 

I.  The  Ann  of  E.  &  H.  executed  to 
plaintiff  H.  an  instrument,  in  form 
a  bill  of  sale  of  all  of  the  firm 
property.  H.  executed  an  instru- 
ment in  return,  which  stated  that, 
in  consideration  of  the  sale,  he 
aCTeed  to  cancel  an  indebtedness 
of  the  firm  to  him,  to  pay  certain 
specified  debts  of  the  firm  "and 
such  other  sums  for  wages,  mer- 
chandise recently  purchased  and 
other  claims,"  as  the  firm  might 
direct,  *'as  entitled  to  a  preference 
not  exceeding  $750."  Defendant, 
as  sheriff,  levied  upon  and  took 
the  property  from  the  possession 
of  plaintiffs  by  virtue  of  attach- 
ments issued  against  the  firm.  In 
an  action  to  recover  possession  de- 
fendant claimed  that  the  transfer 
was,  in  effect,  an  assignment  for 
the  benefit  of  creditors,  and  was 
fraudulent  and  void  upon  its  face 
because  of  the  right  reserved  to 
the  firm  to  direct  what  claims 
should  have  the  preference  for  the 
purpose  of  the  payment  of  the 
$750.  Held^  that  the  contract,  as  evi- 
denced by  the  terms  of  the  two  in- 
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struments,  which  were  to  be  taken 
and  construed  together,  did  not 
necessarily  import  such  an  assign- 
ment, but  might  be  construed  as 
an  absolute  sale,  for  which  the 
cancellation  of  his  own  debt  and 
the  agreement  to  pay  the  sums 
specified  was  the  consideration; 
that,  although  the  firm  was  insol- 
vent, H.  was  at  liberty  to  purchase 
the  property  for  the  purpose  of 
obtaining  payment  of  the  debt  due 
him;  and  it  the  sale  was  made 
absolutely  and  in  good  faith,  its 
validity  was  not  affected  by  the 
fact  that  the  vendor  reserved  the 
right  to  direct  upon  what  debts  of 
theirs  the  $750  surplus  of  consid- 
eration was  to  be  paid;  that  the 
nature  of  the  transaction  depended 
upon  the  intent  of  the  parties 
thereto,  which,  upon  the  evidence, 
was  properly  a  question  of  fact  for 
the  jury.    Him  v.  Bowe.  850 

10.  The  court  refused  a  request  of 
defenc^nt's  counsel  to  charge  that 
if  the  firm  was  at  the  time  insol- 
vent, and  by  the  bill  of  sale  in- 
tended to  make  an  assignment  for 
the  benefit  of  creditors,  it  was 
void.    Held,  no  error,  as  the  re- 

Suest  did  not  embrace  any  sugges- 
on  that  plaintiff  H.  wius  in  any 
respect  in  privity  with  the  firm  in 
such  intent ;  that  this  was  essen- 
tial, as  he  could  not  be  prejudiced 
by  an  intent  on  their  part  to  create 
a  trust  which  the  terms  of  the  in- 
struments did  not  import,  unless  he 
was  in  some  way  chargeable  with 
participation  in  their  intent.      Id. 

11.  In  September,  1888,  defendant, 
who  was  the  agent  in  New  York 
of  the  firm  of  M.,  D.  &  Co.,  of 
Manilla,  sold  4,000  bales  of  hemp, 
"  to  arrive,"  at  a  specified  price, 
payable  on  the  arrival  of  the  hemp 
at  New  York  from  Manilla.  The 
contract  of  sale  was  made  by  de- 
fendant in  his  own  name,  but  was 
intended  to  be  on  account  of  his 
principals,  whom  he  immediately 
notified  thereof.  In  October  of 
that  year  M.,  D.  &  Co.  shipped 
from  Manilla,  by  the  Polynesian, 
4,000  bales  of  hemp,  deliverable  to 
their  order  in  New  York,  intend- 
ing the  hemp  to  be  used  in  fulfill- 
ment of  said  contract;  they  in- 
dorsed, in  blank,  the  bills  of  lading 


therefor,  which  were  made  out  to 
M.,  D.  <&  Co.,  or  order  or  assigns, 
and  delivered  them  to  the  plaintiff 
to  secure  the  payment  of  nve  bUls 
of  exchange  drawn  by  said  firm, 
upon  which  plaintiff  made  ad- 
vauces  to  said  firm.  These  ad- 
vances were  made,  without  any 
knowledge  on  the  part  of  plaintiff 
of  said  sale,  by  defendant.  In  De- 
cember defendant  received  notice 
from  M.,  D.  &  Co.  that  they  had 
shipped  the  hemp  by  the  Polyne- 
sian. In  January,  1884,  plaintiff, 
at  the  request  of  the  drawees  and 
acceptors  of  the  bills  of  exchange, 
forwarded  the  bills  of  lading  to  its 
agent  in  New  York,  "to  be  deliv- 
ered to  defendant  in  exciiange  for 
his  trust  receipt."  In  February 
the  drawers  and  drawees  of  the 
bills  of  exchange  failed.  In  March 
plaintiff  wrote  to  defendant  inquir- 
ing whether  the  hemp  on  the  Poly- 
nesian had  been  sold  "to  arrive." 
Defendant  answered  that  it  had, 
but  soon  after  rescind^  his 
**  notice,"  so-called,  that  this  hemp 
had  been  sold,  and  stating  that 
"the  sales  of  hemp"  were  made 
in  his  name  and  he  should  treat 
them  as  made  for  his  own  account. 
On  arrival  of  the  Polynesian  plaint- 
iff, by  virtue  of  the  bills  of  lading, 
took  possession  of  the  hemp ;  the 
price  had  fallen  so  that  it  could 
then  be  purchased  in  the  New  York 
market  at  much  less  than  the  con- 
tract-price. Plaintiff  demanded 
of  defendant  that  he  should  deliver 
the  hemp  under  the  contracts,  pay- 
ing over  to  it  the  proceeds,  less 
commissions  and  expenses,  to  the 
extent  of  its  said  advances,  which 
defendant  declined  to  do.  There- 
upon the  parties  agreed  that  de- 
fendant should  receive  the  hemp, 
deliver  it  on  the  contracts,  deposit 
a  sum  agreed  upon  as  * '  profits,"  to 
await  the  determination  of  a  litiga- 
tion, pay  over  to  plaintiff  the  bal- 
ance, less  commissions,  etc.;  the 
parties  stipulating  that  should  the 
court  decide  that  defendant  "had 
the  right,  as  against "  plaintiff,  to 
deliver  on  his  contracts  other  hemp 
purchased  bv  him  in  these  markets, 
judgment  should  be  rendered  in 
his  favor  for  the  amount  so  depos- 
ited. The  hemp  was  thereupon 
received  and  delivered  by  defend- 
ant upon  said  contract;  the  amount 
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paid  over  to  plaintiff  was  insuffl-  • 
cient  to  pay  its  advances.     In  an  . 
action  to  determine  the  rights  of 
the  parties  to  the   deposit,   held,  i 
that,  as  against  plaintiff,  defendant 
had  the  right  to  deliver  other  hemp 
than  that  in  question,  and  so  was 
entitled,  under  the  agreement,  to 
the  deposit ;   that,  assuming  the 
contracts  of  sale,  although  made 
in  defendant's  name,  were  the  acts 
and   property  of   his    principals, 
plaintiff  had  no  interest  in  or  con- 
trol over  them.    H.  K.  and  8,  JB, 
Corp,  V.  Cooper,  888 

12.  It  seems  that,  had  the  said  con- 
tracts provided  for  a  delivery  of 
the  hemp  to  arrive  by  the  Polyne- 
sian, a  different  question  wojjld 
have  been  presented.  Id. 

18.  In  an  action  to  recover  for  a 
quantity  of  meat  alleged  to  have 
been  sold  between  Apnl,  1878,  and  ■ 
April,  1880,  to  defendant,  a  mar- 1 
ried  woman,  the  owner  of  a  hotel,  , 
which  it  was  alleged  she  carried  on  j 
on  her  sole  and  separate  account, 
it  did  not  appear  that  slic  ever  per- 1 
sonally   contracted  with  plaintiff  '■ 
for  the  meat,  or  in  any  manner  in- 
duced him  to  deliver  it  or  ever  ' 
promised  to  pay  for  it;  on  the  con- , 
trary,  it  appeared  that  plaintiff's 
negotiations  were  with  defendant's 
husband,  who  did  not  pretend  to 
be  acting  as  agent,  but  held  him- 
self out  to  the  public  as  the  proprie- 1 
tor  of  the  busmess.    It  was  proved  | 
that  defendant  owned  the  j^roperty, 
which  fact  plaintiff    knew;    that, 
she  resided  there  with  her  husband  I 
and  four  children,  and  did  such 
work  about  the  hotel  as  is  custom- 
ary for  the  wife  of  a  hotel  proprie- 
tor, and  that  she  did  not  lease  the 
hotel  to  her  husband;   also,  that 
the  business  cards  of  the  house 
were  signed   by  the  husband  as 
proprietor,   and  he  assigned    the 
guests  their  rooms,  purchased  all 
supplies,  employed  the  servants, 
received    the    money    due   from 

fuests  and  disbursed"  it  as  he  saw 
t.  There  was  no  evidence  that 
defendant  ever  attempted  to  inter- 
fere with  or  control  her  husband's 
management  of  the  hotel,  or  ever 
authorized  him  to  act  for  her,  or 
that  she  pretended  at  any  time  to  be 
carrying  on  a  separate  business,  or 


that  any  credit  was  ever  obtained 
by  her  husband  in  her  name  or 
ostensibly  on  her  account.  Held, 
that  plamtiff  was  not  entitled  to 
recover;  that  to  maintain  the  ac- 
tion it  was  necessary  for  plaintiff 
to  show  that  defendant  was  carry- 
ing on  the  business  on  her  own  ac- 
count and  for  her  own  benefit,  and 
that  her  husband  acted  simply  as 
her  agent.    Dickerson  v.   Mogem. 

405 

14.  "Where  several  distinct  chattels 
are  sold  upon  condition  that  the 
title  shall  not  pass  to  the  vendee 
until  the  agreed  price  is  paid,  and 
the  vendor,  in  affirmance  of  the 
contract,  seizes  the  chattels  for  the 
avowed  purpose  of  selling  them 
and  collecting  the  amount  due,  he 
has  no  right  to  seize  and  sell  or 
retain  more  than  is  sufficient  to 
satisfv  his  demand  and  expenses. 
O'Rourke  v.  Hadcock.  541 

15.  Where  an  executory  contract  for 
the  sale  of  chattels  provides  that 
the  purchase  price  shall  be  paid  in 
installments,  and  that  title  shall 
not  pass  until  the  price  is  fully 
paid,  and  the  vendor  permits  the 
vendee  to  retain  possession  and 
make  other  payments,  after  the 
whole  contmct-price  is  due,  he  may 
not  seize  the  property  and  termin- 
ate the  contract  for  non-payment 
until  he  has  demanded  payment. 

Id, 

16.  Plaintiff  contracted  to  sell  to  de- 
fendant a  canal  boat  and  furniture 
and  four  mules.with  their  h^nesses, 
on  credit,  the  purchase-price  to  be 
paid  in  installments     The  contract 

Erovided  that  defendant  was  to 
ave  immediate  possession,  but 
that  title  to  the  boat  should  not 
pass  until  the  purchase-price  was 
paid.  To  secure  the  payment  de- 
fendant executM  to  plaintiff  a 
mortgage  upon  another  canal  boat. 
Subsequently,  and  after  the  whole 
purchase-price  became  due  plaintiff 
took  possession  of  the  mules  and 
advertised  them  for  sale,  together 
with  the  boat  sold  with  its  furni- 
ture; and  on  the  same  day,  by 
separate  notice,  advertised  the  other 
boat  for  sale  under  and  by  virtue 
of  the  chattel  mortgage,  and  then 
brought  this  action  to  recover  pos 
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session  of  the  two  boats,  their  fur- 
niture, etc.  These  were  seized  by 
the  sheriff  and  delivered  by  him  to 
plaintiff,  who  sold  them  pursuant 
to  said  advertisements.  The  four 
mules  and  their  harnesses  were 
worth  more  than  the  balance  of 
.the  purchase  price  unpaid  to 
plaintiff.  Held,  that  the  action  of 
plaintiff  was  an  election  to  affirm 
the  contract  and  collect  the  amount 
due  upon  it,  and  that  judgment 
was  properly  renderea  against 
the  plaintiff  for  the  value  of  the 
mules,  less  the  amount  unpaid ; 
also,  for  the  value  of  the  use,  and 
damages  for  the  detention  of  the 
two  boats ;  also  for  their  value  in 
case  a  return  could  not  be  had.   Id. 

17.  It  appeared  that  defendant  had 
commenced  an  action  against 
plaintiff  for  an  accounting,  claim- 
ing that  the  purchase-price  had 
been  paid  and  asking  that  the 
notes  given  for  the  purchase-price, 
the  chattel  mortgage  and  contract 
be  surrendered,  a  ad  that  defend- 
ant be  restrained  from  selling  the 
property  described  in  the  contract 
and  mortgage.  On  trial  of  said 
action  the  referee  found  that  the 

Slaintiff  was  still  indebted  to  the 
efendant  in  the  sum  of  $126.38, 
and  directed  a  dismissal  of  the 
complaint.  Judgment  was  entered 
pursuant  to  the  report.  Held,  that 
the  judgment  roll  was  conclusive 
evidence  in  this  action  as  to  the 
amount  unpaid.  Id, 

18.  In  an  action  by  the  vendee  to 
recover  back  a  payment  made  upon 
an  executory  contract  for  the  sale 
of  land,  on  the  ground  that  the 
title  was  defective,  it  appeared 
that,  in  1819,  K.  owned  the  prem- 
ises in  fee,  and  was  in  possession  ; 
he  died  in  1824  seized  of  the  prem- 
ises, which,  by  his  will,  he  devised 
to  his  five  children.  Four  of  them 
deeded  their  interest  to  the  fifth ; 
the  deed  was  recorded,  and  the 
grantee  took  and  remained  in  pos- 
session until  lbo4,  when  she  con- 
veyed the  premises  to  P.,  who 
took  and  remained  in  possession 
until  1884,  when  he  conveyed  them 
to  defendant.  The  contract  for 
the  sale  was  made  in  March,  1885. 
The  facts  upon  which  the  objec- 
tion to  the  title  was  based  were 


these:  In  July.  1888,  a  bill  in 
chancery  was  filed  by  the  heirs  of 
one  McG.  against  the  devisees  of 
E.,  and  on  the  same  day  a  notice 
of  the  pendency  of  the  action  was 
also  filed.  The  bill  alleged  these 
facts:  In  1819  an  executory  con- 
tract for  the  sale  of  the  premises 
by  K.  to  McG.  for  $1,200  was 
executed  by  them ;  $200  was  paid 
thereon  by  the  vendee,  who  entered 
into  possession,  and,  in  1820,  ex- 
pended $2,000  in  making  improve- 
ments upon  the  premises.  To 
complete  the  improvements  McQ. 
borrowed  ${$00  of  E.  upon  an  ond 
agreement  that  K.  would  convey 
the  lots  to  McG.  and  receive  from 
him  a  mortgage  as  security  for  the 
loan  and  the  balance  of  the  pur- 
chase-price; and  to  secure  E.  until 
the  deed  and  mortgage  were  dis- 
charged, McG.  delivered  the  con- 
tract to  E.,  who  never  returned  it 
and  failed  to  convey.  McG.  con- 
tinued in  possession,  paying  interest 
on  the  contract  untirMay,  1825, 
when  he  died  intestate,  leaving  the 
complainants,  then  infants  of  ten- 
der years,  his  only  heirs-at-Iaw. 
Shortly  thereafter  defendants  took 
and  have  since  retained  possession. 
The  answer  set  up  various  perfect 
defenses.  The  proofs  were  de- 
clared closed  in  April,  1838.  No 
proceedings  were  thereafter  taken 
m  the  suit,  except  in  May,  1844, 
when  there  was  a  substitution  of 
solicitors  for  complainant.  All  of 
the  defendants  in  said  suit  died 
prior  to  November  6,  1881,  about 
twenty  years  before  the  trial  of 
this  action.  P.,  then  the  owner, 
and  then  for  the  first  time  being 
advised  that  there  ivas  a  question 
as  to  the  title,  made  strenuous  but 
ineffectual  efforts  to  find  the  com- 
plainants in  the  chancery  suit.  It 
did  not  appear  what  ha'd  become 
of  them;  simply  that  they  had  not 
been  heard  of  for  manv  years,  and 
were  supposed  to  be  dead.  Held, 
that  P.,  having  purchased  without 
actual  notice  of  the  chancery  suit 
or  the  alleged  claim  of  the  com- 
plainants, acquired  a  perfect  title, 
unless  bound  bv  the  bill  and  the 
lis  pendens  therein;  that  defendant 
succeeded  to  all  his  rights,  and  a 
purchaser  from  him,  although 
purchasing  with  knowledge  of  said 
claim,  would   acquire  a   perfect 


INDEX. 


729 


title;  that,  assuming  all  the  allega- 
tions of  the  bill  were  true  at  its 
date,  and  that  they  were  sufficient 
to  have  entitled  the  complainants, 
at  the  time  the  bill  was  tiled,  to  a 
judgment  requiring  the  then  owner 
to  receive  the  remainder  of  the 
purchase-price,  and  to  convey  the 
premises,  yet,  that  the  said  com- 
plainants,!! living,  and  if  dead  their 
successors  in  interest,  were  effect- 
ually barred  at  the  time  of  the  exe- 
cution of  the  contract  in  question 
from  reviving  and  continum^  said 
suit;  and  that  there  was  no  defect 
in  defendant's  title  justifying 
l^ntiff  in  refusing  to  perform. 
Haye»  v.  Nourse.  697 

Where  right  to  speeifie  per- 

forman4se  ofeontrcbct  for  sale  of  land, 
is  suspended  and  may  be  revived  by 
tender,  the  tender  must  be  absolute,  not 
coupled  with  a  condition, 

See  Cornell  v.  Hayden,  371 

See  Judicial  Sales. 
Tax  Sales. 
Vendor  Ain>  Purchaseb. 


SHERIFF. 

1.  It  seems  that  where  the  affidavit 
annexed  to  a  petition  for  his  dis- 
charge, presented  by  a  person  im- 
prisoned upon  execution,  is  not 
made  on  the  day  of  the  presenta- 
tion of  the  petition,  as  required  by 
the  Code  of  Civil  Procedure 
(|  2201),  but  on  a  previous  day, 
tne  court  acquires  no  jurisdiction, 
and  where  an  order  of  discharge 
granted  thereon  contains  no  recital 
of  a  compliance  with  this  require- 
ment, it  is  no  protection  to  the 
sheriff;  if,  therefore,  he  obeys  the 
order,  he  renders  him  liable  for  an 
escape.    Shaffer  v.  Riseley.         28 

2.  Where,  however,  the  petition  in 
such  a  case  was  duly  served  upon 
the  attorney  of  the  judgment- 
creditor  and  he,  as  such  attorney, 
appeared  on  presentation  of  the 
petition  and  application  for  the 
order  of  discharge,  without  rais- 
ing the  objection,  held,  that  this 
was  a  waiver  thereof,  and  that 
it  could  not  be  raised  thereafter  in 


an  action  against  the  sheriff  for  an 

Id. 


SPECIFIC  PERFORMANCE. 

A  sale,  made  by  a  duly  appointed 
receiver  of  a  state  bank,  pursuant 
to  and  upon  terms  expressed  in  an 
order  of  the  Supreme  Court,  of  a 
ludgment,  part  of  the  assets  of  the 
bank,  is  a  judicial  sale,  and  the 
court  may  compel,  by  order,  a 
specific  performance  of  the  con- 
tract of  sale.    InreDenison,       621 

WTien  right  to  speeifie  per- 
formance of  contract  for  sale  of  land, 
is  suspended  and  may  be  recovered  by 
tender,  the  tender  must  be  absolute,  not 
coupled  vnth  a  condition. 

See  Cornell  v.  Hayden.  271 . 


SPOLIATION. 
See  Alteration. 


STATE. 

Prior  to  1838  a  dam  was  built  across 
the  outlet  of  Owasco  lake,  which 
was  used  for  hydraulic  purposes 
by  the  proprietors.  In  1867  an  act 
was  passed  ((>hap.  627,  Laws  of 
1867)  appropriating  the  dam  for 
the  use  of  the  Erie  canal,  subject, 
however,  to  the  use  for  hydraulic 
purposes  by  the  owners  of  such 
dam  at  the  time  of  such  appropri- 
ation. The  canal  commissioners 
were  authorized  to  increase  the 
height  of  the  dam,  and  to  appro- 
priate for  the  purpose  the  neces- 
sary lands,  water  rights,  etc.  In 
pursuance  of  a  resolution  of  the 
canal  board,  flush  gates  were  put 
upon  the  dam  by  the  commissioner 
in  charge,  raising  the  water  in  the 
lake,  fii  1878  plaintiff  presented  a 
claim  against  the  state  for  perma- 
nent damages  to  his  adjoining 
lands,  and  an  award  was  made  to 
him  therefor.  Under  an  act  of 
1874  (Chap.  899,  Laws  of  1874), 
the  dam  was  rebuilt  of  the  same 
height  as  the  old  one,  with  flush 
gates  two  feet  in  height  taken  from 


SicKELS— Vol.  LXIX.    92 


730 


INDEX. 


the  old  dam  and  built  into  the  new. 
In    1881    defendant,  who  was  a 
director  and  the  superintendent  of 
a   corporation,  one   of   the   pro- 
prietors of  the  dam  at  the  time  of 
Its  appropriation  in  1857,  acting 
under  an  authority  in  writing  of 
the  assistant  superintendent  of  pub- 
lic works,  given  to  him  two  years 
before,  opened  the  gates  of  the 
dam  and  the  water  overflowed  said 
lands  of  the  plaintiff.     Said  assist- 
ant reported  promptly  to  the  super- 
intendent the  authority  so  given, 
and  he  had  allowed  it  to  remain  in 
force.     In  an  action  to  recover 
damages,  Tield,  that,  assuming  that 
the  commissioners  did  not  proceed 
in  all  things  as  required  by  statute, 
yet  the  legislature,  in  subsequently 
making  appropriations  and  passing 
laws  upon  the  subject,  must  be 
deemed  to  have  acted  with  refer- 
ence to  what  had  been  done  by  the 
canal    authorities,   and    to   have 
adopted  and  ratified   their   acts; 
and  that,  therefore,  at  the  time  in 
question,  the  state  had  the  right  to 
use    the    flush    gates,    and   the 
remedy,  if  any,    of   any  person 
whose  property  was  Injured   by 
such  act  was  oy  claim  for  com- 
pensation from  the  state;  that  the 
appointment  of  defendant  to  take 
charge  of  the  gates  must  be  deemed 
to  have  been  ratified  by  the  super- 
intendent; also  that  defendant  was 
not  ineligible  under  the  provision 
of  the  Revised  Statutes  (1  R.  S. 
250,  §  185),  which  declares  that 
no  person  owning  any  hydraulic 
works  "dependent  on  the  canals 
for  their  supply,  or  employed  in 
or    connected   with  such  works, 
shall  be  employed  as    an    agent 
upon  the  canals,"  as  the  said  cor- 
poration was  not  dependent  upon 
the  canals,  its  right  to  the  use  of 
the  water  having  been  reserved  by 
the  act  of  1857  (mpra)\  that  the 
subsequent  action  of  the  state  must 
be  presumed  to  have  been  subject 
to  the  original  rights  reserved;  and 
that,  therefore,  the  action  was  not 
maintainable.     Shaver  v.  Mdred. 


STATUTES. 

General  provisions  or  the  provisions 
of  a  general  act  do  not  repeal  special 


provisions  or  a  special  act,  unless 
the  intent  to  so  repeal  is  expressed 
or  manifested.  Weiler  v.  Xem- 
hacfi,  36 

Chap.  863,  Laws  of  1873,  tiU  8, 

§16. 
See  People  ex  rel  Cooper  v.  Begiitrar 

of  Arrears,  19. 
Chap.  183,  Law8  of  1885,  §§  7, 

8,21. 
See  People  v.  Briggs,  56. 

Chap.  410,  Law8  of  1882,  |440. 

See  People  ex  rel.  Short  v.  Bd.  of  Fire 

Commi$9ioner8,  67. 

2B.  S.  189,  §  6. 

See  Call  v.  Gall,  109. 

Cliap.  907,  Lavs  of  1869. 

See  Town  of  Solon  v.  William^urgh 

Sav.  Bk.,  122. 
Chap.  409,  Laws  of  1SS2,  §§  186, 

187. 
See   Atkinson   v.    Bochester    Print. 

Co,,  168. 

Chap.  647,  Laws  of  1874. 

See  MeBiekard  v.  Flint,  222. 

Chap.  527,  Laws  of  1857. 

Chap.  399,  Laws  of  1874. 

IR  A  250,  §185. 

See  Shaixr  v.  Eldred,  236. 

CJiap.  755,  Laws  of  1873,  §  5. 

See  People  ex  rel.  Nugent  v.  Etoard  of 

Police  Commissioners,  245. 

IBS.  732,  §147. 

See  Pearee  v.  Moore,  256. 
—  liJ.  i».  748,  §1. 
See  Crain  v.  WHght,  307. 

1B.S.  357,  §  8. 

See  People  ex  rel.  Myers  v.   Barnes 

317. 

Chap.  399,  Laws  of  1884. 

See  Perkins  v.  Stimmel,  359. 

2i?.  5.  092,  §8,  «Mi.  6. 

See  Leonard  v.  Poole,  371. 

Chap,  380,  Laws  of  1884. 

See  Biekerson  v.  Rogers,  405. 

1  JR.  ^.  208,  §  67. 

Chap.  140,  Laws  of  1850,  §§  25. 

49. 

Chap.21(i,  LawsoflSie,  §§  15,16. 

See  Bunisey  v.  N.  Y.  &  N.  K  B.  R 
O?.,  423. 

Chap.  482,  Laws  of  1873. 

See  Hussner  v.  Brooklyn  City  R  R. 
Co.,  433. 

Chap.  150,  Laws  of  1872. 

Chap.  429,  Laws  of  1875. 

See  aReilley  v.  City  of  Kingston,  439. 

Chap.  907,  Laws  of  1869. 

Chap.  925,  Laws  of  1871. 

See  BrowneU  v.  Totcn  of  Greenwich^ 
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Chap.  863,   Laica  of  1878,   tit. 

10,  J  9. 

Chap.  346.  Laics  of  1878. 

Chap.  405,  Laws  of  1885,  §  1. 

li?.  A896,  §37. 

See  Kane  v.  City  of  Brooklyn^  586. 


STIPULATIOX. 

.  Plaintiifs  le«ase(l  certain  premises 
to  S.,  who  thereafter  wa^*  ad- 
judged a  lunatic  and  a  committee 
of  his  estate  appointed.  AVhile 
proceedings  were  pending  to  com- 
pel the  committee  to  pay  rent  the 
parties  entered  into  stipulations, 
under  and  in  pursuance  of  which 
part  of  the  premises  was  leased  to 
different  parties.  Each  of  the 
stipulations  recited  tliat  the  tenant 
named  therein  might  occupy  "for 
the  benefit  of  whom  it  may  con- 
cern," and  that  the  assent  of  the 
parties  thereto  should  in  ng  resi)ect 
alter  their  le^al  position  toward 
each  other;  all  but  one  provided 
that  payment  of  rent  by  check 
should  be  deposited,  and  at  the  de- 
termination of  the  controversy  paid 
"to  the  party  held  to  be  in  posses- 
sion of  the  said  premises."  It  was 
finally  adjudged  in  said  proceed- 
ings that  the  lunatic  himself  was 
in  possession.  Held,  that  defend- 
ant, as  committee,  was  entitled, 
under  the  stipulation,  to  the  rent 
so  paid  in  ana  deposited.  Otis  v. 
Conicay.  13 

.  The  other  stipulation  provided 
that  the  rent  should  be  deposited 
**  and  finally  paid  over  to  the  party 
ultimately  entitled  thereto. "  Htlil, 
that  this  referred  to  the  final  de- 
termination of  the  pendinjf  pro- 
ceeding, and  that  the  lunatic  and 
his  estate  were   entitled  thereto. 

Id, 

.  This  action  was  brought  to  recover 
for  goods  sold.  At  tbe  time  of  its 
commencement  proceedings  in 
bankruptCT  were  pendinff  against 
the  defendants.  An  onler  of  ar- 
rest was  issued  in  the  action  on  the 
CTOund  of  false  representations  in- 
ducing the  sale.  After  an  injunc- 
tion had  been  obtained  in  the  bank- 
ruptcy court  to  restrain  proceedings 
to  collect  the  debt  one  of  the  de- 


fendants was  arrested  under  the 
order.  Thereupon  defendants  in- 
stituted proceedings  to  punish 
plaintiffs,  their  attorneys,  etc.,  for 
contempt .  Pending  these  proceed- 
ings plaintiffs  signed  a  stipulation 
whereby  they  agreed  that  the  order 
of  arrest  should  be  vacated,  and 
that  no  additional  or  further  arrests 
should  be  made  in  the  action,  "  or 
any  action  to  collect  the  debt,  ex- 
cept in  bankruptcy,  on  their  part, 
in  resjwct  to  or  upon  the  claim  or 
debt,  for  the  recovery  of  which 
the  action  "  was  brought,  and  that 
either  party  might  enter  an  order 
ex  ]Mirte  to  that  effect.  The  de- 
fendants having  been  adjudicated 
bankrupts,  set  up  their  discharge 
in  bar.  Plaintiffs,  on  the  trial 
offered  evidence  tending  to  prove 
that  the  debt  in  suit  was  fraudu- 
lently contracted.  Defendants  ob- 
jectecl,  producing  the  stipulation 
in  support  of  their  objection,  and 
claiminc:  that  under  it  plaintiffs, 
proceedings  were  limited  to  the 
bankruptcy  court,  and  they  could 
proceed  to*  judgment  in  the  action 
only  in  case  the  discharge  was  re- 
fused. The  objection  was  sus- 
tained. JIdd,  error;  that  the  stip- 
ulation did  not  deprive  plaintiffs  of 
the  right  to  prove  that  their  debt 
was  not  one  of  those  from  which 
defendants  were  relieved  by  their 
discharge.  Schrotderv,  Frey.     266 

.  A  stipulation  for  judgment  abso- 
lute, in  case  of  affirmance,  given 
by  defendant  on  appeal  to  this 
court  from  the  General  Term  order 
of  reversal,  does  not  prevent  the 
abatement  of  the  action,  where 
plaintiff  dies  aft er  the  appeal.  Cor- 
bett  V.  Ticenty-third  St.  A  Co.    57» 


STREETS. 
See  Highways. 


SUBMISSION  OF 
VERSY. 


CONTRO- 


The  rule  of  pleading  facts  prescribed 
by  the  Code  of  Civil  Procedure 
(§  582),  is  applicable  to  the  state- 
ments of  facts  required  for  the 


732 
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submission  of  a  controversy,  and  ; 
statements  of  facts, which  impliedly 
allege  jurisdiction,  are  sufficient  as 
admissions  that  jurisdiction  exists. 
BrawneU  v.    T<non  of  Greenwich, 

518 


SUPlf^LEMENTARY    PROCEED- 
INGS. 

After  the  appointment  of  plaintiff  as 
receiver  in  supplementary  proceed- 
ings against  j.,  the  latter  conveyed 
his  farm  to  defendant  A.  in  con- 
sideration of  an  agreement  by  A. 
to  cancel  and  discharge  a  debt  due 
from  J.  to  him,  pay  all  of  plaintiff's 
claims,  as  receiver,  and  also  pay 
and  discharge  certain  other  debts 
owing  by  J.  The  creditors  speci- 
fied assented  to  the  arrangement. 
A  paid  the  amount  due  upon  the 
judgment  plaintiff  then  repre- 
sented, together  with  his  claims 
for  costs  and  expenses;  but  before 
he  had  paid  the  other  debts  named, 
G.,  another  creditor,  obtained  a 
judgment  against  J.,  to  which  the 
receivership  was  extended.  This 
action  was  thereupon  brought  to 
have  the  said  conveyance  declared 
fraudulent  and  void  as  to  J.'s 
creditors.  It  appeared  that  A.  had 
acted  in  good  faith,without  knowl- 
edge of  G.'s  claim,  and  that  the 
price  agreed  to  be  paid  was  a  full 
and  adequate  consideration .  Held, 
the  action  was  not  maintainable; 
that  by  his  agreement  and  the  adop- 
tion thereof  by  the  creditors,  whose 
claims  he  assumed,  A.  became 
legally  bound  as  principal  debtor; 
and  as  the  creditor  represented  by 
plaintiff  had  no  prior  claim  to  de- 
fendant, but  both  were  general 
creditors  with  equal  equities,  the 
latter  was  entitled  to  the  benefit  of 
the  general  rule  that  when  the 
equities  are  equal  the  legal  title 
must  prevail.     Warren  v.  Wilder. 

209 


TAX  SALES. 

The  notice  of  a  tax  sale,  in  pursuance 
of  which  plaintiff's  propertv  was 
sold,  was  dated  and  first  published 
on  March  fifteenth;  the  day  of  sale 
specified  was  April  fourteenth. 
Held,  that  this  was  a  compliance 


with  the  statutoiT  provision  (§  1, 
chap.  405,  Laws  of  1885),  requiring 
the  sale  to  be  at  a  time  "  not  less 
than  thirty  days  after  the  first  pub- 
lication." Kane-v,  City  of  Brooklyn. 
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TAXATION. 

See  Assessment  and  Taxation. 


TENDER. 

1.  Defendant  held  a  chattel  mort- 

f&ge,  given  to  secure  a  debt  paya- 
le  upon  demand,  covering  a  quan- 
tity of  iron  ore  lying  upon  a  farm 
owned  by  E.,  the  mortgagor.  R 
sold  the  farm  and  the  ore  to  plaint- 
iff, the  deed  being  made  "  subject 
to  the  existing  liens;"  the  latter 
made  a  tender  to  defendant  of 
|3,20(iin  payment  and  extinguish- 
ment of  the  lien  of  the  mortgage. 
This  defendant  refused  to  accept 
on  the  ground  that  the  amount* 
tendered  w&s  insufficient,  and  there- 
after entered  upon  the  farm  and 
sold  the  ore,  becoming  himself  the 
purchaser.  In  an  action  for  con- 
version it  was  conceded  by  defend- 
ant that  the  tender  was  sufQcient 
in  amount,  but  it  was  claimed  that 
it  was  defective  in  form.  Plaintiff 
testified,  as  to  the  tender,  as  fol- 
lows: '•  I  tendered  and  offered  the 
money  to  him  unconditionally  and 
in  payment  and  extinguishment  of 
his  lien."  Held,  that  the  tender 
was  insufficient,  as  it  was  condi- 
tioned upon  an  extinguishment  of 
the  lien,  which  condition  plaintiff 
had  no  right  to  attach  to  the  ac- 
ceptance; also,  that,  as  plaintiff 
had  not  assumed  payment  of  the 
debt,  and  took  upon  himself  no 
duty  or  obligation  in  reference 
thereto,  he  could  not  make  a  legal 
and  valid  tender,  as  a  tender  before 
the  debt  was  due  would  be  ineffect- 
ual to  destroy  the  security,  and  the 
debt  only  became  due  on  demand 
of  defendant  or  tender  by  the 
debtor.    Noyea  v.  Wyehoff,         204 

2.  Where  a  tender  is  relied  upon,  the 

Earty  pleading  it  must  show  it  to 
ave  been  absolute  and  free  from 
all  conditions.  Id, 
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When    tender  insufficient    be- 
cause coupled  with  a  condition. 
See  Cornell  v.  Harden.  271 


TITLE. 

1.  T.  purchased  three  printing 
presses  of  plaintiff  under  a  writ- 
ten agreement,  which  provided  for 
a  settlement  by  notes  within  one 
year;  also,  that  the  buyer  should 
give  a  policy  of  insurance  on  the 
purchase  and  security  for  the  pay- 
ment made  by  note,  and  that  the 
title  to  the  presses  should  remain 
in  plaintiff  until  payment  was 
made  or  security  given  for  the  de- 
ferred payment.  T.  did  not  give 
a  policy  of  insurance,  nor  did  he 
give  any  security  for  notes  exe- 
cuted by  him  under  the  contract; 
these  were  renewed  from  time  to 
time  at  his  request,  and  before 
payment  he  made  an  assignment 
to  defendant  for  the  benefit  of 
creditors.  In  an  action  to  recover 
possession  of  the  presses,  held,  that 
the  giving  of  the  notes  did  not 
operate  as  payment;  that,  under  the 
contract,  no  title  passed  until  secur- 
ity was  given  or  payment  made  in 
full;  and  that  plamtiff  was  entitled 
to  recover.  G.  P.  P.  db  Jf.  Co,  v. 
Walker.  7 

2.  The  title  to  commercial  paper  re- 
ceived by  a  bank  for  collection  and 
forwarded    to   its    correspondent 
bank  in  the  usual  course  of  busi-  j 
ness,  without    any  express  agree- 1 
ment  in    reference  thereto,  does 
not  vest  in  such    correspondent,  i 
even  if  it  has  remitted  on  general ' 
account  in  anticipation  of  coUec-  , 
tioos.     JVrt^.  Park  Bk.  v.  Seaboard  ' 
Bank.  28 1 

3.  Where  a  sale  of  personal  property 
is  made  on  condition  that  the  stip- 
ulated price  shall  be  paid  on  de- 
livery, title  does  not  pass  until  pay- 
ment is  made,  unless  the  vendor 
waives  the  conditions.  E,  S.  T. 
F.  Co.  V.  Grant.  40 

4.  Where  a  contract  for  the  sale  of 
personal  property  docs  not  provide, 
in  express  terms,  that  payment 
shall  be  made  on  delivery,  6v  that 
payment  and  delivery  shall  not  be 


concurrent  the  intent  of  the  parties 
must  control ;  and  if  from  the  acts 
of  the  parties  and  the  surrounding 
circumstances  it  can  be  inferred 
that  it  was  intended  that  payment 
and  delivery  should  be  concurrent 
acts,  the  title  will  be  deemed  to 
have  remained  in  the  vendor  until 
the  condition  of  payment  is  com- 
plied with.  /(/. 

.  Where  one  takes  title  to  personal 
property  simply  to  secure  himself 
as  surety  upon  a  bond  of  his 
assignors,  he  has  no  interest  in  the 
property  that  he  can  sell  until 
after  a  breach  in  the  condition  of 
the  bond.  His  title  is  both  per- 
sonal and  contingent,  and  by  an 
assignment  before  the  contingency 
named  has  happened,  he  parts 
with  his  security  without  trans- 
ferring any  right  to  his  assignee. 
Comley  v.  Dazian.  161 

.  An  unauthorized  sale  of  personal 
property,  although  for  a  valuable 
consideration,  and  to  one  having 
no  notice  that  another  is  the  owner, 
vests  no  higher  title  in  the  vendee 
than  was  possessed  by  the  vendor. 
Smith  V.  Cleics.  190 

.  The  rule  that  where  one  who  has 
purch&sed  real  estate,  with  full  no- 
tice of  an  equitable  claim  of  another 
thereto,  transfers  it  to  a  bona  fide 
purchaser,  the  latter  not  only  takes 
a  good  title,  but  can  transfer  such 
a  title  to  one  who  purchases  with 
full  knowledge  of  the  fact,  is  sub- 
ject to  this  exception,  where  the 
transfer  is  back  to  the  original 
purchaser,  who  was  guilty  of  con- 
structive fraud  in  transferring  the 
property;  if  it  becomes  revested  in 
him,  tHe  original  equity  will  re- 
attach to  it  in  his  hands.  Clark  v. 
yfcXeal.  287 


TOWNS. 

See  Auditors  (Town). 
Town  Bonding. 


TOWN  BONDING. 

1.  In  the  petition  presented  to  the 
county  judge   ir  ^voceedinff*?   to 
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bond  a  town  under  the  town  bond- 
ing act  of  1869  (Chap.  907,  Laws 
of  1869),  the  petitioners  described 
themselves  as  "representing  a 
majority  of  the  taxpayers  of  the 
town."  The  affidavit  of  veriflca 
tion  attached  to  the  petition  stated 
that  *'the  persons  signing  said 
petition  are  a  majority  of  the  tax- 
payers. "  In  an  action  by  the  town 
to  nave  bonds  of  the  town,  issued 
by  the  commissioners  appointed 
in  said  proceedings,  adjudged  void, 
and  that  they  be  delivered  up  and 
canceled,  hM,  that  the  word  "  rep- 
resenting "  did  not  necessarily  im- 
port that  the  majority  did  not 
themselves  sign,  but  did  it  through 
agents  representing  such  taxpay- 
ers; that  it  might  be  treated  as 
having  reference  to  the  terra 
**  majority,"  not  to  the  persons 
constituting  it;  and,  as  it  appears 
that  the  word  was  used  in  various 
places  in  the  act  in  that  sense,  this 
was  a  legislative  interpretation  of 
it  for  the  purposes  of  the  act;  and 
80,  the  statement  was  to  be  con- 
sidered as  declaring  that  the  sub- 
scribers were  a  majority  of  the 
taxpayers.  Taun  of  Solon  v. 
W.  Sac,  Bank.  122 

'H,  The  attestation  clause  to  each 
bond  stated  that  the  commissioners 
"  have  set  their  hands  and  seals" 
thereto.  The  commissioners  signed 
as  such,  and  opposite  each  was  the 
scroll  **[l.  8.]''  Seld,  that  this 
could  not  be  considered  as  a  seal; 
but  that  the  omission  of  a  seal  did 
not  defeat  the  enforceable  validitv 
of  the  bonds;  at  least,  that  &s  ft 
appeared  that  the  commissioners 
intended  to  properly  and  effectu- 
alljr  execute  the  bonds,  and  the 
omission  was  by  misunderstand- 
ing, mistake  or  inadvertence,  a 
court  of  equity  might  afford  relief 
to  a  person  justly  entitled  to  the 
benefit  of  the  instrument.  Id, 

3.  Defendant  was  a  botia  fide  pur- 
chaser for  a  valuable  consideration 
of  the  bonds  in  question.  When 
they  came  to  its  hands  seals  had 
been  affixed,  covering  the  scrolls. 
This  it  appeared  had  been  done 
after  they  had  been  transferred  by 
the  railroad  company,  to  whom 
they  were  delivered  by  the  com- 
missioners, and  before  they  came 


to  the  hands  of  defendant.  Held, 
that,  conceding  the  presumption 
was  that  the  seals  were  affixed  by 
some  party  interested  and  that  the 
burden  of  proof  would  be  upon 
the  one  seekinff  to  enforce  the 
bonds  to  explain  the  alteration, 
that  rule  was  not  applicable  in  an 
ejtuitable  action  to  have  the  secu- 
rity canceled  because  of  the  alter- 
ation when  it  appeared  defendant 
was  in  no  sense  chargeable  with 
^nala,  fides;  that  the  bonds  were 
not  necessarily  invalidated  by  the 
addition  of  the  seals,  treating  it  as 
a  material  alteration,  and  it  could 
not  be  presumed  that  the  alteration 
was  fraudulently  made;  and  that 
upon  the  facts  appearing  it  did  not 
entitle  plaintiff  to  the  relief  sought. 

Id, 

4.  It  seems  that  the  reference  in  the 
attestation  clause  to  the  seals,  as 
affixed  with  the  addition  of  the 
scroll,  does  not  justifv  an  inference 
of  authority  to  any  holder  of  the 
bonds  to  a&x  the  requisite  seals. 

Id, 

5.  After  the  amount  of  bonds  au- 
thorized was  issued  to  the  presi- 
dent of  the  railroad  company,  he 
surrendered  a  portion  of  them  to 
the  commissioners,  and  they  in 
place  thereof  delivered  to  hi'm  a 
like  amount  of  bonds  of  larger 
denominations  and  made  payable 
in  a  different  place,  of  which  those 
held  by  defendant  are  a  part.  The 
returned  bonds  were  destroyed  by 
the  commissioners.  Held]  that, 
assuming  the  power  of  the  com- 
missioners to  issue  bonds  was  ex- 
hausted with  the  orieinal  issue, 
yet  as  they  represented  the  town 
and  were  m  some  sense  its  agents, 
and  as  it  appeared  that  the  town 
had  for  several  years  paid  the  in- 
terest, coupons  upon  them,  there 
was  no  equity  to  support  an  action 
for  their  cancellation  against  a 
bona  iide  holder  who  had  pur- 
chaseii  in  reliance  upon  the  au- 
thority with  which  the  commU- 
sioners  were  lawfully  clothed.    Id. 

6.  In  a  case  submitted  under  the 
Code  of  Civil  Procedure  (§  1279) 
to  test  the  validity  of  certain  town 
bonds,  alleged  to  have  been  issued 
by  defendant,  it  was  stated  that 
proceedings  were  instituted  imder 
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the  town  bonding  act  of  1869 
(Chap.  907,  Laws  of  1869),  that 
the  county  judge  "  duly  adjudged, 
determined  and  ordered  "  that  the 
allefi»tions  in  a  petition,  duly 
verined  and  presented,  "are  proved 
and  substantiated; "  that  the  peti- 
tioners represented  a  majority  of 
the  taxpayers  and  of  the  taxable 
property ;  that  after  such  ad j  udica- 
tion  and  order  the  county  jud^e 
"duly  appointed  and  commis- 
sioned "  three  duly  qualified  com- 
missioners, who  were  duly  sworn, 
and,  assuming  to  act  as  officers  of 
the  town,  issued  bonds,  purporting 
to  be  bonds  of  the  town,  which 
recited  that  they  were  issued  by 
authority  of  said  act,  of  which 
bonds  those  in  question  were  a 
part;  that  said  bonds  were  placed 
m  the  hands  of  one  A.,  treasurer  of 
the  railroad,  to  sell  and  apply  the 
proceeds  to  the  purchase  for  the 
town  of  mortgage  bonds  of  the 
railroad  company;  that  this  was 
done  and  the  railroad  used  the 
avails  in  the  construction  of  a  con- 
tinuation of  its  road,  etc. ;  that 
plaintiff  bought  his  bonds  in  food 
faith,  paying  par  in  cash.  Held, 
that  the  admissions  in  the  state- 
ment implied  the  existence  of  every 
fact  essential  to  perfect  regularity 
of  procedure  and  to  confer  jurisdic- 
tion of  the  sublect-matter  and  of 
the  parties,  including  defendant; 
that  it  was,  in  effect,  admitted 
that  the  persona  appointed  became 
commissioners  of  the  town  dejure, 
with  authority  to  issue  the  bonds, 
and  their  acts,  within  the  scope 
of  their  authority,  were  acts  of  the 
town;  also  hM,  that  said  commis- 
sioners could  lawfully  employ  an 
agent  to  sell  the  bonds  and  invest 
the  proceeds  as  directed.  BrovoneU 
V.  Toipn  of  Oreenmch.  518 

7.  It  was  claimed  by  defendant  that 
the  bonds  were  void  because  made 
payable  in  twenty  years  instead  of 
thirty,  as  required  by  the  town 
bonains  act.  The  bonds  bore 
date  ^y  12,  1871;  those  in  ques- 
tion were  less  than  ten  per  cent  of 
the  whole  issue;  they  were  pur- 
chased and  delivered  in  July,  1871, 
after  the  passage  of  the  act  of  that 
year  (Chap.  925,  Laws  of  1871), 
amending  the  town  bonding  act  by 
authorizing  the  issuing  of  bonas 


payable  at  any  time  the  commis- 
sioners may  elect,  less  than  thirty 
years,  but  requiring  that  not  more 
than  ten  per  cent  of  the  whole 
issue  "  shall  become  due  and  pay- 
able in  any  one  year."  Held,  that 
plaintiff  had  the  right  to  assume 
that  the  bonds  were  issued  under 
the  statute  as  it  stood  at  the  date 
of  delivery;  that  he  was  not  bound 
to  examine  the  entire  series  to  see 
that  no  more  became  due  in  a 
single  year  than  the  statute  per- 
mitted, and  had  the  right  to  assume 
that  defendant,  through  its  law- 
fully appointed  commissioifers, 
would  not  do  an  act  utterly  void 
and  so  commit  a  fraud  by  taking 
plaintiff's  money  without  con- 
sideration. Id, 

8.  Also,A«M  (Brown,  J.,  dissenting), 
that  the  act  of  1871  applied  to 
bonds  issued  after  it  went  into 
effect,  in  pursuance  of  a  consent 
of  taxpayers  given  and  adjudicated 
upon  before  that  time,  and  as  so 
construed  said  act  was  constitu- 
tional. Id, 


TRADE. 

1.  Where  a  number  of  persons  and 
firms  have  conspired  together  in 
violation  of  the  statutes  (2  R.  S. 
692,  §  8,  sub.  6;  Penal  Code,  S 168), 
to  do  acts  injurious  to  trade,  for 
instance,  to  unlawfully  advance 
the  price  of  an  article  of  food,  the 
courts  will  not  intervene  in  favor 
of  any  one  of  the  parties  to  give 
him  i«dress  for  frauds  perpetrated 
by  another  to  his  detriment  in 
carrying  out  the  unlawful  enter- 
prise.    Leonard  v.  Poole,  871 

2.  It  does  not  affect  the  question  that 
the  party  complained  of  as  guilty 
of  the  fraud  was  acting  as  agent 
for  the  others.  All  those  who 
knowinrfy  promote  and  participate 
in  carrymff  out  a  criminal  scheme 
are  principals,  and  the  fact  that 
one  acts,  in  some  respects,  in  sub- 
ordination to  the  others,  does  not 
render  him  less  a  principal.       Id, 


TRESPASS. 
When   a     mortgagee,    holding     a 
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mortgage  upon  several  chattels, 
continues  to  sell  after  he  has 
realized  sufficient  to  pay  the  debt 
and  costs,  he  becomes  a  trespasser. 
(yiUmrke  v.  Hadcock.  641 


TRIAL. 

1.  A  party  has  the  right  to  impeach 
or  discredit  the  testimony  of  his 
opponent;  such  evidence  is  alv^ays 
competent.  He  may  also  contra- 
dict a  witness  against  him  as  to 
any  matters  upon  which  the  wit- 
ness has  pveR  evidence  in  chief, 
provided  it  is  not  collateral  to  the 
issue.    Ankera^nit  v.  Tueh.         51 

2.  If  the  testimony  sought  to  be  con- 
tradicted has  reference  to  state- 
ments made  to  others,  the  attention 
of  the  witness  should  first  be  called 
to  the  time,  place  and  person  to 
whom  the  statement  is  claimed  to 
have  been  made,  and  if  denied, 
such  person  may  then  be  called  to 
contradict  him.  Id, 

3.  In  an  action  brought  by  the  dairy 
commissioner  in  the  name  ot  the 
People  to  recover  the  penalty  im- 
posed by  the  act  of  1885  "  to  pre 
vent  deception  in  the  sale  of  dairy 
products  (Chap.  188,  Laws  of 
1885),  for  a  violation  of  one  of  the 
provisions  of  the  act  (§  7),  which 
by  the  terms  of  the  act  (§  21),  does 
not  apply  "to  any  product  manu- 
factured or  in  process  of  manufac- 
ture at  the  time  of  the  passage  of 
this  act;"  it  is  not  necessary  for 
plaintiff  to  prove  that  the  product 
in  question  was  manufactured 
after  the  passage  of  the  act;  the 
burden  is  upon  the  defendant  seek- 
ing the  benefit  of  the  exception  to 
bnng  his  case  within  it.  People  v. 
Briggs.  56 

4.  The  complaint  in  such  an  action 
charged  in  one  count  both  posses- 
sion and  sale  of  the  prohibited 
article  and  violations  of  sections 
7  and  8  of  the  act.  At  the  opening 
of  the  trial  defendants  moved  for 
a  direction  that  plaintiff  separate 
the  allegations  charging  possession 
and  sale  so  as  to  present  them  as 
separate  and  distinct  causes  of  ac- 
tion, and  that  plaintiff  be  required 


to  elect  upon  which  one  6f  such 
causes  he  would  rely ;  also,  to  direct 
a  separation  of  the  cause  of  action 
based  upon  the  provisions  of  sec- 
tion 7  from  that  founded  on  sec- 
tion 8.  EM,  that  these  motions 
were  addressed  to  the  discretion  of 
the  trial  court,  and  its  decision 
thereon  was  not  reviewable  here. 

Id. 

5.  The  court  was  requested,  and  de- 
clined, to  charge  the  jury  that  they 
must  be  satisfied  beyond  a  reason- 
able doubt  of  the  violation  by  de- 
fendants before  they  could  find 
against  them.    Held^  no  error.    Id. 

6.  Where  a  court  has  received  im- 
proper evidence  in  a  civil  action, 
under  objection  and  exception,  it 
may  remedv  the  error  by  striking 
out  the  evidence  of  its  own  motion. 
QaU  V.  Oall,  109 

7.  In  an  action  upon  a  time  policv 
of  marine  insurance  upon  a  canal- 
boat,  issued  July  5,  1883,  which 
expressly  excepted  "perils  and 
losses  from  rottenness,  inherent 
defects  and  other  unseaworthi- 
ness," it  appeared  that  the  boat 
was  repaired  on  August  twenty- 
eighth,  and  was  then  in  good  sea- 
worthy condition.  There  was  no 
proof  as  to  its  condition  after  that 
lime.  It  was  employed  in  trans- 
porting coal.  It  left  port  loaded 
with  coal  on  October  nineteenth, 
and  the  next  morning,  in  fair 
weather  and  smooth  water,  while 
being  towed  by  a  steam  tu^,  sud- 
denly sprung  aleak  and  imme- 
diately sunk.  The  boat  was  old 
and  subjected  to  heavy  strains,  and 
one  of  plaintiff's  witnesses  testified 
that  it  might  be  strained  in  load- 
ing or  unloading,  and  that  one 
heavy  careo  might  render  it  unsea- 
worthy.  Held,  that  plaintiffs  were 
properly  nonsuited  ;  that  il  was  at 
least  incumbent  upon  them  to  show 
that  the  boat  was  seaworthy  when 
she  left  upon  her  last  trip.  Ber- 
mnd  v.  Greenwich  Ins.  Co.       281 

8.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
these  facts  appeared :  Plaintiff's 
husband  leased  of  defendant  an 
apartment  in  an  apartment-house 
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owned  by  him  in  the  city  of  New 
York.  The  usual  mode  of  going 
to  and  from  said  apartment  was  by 
an  elevator  operated  by  defendant 
for  the  accommodation  of  the  occu- 
pants. The  door  through  which 
the  elevator  car  was  entered  on  the 
ground  floor  was  so  constructed 
that  it  could  be  opened  by  a  person 
standing  in  the  hallway.  Plaintiff 
entered  the  h^lway  from  the  street 
between  6  and  7  p.  M. ;  there  was  no 
artificial  light  in  the  hallwav;  as  she 
approached  the  elevator  the  door 
was  thrown  open  by  a  boy  who, 
plaintiff's  witnesses  testified,  had 
frequentlv  run  the  elevator.  She 
stepped  through  the  doorway  and, 
as  the  car  was  above,  she  fell  to  the 
bottom  of  the  shaft  and  was  injured. 
Held,  that  a  motion  for  a  nonsuit 
was  properly  denied;  and  that  the 
evidence  justified  a  verdict  for 
plaintiff.     Tmtsey  v.  BoberU,     812 

9.  The  court  after  it  had  stated  to 
the  jury  that  there  was  no  evidence 
that  the  boy  was  emploved  by  de- 
fendant, charg^  that,  although  he 
was  not  a  servant,  it  might  be  a 
question  for  them  whether  defend- 
ant should  not  have  exercised  such 
supervison  over  the  building  as  to 
make  it  impossible  for  the  boy  to 
do  acts  from  which  the  tenant 
might  have  derived  the  impression 
that  he  was  such  a  servant.  Held, 
no  error.  Id. 

10.  The  case  showed  that  defendant 
requested  the  court  to  charge  six 
propositions  set  forth ;  it  did  not 
show  what  disposition  was  made 
of  them.  There  was  an  exception 
*'  to  each  and  every  refusal  of  the 
court  to  charge  each  and  every 
proposition  requested  by  defend- 
ant's counsel."  Held,  that  the  ex- 
ception was  not  available.  Id. 


11.  The  firm  of  £.  &  H.  execuied  to 
plaintiff  H.  an  instrument,  in  fonn 
a  bill  of  sale  of  all  of  the  firm 
property.  H.  executed  an  instru- 
ment in  j^tum,  which  stated  that 
in  consideration  of  the  sale,  he 
agreed  to  cancel  an  indebtedness 
of  the  firm  to  him,  to  pay  certain* 
specified  debts  of  the  firm  "  and 
such  other  sums  for  wages,  mer- 
chandise   recently  purchased  and 
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other  claims,"  as  the  firm  might 
direct,  '*  as  entitled  to  a  preference 
not  exceeding  $750."  Defendant, 
as  sheriff,  levied  upon  and  took 
the  property  from  the  possession 
of  plaintiffs  by  virtue  of  attach- 
ments issued  against  the  firm.  In 
an  action  to  recover  possession 
defendant  claimed  that  the  transfer 
was,  in  effect,  an  assignment  for 
the  benefit  of  creditors,  and  was 
fraudulent  and  void  upon  its  face 
because  of  the  right  reserved  to 
the  firm  to  direct  what  claims 
should  have  the  preference  for  the 
purpase  of  the  payment  of  the  $750. 
The  court  refused  a  request  of  de- 
fendant's counsel  to  charge  that  if 
the  firm  was  at  the  time  insolvent, 
and  by  the  bill  of  sale  intended  to 
make  an  assignment  for  the  bene- 
fit of  creditors  it  was  void.  Held, 
no  error,  as  the  request  did  not. 
embrace  any  suggestion  that 
plaintiff  H.  was  in  any  respect  in 
privity  with  the  firm  in  such  intent ; 
that  this  was  essential,  as  he  could 
not  be  prejudiced  by  an  intent  on 
their  part  to  create  a  trust  which 
the  terms  of  the  instruments  did 
not  import,  unless  he  was  in  some 
way  chargeable  with  participation 
in  their  intent    Hine  v.  Bowe.  350 

12.  A  trial  court  is  not  required  to 
submit  a  mere  abstract  proposition 
to  a  jury.  Id, 

13.  Defendant  lawfully  opened  a 
trench  in  a  city  street  parallel  with 
the  track  of  a  street  railroad  com- 
pany. It  constructed  a  passage- 
way or  bridge  acrass  this  trench, 
with  uprights  at  each  end,  which 
supported  a  hand-rail  on  each  side. 
The  uprights  nearest  the  track  of 
the  railroad  were  higher  than  the 
sills  of  the  windows  of  the  street 
cars,  and  were  about  three  or  four 
inches  from  the  side  of  a  passing 
car.  Plaintiff  was  a  passenger 
upon  the  railroad  in  the  summer 
time;  he  was  sitting  at  an  open 
window  of  a  car  and  had  his  arm 
broken  as  the  car  passed  the  bridge. 
In  an  action  brought  to  recover 
damages,  plaintiff  claimed  that  the 
bridge  was  so  insecurely  built  that 
one  of  the  uprights  fell  upon  his 
arm,  which  was  at  the  time  within 
the  car.    Defendant  claimed  that. 
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the  injury  was  caused  by  plaintiff's  " 
arm  extending  so  far  out  of  the  win- 
dow that  it  came  in  contact  with 
the  upright.  The  testimony  upon 
this  point  was  conflicting.  It  did 
not  appear  that  plaintiff  was 
wamea  to  keep  his  arm  inside  the 
car,  or  that  there  was  any  circum- 
stance or  anything  in  the  condition 
of  the  street  which  should  have 
caused  plaintiff  to  have  anticipated 
danger.  The  court  charged  the 
jury  that  if  plaintiff  sat  with  his 
arm  out  of  the  window,  and  it  thus 
came  in  contact  with  the  unright 
and  was  broken,  it  woula  not 
defeat  his  right  to  recover  %mless 
they  found  that  such  conduct  was 
negligent.  EM,  no  error;  that 
the  question  was,  under  the  cir- 
cumstances, one  of  fact  for  the 
jury.    FrancU  v.  N.  Y.  Steam  Co, 

880 

14.  Also,  luld,  that  a  defendant  hav- 
ing a  right  to  a  limited  use  of  the 
street  was  required  to  so  exercise 
its  right  as  not  to  unnecessarily  en- 
danger travelers;  and  that  the 
question  as  to  whether  it  had 
failed  in  this  respect  was  properly 
submitted  to  the  Jury.  la, 

15.  Plaintiffs'  complaint  alleged,  in 
substance,  that  they  owned  the  fee 
of  Third  avenue  in  the  citv  of  B. 
to  its  center,  and  that  defendant 
unlawfully  operated  its  cars  within 
and  upon  their  half  of  the  avenue. 
On  the  trial  plaintiffs  waived  any 
right  to  recover  nominal  damages 
for  trespass  and  claimed  only  to 
recover  the  damages  to  their  prem- 
ises occasioned  bjr  the  nuisance, 
and  the  court,  in  (ts  charge,  made 
the  right  to  recover  dependent 
upon  the  finding  of  the  jury  that 
there  had  been  a  substantial  injury 
to  the  premises,  and  that  the  ques- 
tion as  to  whether  they  were 
bounded  by  the  center  of  the 
avenue  had  no  importance.  De- 
fendant's counsel  requested  the 
court  to  charge  that  plaintiffs  had 
no  title  to  the  fee  in  the  avenue  and 
that  defendant  had  not  trespassed 
upon  their  property.  The  court 
declined  to  charge  other  than  as 
before  charged.  Held,  that,  as  the 
question  of  title  and  trespass  was, 
by  the  waiver  of  plaintiffs'  counsel 
and  the  charge  made,  out  of  the 


case,  defendant  could  not  have 
been  prejudiced  by  the  refusal. 
Humier  v.  Bklyn,  City  R.R.  Co. 

484 

16.  Where  evidence  is  received,  the 
competencv  of  which  depends 
upon  further  evidence,  upon  the 
assurance  of  the  party  offering  it 
that  such  further  evidence  will  be 
supplied,  in  case  of  failure  so  to 
do,  the  remedy  is  by  motion  to 
strike  out  the  evidence  received; 
in  the  absence  of  such  a  motion  no 
question  is  presented  for  review 
upon  appeal.  WiUon  v.  King9  Co. 
E.  R,  R.  Co,  487 

17.  In  an  action  to  recover  for  work 
and  expenses,  plaintiff  was  per- 
mitted to  ptrt  in  evidence  a  book 
of  memoranda  made  by  him;  this 
was  objected  to  generally.  Hdd, 
that  as  the  memoranda  nught  have' 
been  made  competent  by  plaintiff's 
testimony  verifying  the  entries  as 
original  and  correct,  and  showing 
he  was  unable  to  recollect  the 
items  independent  of  the  memo- 
randa, the  general  objection  was 
not  well  taken.  Id. 

18.  The  trial  by  iury  of  any  ques- 
tions of  fact  m  issue  in  an  equity 
action  is  within  the  discretion  of 
the  trial  court.  (Code  of  Civil 
Pro.  §  971.)  It  may  adopt  or  dis- 
regard  the  finding  of  the  jury,  or 
set  aside  the  verdict  and  grant  a 
new  trial  at  its  discretion.  Ran- 
daU  V.  RandaU  499 

19.  An  order,  therefore,  setting  aside 
the  verdict  and  granting  a  new 
trial  in  such  case  is  not  appealable 
to  this  court.  (§§  190,  1347, 
sub.  2.)  Id, 

20.  It  seems  that  if  the  action  were 
triable,  as  matter  of  right  by  a 
iury,  as  the  motion  for  a  new  trial 
mvolves  questions  of  fact  which 
may  or  could  have  been  considered 
by  the  General  Term,  its  order 
would  not  be  reviewable  here.  Id, 

21.  In  an  equity  action  the  complaint 
cannot  be  dismissed  on  a  trial  of 
questions  of  fact  by  the  jury.  A 
verdict  must  be  rendered  upon  all 
the  questions  submitted  and  the 
case  afterwards  brought  to  a  hear- 


INDEX. 


i^9 


ing  before  the  court  the  same  i 
as  if  there  had  been  no  verdict.  { 
MacNauglUoa  v.  Osgood.  574 

IS.  Plaintiff,  a  passenger  in  an  open  | 
car  on  defendant's  street  railroad  | 
in  the  city  of  New  York,  while  ; 
the  car  was  in  motion,  left  his  seat 
and  stepped  out  upon  the  side 
step,  and  was  proceeding  to  go 
forward  to  another  seat  when  he 
came  in  contact  witli  one  of  the 
columns  supporting  an  elevated 
railroad,  under  which  defendant's 
road  was  operated,  and  was  injured. 
In  an  action  to  recover  damages 
the  testimony  was  conflicting  as  to 
whether  the  seat  plaintiff  left  was 
so  crowded  as  to  render  it  uncom- 
fortable for  him  to  remain.  De- 
fendant asked  the  court  to  charge 
the  jury  that,  if  they  believe 
plaintiff  left  his  seat  unnecessarily 
and  voluntarily,  and  while  the  car 
was  in  motion,  without  requesting 
the  driver  or  conductor  to  stop  the 
same,  and  when  upon  the  step  of 
the  car  he  swiing  himself  outside 
the  line  of  the  step  of  the  car  and, 
while  so  doing,  came  in  contact 
wilh  the  column,  defendant  was 
entitled  to  a  verdict.  The  court 
refused  so  to  charge.  Held,  error; 
that,  if,  without  reasonable  cause, 
plaintiff  placed  himself  outside  of 
the  car  when  in  motion,  he  assumed 
the  hazards  of  so  doing.  Coleman 
V.  Second  Ate,  R.  li.  Co.  609 


•*  Wftere  upon  trial  of  action  to 

9et  aside  an  assessment  as  illegal,  eti- 
dence  to  establish  a  defect  de  hors  ths 
record  not  set  forth  in  complaint  is 
improper,  and  if  received  umler  that 
specific  objection  the  question  itlvether 
the  defect  so  proved  invalidates  the  as-  ] 
seisment  is  not  p^'esented  on  appeal  from 
Judgment  sustaining  the  assessment,     i 

8ee  (rHeiUey  v.  Citi/  of  Kingston.  I 

439, 

When  dtfendant  not  entitled  to  \ 

inquire   as   to   whether   transfer  to ' 
plaintiff  of  claim  sued  upon  was  with 
consideration.  \ 

See  Stettheimer  Y.  Time.  501 

When  evidence  is  received  with- 
out objection,  and  no  motion  made  to  ' 
strike  out,  a  subsequent  objection  and 
eaeeeption  not  available  on  appeal. 

See  Hangen  v.  Hachemeister.     566 


UNDERTAKING. 

1.  In  an  action  upon  an  undertaking, 
given  on  appeal  from  a  judgment, 
brought  by  plaintiff  as  assignee  of 
the  judgment,  the  defense  was  that 
8.,  plamtiff's  assignor,  obtained 
the  judgment  as  trustee  of  an  ex- 
press trust  for  R,  and  that  L.,  the 
judgment-debtor,  had  paid  the 
judgment  to  R.who  acknowledged 
satisfaction  thereof.  The  assign- 
ment of  the  iudgmcnt  to  plaintiff 
was  executed  and  recorded  prior 
to  the  alleged  payment  and  satis- 
faction. Neither  the  defendants 
N.  or  8.  had  notice  of  the  assign- 
ment  at  the  time  of  pa3rment  other 
than  that  given  br  the  assignment 
record.  Held,  that  the  defense 
was  not  available;  that,  as  S. 
brought  the  action  wherein  the 
undertaking  was  given,  in  his  own 
name,  not  as  agent,  the  question 
as  to  his  right  to  recover  was  an 
issuable  fact,  and  was  necessarily 
determined  in  that  action,  and  de- 
fendants were  concluded  by  their 
agreement  to  pay  the  judgment,  if 
it  was  affirmed,  from  agam  bring- 
ing into  question  any  issuable 
facts  so  determined;  that  conced- 
ing the  judgment  recovered  by  S. 
was  for  the  benefit  of  R,,  S.  was 
the  legal  owner,  and  although  had 
the  settlement  been  effected  with 
the  latter  while  S.  was  such  legal 
owner,  he  would  have  been  bound 
by  it,  yet  he  had  the  power  to  sell 
and  transfer  the  juagment,  and 
having  done  so,  R's  interest  therein 
ceased  and  plaintiff,  the  assignee, 
became  the  legal  and  equitable 
owner,  and  his  rights  as  such  were 
not  affected  by  the  payment  to  R. 
Seymour  v.  Smith.  482 

3.  In  an  action  upon  an  undertaking 
alleged  to  have  been  given  to 
secure  the  release  of  one  H.  from 
an  order  of  arrest  issued  in  a  civil 
action  brought  in  the  Superior 
Court  of  the  city  of  New  York, 
the  complaint  alleged  that  the  un- 
dertaking was  executed  and 
accepted  under  an  agreement  that, 
upon  its  execution,  H.  should  be 
discharged  from  arrest,  defendant 
agreeing  to  fully  perform  and 
abide  by  its  terms.  Said  under- 
taking was  entitled  in  the  Supreme 
Court,  and  did  not  conform  to  the 
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provision  of  the    Code  of   Civil 
Procedure  (§  575),    and  plaintiff 
claimed  to  recover  upon  it,  not  as 
a  statutory  undertaking,  but  as  an 
agreement  valid  at  common  law. 
Held,  that,  treating  the  undertak- 
ing as  an  agreement,  the  mistake 
in  the  cntitlmg  was  not  available;  | 
that  no  particular  form  was  neces-  ' 
sary,  nor  was  it  necessarv  that  it 
should    be   entitled,  .  and    so  the  i 
words  "Supreme  Court"  might 
be  treated  as  surplusage;  and  that 
this    action     was     maintainable. 
Carr  v.  Sterlifig,  558 

2.  The  complaint  in  the  action,  in 
which  the  order  of  arrest  was 
issued,  demanded  judgment  for 
$7,000  and  interest.  The  defend- 
ant did  not  appear.  The  com- 
plaint was  amended  ex  parte  at 
Special  Term  so  as  to  demand 
judgment  for  $13,618.66,  with 
mterest.  Judgment  was  thereafter 
entered  for  that  amount.  Held, 
that,  conceding  H.  was  entitled 
to  notice  of  the  motion  to  amend 
the  complaint,  the  failure  to  give 
it  was  an  irregularity  merely 
which  could  be  corrected  on 
motion,  but  would  not  operate  to 
render  the  judgment  void;  that 
the  judgment  would  stand  as  valid 
until  set  aside  or  amended.        Id. 

4.  The  deputy  sheriff  testified  that 
he  arrested  H.;  told  him  the 
amouD<  of  bail  required,  and  that 
he  and  H.  went  to  see  the  defend- 
ant herein;  that  H.  asked  her  if 
she  would  go  on  a  bond  and  she 
replied  she  would ;  that  the  witness 
and  H.  then  went  to  the  house  of 
L.,  the  attorney  in  the  action 
a^inst  H.,  and  the  bond  was  par- 
tially filled  out;  they  then  returned 
to  the  defendant,  who  signed  the 
bond;  she  asked  if  she  would  be 
sufficient,  and  was  told  that  L. 
said  she  would;  that  they  then  re- 
turned to  L.'s  house;  he  approved 
the  bond,  and  thereupon  U.  was 
discharged.  The  defendant  herein 
did  not  see  plaintiff  or  his  attorney 
before  signing  the  bond.  Held, 
that  the  evidence  was  sufficient  to 
establi-sh  an  agreement  between 
defendant  and  plaintiff.  Id. 

5.  Execution  against  the  body  of  H. 
was  not  issued  until  a  year  and  a 


half  after  the  return  unsatisfied  of 
the  execution  against  his  property. 
H.  could  not  then  be  found.  lie 
had  remained  in  the  vicinity  for  a 
long  time  after  entry  of  the  Judg- 
ment. It  appeared,* however,  that 
defendant  had  requested  plaintiff's 
attorney  not  to  press  or  pursue  H. 
in  the  matter,  and  he  swore  that 
this  was  the  reason  for  the  delay- 
in  issuing  the  body  execution. 
Held,  that  any  laches  on  the  part 
of  plaintiff  was  excused.  Id. 

JSee  Appeal. 

^ONDS. 


USAGE. 

1.  Usage  in  relation  to  matters  em- 
brace in  a  contract  when  it  is 
reasonable,  uniform,  well  settled, 
not  in  opposition  to  fixed  rules  of 
law,  and  not  in  contradiction  of 
the  express  terms  of  the  contract, 
and  when  it  is  so  far  established 
and  known  to  the  parties  that  it 
may  be  supposed  the  contract  was 
made  in  reference  thereto,  is 
deemed  to  form  part  of  it ;  and 
evidence  is  always  admissible  to 
explain  the  meaning  usage  has 
given  to  words  or  terms  as  used  in 
a  particular  trade  or  business  to 
enable  the  court  to  declare  what 
the  contract  expressed  to  the 
parties.   NewhaU  v.  Appleton.    140 

2.  Evidence  of  usage  is  also  admissi- 
ble to  apply  a  written  contract  to 
the  subjecl-matter  of  the  action, 
to  explain  expressions  used  in  a 
particular  sense  by  particular  per- 
sons as  to  particular  subjects,  and 
to  give  effect  to  language  in  a  con- 
tract as  it  was  understood  by  those 
who  made  it.    Smith  y,  CUws.    190 


USURY. 

In  an  action  upon  a  promissory  note 
the  answer  allegea  that  the  note 
was  procured  to  be  discounted  by 
one  F.  in  pursuance  of  a  corrupt 
and  usurious  agreement,  whereby 
he  received  and  charged  a  greater 
rate  of  interest  than  prescribed  by 
law.     Upon  the  trial  defendants 
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failed  to  show  by  whom  the  note 
was  discounted,  or  that  the  person 
so  discounting  it  charged  more 
than  the  legal  rate.  They  proved, 
and  requested  the  referee  to  find, 
that  one  who  had  previously 
assisted  in  procuring  discounts  of 
paper  made  and  indorsed  by  the 
same  parties,  agreed  to  discount  or 
procure  the  note  to  be  discounted 
lor  five  per  cent  of  its  face;  that 
he  procured  the  note  to  be  dis- 
counted, and  subsequently  gave 
to  the  indorser,  with  whom  he 
made  the  agreement,  a  check  of 
F.  for  the  face  of  the  note,  less 
five  per  cent,  as  the  proceeds  of 
the  note.  It  appeared  that  F.  did 
not  discount  the  note.  These  re- 
quests were  refused  and  exceptions 
taken.  Held,  that  the  refusals  to 
find  did  not  constitute  error  justi- 
fying a  reversal  of  the  judgment, 
as  if  the  referee  had  found  as  re- 
quested, this  would  not  have  jus- 
tified a  determination  in  favor  of 
defendants;  that  the  burden  of 
proof  was  upon  them  to  show  the 
tisurious  exaction  by  the  party 
discounting  the  note,  and  such 
result  was  not  accomplished  by 
proof  of  a  payment  of  a  sum  of 
money  exce^ing  the  legal  rate  of 
interest  to  a  party  undertaking  for 
a  consideration  to  procure  the  note 
to  be  discounted;  that  if  D.  acted 
as  agent  for  the  defendants,  the 
plaintiff's  rights  could  not  be 
affected  by  proof  of  transactions 
between  defendants  and  their 
agent;  that  even  if  it  could  be 
held  in  what  he  did  D.  was  the 
agent  of  the  parties  discounting 
the  note,  to  establish  their  defense, 
it  was  incumbent  upon  defendants 
to  show  that,  as  such  agent,  he 
took  the  bonus  with  the  knowledge 
and  consent  of  his  principal. 
Baldwin  v.  Ihying,  453 


VE^^)OR  AXD  PURCHASER. 

1.  Where  a  vendor  of  chattels  is  ready 
and  offers  to  perform  on  his  part 
and  the  purchaser  neglects  and  re- 
fuses to  perform,  he  cannot  recover 
back  the  partial  payments  he  has 
made.      E,  S.  T,  K  Co.  v.  Grant. 

40 


2.  Defendant  contracted  to  purchase 
of  F.,  plaintiff's  assignor,  five  hun- 
dred hides  of  a  quality  specified,  to 
be  selected  by  the  vendor,  shipped 
from  Chicago  and  delivered  to  de- 
fendant at  Owego,  upon  payment 
of  draft  for  the  purchaise-price. 
F.  shipped  the  hides  by  one  of  the 
usual  railroad  routes  to  Owego  to 
his  own  order,  accompanied  by  a 
draft,  with  directions  to  deliver  on 
payment  of  the  draft.  The  hides 
arrived  indue  time  and  in  good 
order,  and  notice  thereof  was  given 
to  defendant,  but  he  refused  to 
receive  and  pay  for  them  unless  he 
had  an  opportunity  of  taking  them 
to  his  factory  and  there  opening 
and  examining  them.  Plaintiff  i 
offered  to  allow  an  examination  at 
the  railroad  station,  upon  a  plat- 
form or  in  the  car,  and  notified 
defendant  tliat  imless  accepted  in 
accordance  with  the  contract,  the 
hides  would,  be  returned  to  the 
seller  at  Chicago  and  there  sold 
and  defendant  charged  with  the 
difference  between  the  contract 
and  selling-price,  together  with 
freight  ana  expenses,  and,  upon 
defendant's  refusal  of  the  offer  the 
hides  were  reshipped  and  sold  in 
accordance  with  the  notice.  In  an 
action  to  recover  damages  for 
alleged  breach  of  the  contract,  held, 
that  the  seller  had  the  right,  by 
shipping  in  his  own  name,  to  retain 
possession  of  the  hides  until  ac- 
cepted and  paid  for;  that  having 
made  F.  his  agent  to  select,  defend- 
ant was  bound  by  the  selection,  and 
was  not  entitled  to  an  examination 
before  acceptance;  that,  conceding 
he  had  a  right  to  examine  the 
hides,  the  opportunity  offered  for 
so  doing  was  just  and  reasonable, 
and  he  was  not  entitled  to  have 
them  delivered  into  his  possession 
for  that  purpose;  that  plaintiff 
was  entitlea,  on  refusal  to  accept, 
to  recall  the  hides  and  sell  them  at 
Chicago  pursuant  to  the  notice;  and 
that  the,aifference  between  the  con- 
tract and  selling-price,  with  the  ex- 
penses, was  the  proper  measure  of 
damages.     Sawyer  v.  Dean.      469 

3.  Where  several  distinct  chattels  are 
sold  upon  condition  that  the  title 
shall  not  pass  to  the  vendee  until 
the  agreed  price  is  paid,  and  the 
vendor,  in  affirmance  of  the  con- 
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tract,  seizes  the  chattels  for  the 
avowed  purpose  of  selling  them 
and  collecting  the  amount  due,  he 
has  no  right  to  seize  and  sell  or 
retain  more  than  is  sufficient  to 
satisfy  his  demand  and  expenses. 
O'Bourlce  v.  Hadcock,  541 

See  Sales. 


WAIVER. 

1.  Where  a  general  guardian  of  an 
infant  brings  an  action  in  his  own 
name  as  such  guardian  for  an  in- 

^  jury  to  his  ward's  estate,  the  ques- 
tion as  to  liis  "legal  capacity"  to 
maintain  the  action,  if  not  taken 
by  demurrer  or  answer,  is  waived. 
(Code  of  Civil  Pro.  §  499.)  Pei^ 
kins  v.  Stimmd.  359 

2.  Plaintiffs'  complaint  alleged,  in 
substance,  that  they  owned  the  fee 
of  Third  avenue  in  the  citv  of  B. 
to  its  center,  and  that  defendant 
unlawfully  operated  its  cars  within 
and  upon  their  half  of  the  avenue. 
On  the  trial  plaintiffs  waived  any 
right  to  recover  nominal  damages 
for  trespass  and  claimed  only  to 
recover  the  damages  to  their 
premises  occasioned  by  the  nuis- 
ance, and  the  court,  in  its  charge, 
made  the  right  to  recover  depend- 
ent upon  the  finding  of  the  jury 
that  there  had  been  a  substantial 
injury  to  the  premises  and  that  the 
question  as  to  whether  they  were 
bounded  by  the  center  of  the  ave- 
nue had  no  importance.  Defend- 
ant's counsel  requested  the  court 
to  charge  that  plaintiffs  had  no 
title  to  the  fee  in  the  avenue  and 
that  defendant  had  not  trespassed 
upon  their  proi)erty.  The  court 
declined  to  charge  other  than  as 
before  charged.  Hcld^  that,  as  the 
question  of  title  and  tresspass  was, 
by  the  waiver  of  plaintiff's  coun- 
sel and  the  charge  made,  out  of 
the  case,  defendant  could  not  have 
been  prejudiced  by  the  refusal. 
HiiSBner  v.  Brooklyn  City  E.  B. 
Co.  433 

Where  affidavit  annexed  to  pe- 
tition for  discluirf/e  of  one  under  arrest 
on  exe^iution  is  defective  becaiise  not 
made  on  day  of  presentation,  butjudg- 


ment-creditor  appears  on  presentation 
of  petition  and  does  not  raise  objection, 
this  is  a  waiver  and  t?ie  objection  may 
not  be  raised  in  action  against  sheriff 
for  an  esca^pe. 
See  Shaffer  v.  Bisdey,  23 

When  contract  for  delivery  of 

ice  for  term  of  years,  required  pur- 
chaser to  pay  weekly,  and  in  case  of 
default  gave  vendor  the  option  to  annul 
tJie  contract,  and  tender,  after  default, 
continued  to  deliver,  but  at  a  certain 
time  demanded  payment  whicli  pur- 
chaser refused  to  make  except  on  con- 
ditions. Held,  tliat  canceding  the 
vendor,  by  continuing  to  deliver  after 
default,  waived  the  right  to  annul  if 
purchaser  on  demand  paid  or  offered  to 
pay  unconditionally ,  the  latter  having 
failed  so  to  do,  would  not  claim  a  right 
to  a  further  performance  by  (lie  vendor. 

See  Winchell  v.  ScoU  (Mem).      640. 

Id. 


WARRANTY. 

1.  In  an  action  to  recover  damages 
for  an  alleged  breach  of  warranty, 
it  api>eared  that  defendant,  a  com- 
mission merchant,  as  such,  sold  to 
plaintiffs  a  quantity  of  antelope 
skins,  with  a  warranty  as  to  quality, 
and  that  tliere  was  a  breach  of  such 
warranty,  that  plaintiffs  knew  de- 
fendant was  acting  as  a^ent  in 
making  the  sale,  but  defendant  did 
not  disclose  to  them,  nor  did  it 
appear  that  thev  knew  the  names 
of  the  principals.  It  did  not  ap- 
.pear  that  the  principals  gave  de- 
fendant any  description  of  the 
quality  or  'condition,  or  that  he 
acted  otherwise  than  on  his  own 
knowledge  or  judgment  in  that 
respect  m  maKing  the  sale  and 
warranty,  nor  was  it  found  that 
he  had  authority  from  his  consign- 
ors to  warrant  the  goods.  Evidence 
was  given  by  defendant  that  it  was 
the  custom  m  tlie  trade  for  com- 
mission dealers  not  to  warrant 
goods  sold.  Held,  that  the  war- 
ranty was  defendant's  undertaking 
and  he  was  liable  for  its  breach; 
that  in  such  case  the  presumption 
is  that  the  responsibility  is  upon 
the  person  with  whom  the  vendee 
deals,  and  he  is  not  required  to 
look  elsewhere.  Argersinger  v. 
MacNdughton.  535 
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2.  Also,  held,  that  plaintiffs  were  not 
required  to  return  the  goods  on 
discovery  of  the  breach,  but  had 
the  right  to  retain  them  and  seek 
their  remedy  upon  the  warranty. 

Id. 


WATER-COURSES. 
See  Navigation. 


'WHARVES. 

The  occupant  or  lessee  of  a  dock 
or  pier,  to  which  vessels  are 
allowed  or  invited  to  make  fast 
for  the  purpose  of  dischar^png  or 
receiving  passengers  or  freight,  is 

.  bound  to  Keep  and  maintain  the 
same  in  a  reasonably  safe  condition 
and  free  from  defecte  to  those 
engaged  or  employed  in  carnring 
on  such  business.  Newau  v. 
BartUtt.  899 


WILLS. 

1.  The  will  of  W.  gave  fifty  acres  of 
land  to  his  widow  "  to  have  and  to 
hold  for  her  benefit  and  support." 
In  an  action  of  ejectment,  brought 
by  a  grantee  of  the  widow,  ndd, 
that  no  intent  to  pass  a  less  estate 
than  a  fee  could  "be  necessarily 
implied  in  the  terms  "  of  the  devise ; 
and  that  the  widow  took  a  fee 
under  the  provision  of  the  Revised" 
Statutes  (1  R  8.  748,  §  1),  provid- 
ing that  the  term  "heirs,"  or 
other  words  of  inheritance,  shall 
not  be  requisite  to  convey  a  fee, 
and  that  a  devise  will  pass  all  the 
estate  of  the  testator  "  unless  the 
intent  to  pass  a  less  estate  or  in- 
terest shall  appear  by  express 
terms  or  be  necessarily  implied." 
Grain  v.  Wright.  807 

2.  The  will  of  H.  gave  legacies  of 
i50  to  each  of  his  three  sons,  and 
directed  his  residuary  estate  to  be 
equally  divided  between  his  six 
children.  The  will  contained  this 
clause:  "  Whatever  obligations 
shall  be  found  that  I  hold  against 
my  sons  for  whatever  I  have  let 
them  have  heretofore  shall  be  con- 


sidered as  my  property  and  shall 
be  considered  as  their  legacy,  in 
whole  or  in  part,  as  the  case  may 
be."  At  the  time  of  the  making 
of  the  wiU  the  testator  was  worth 
$10,000  over  aU  liabilities;  he  held 
notes  at  that  time  and  at  the  time 
of  his  death  against  defendant,  one 
of  his  sons,  to  the  amount  of  $900, 
by  their  terms  payable  with  inter- 
est. Defendant  8  distributive  share 
of  the  residuary  estate  was  less 
than  the  amount  of  the  notes.  In 
an  action  upon  the  notes,  hM,  that, 
it  was  not  the  intent  of  the  testator 
to  treat  the  notes  as  a  g^t  or  ad- 
vancement, but  his  design  was 
that  they  should  be  treated  as  a 
legacy  to  an  amount  equal  to  the 
legatee's  share  in  the  estate  and  as 
a  debt  for  the  residue.  Bitch  v. 
HawxhuT9t.  512 

8.  When  the  language  of  a  provision 
of  a  will  is  plain  and  &ee  from 
ambiguity,  effect  must  be  given 
it  in  accordance  with  its  terms. 
When.it  is  equivocal  the  intention 
of  the  testator  must  be  sought  for 
by  reference  to  all  the  provisions 
of  the  will  and  to  such  circum- 
stances as  mav  properly  be  entitled 
to  consideration.  Id, 

* 

4.  In  such  case  there  is  no  inflexible 
rule  of  interpretation  to  govern  the 
determination  of  that  inquiry,  but 
when  the  intention  is  ascertained 
the  language  and  mode  of  expres- 
sion may  be  subordinated  to  such 
intention.  Id 


WORK  AND  LABOR. 

.  Plaintiff,  who  was  an  expert  in 
railroad  building,  at  the  request  of 
8.,  who  assumed  to  be  defendant's 
chief  engineer,  and,  under  an 
arrangement  between  him,  S.  and 
two  attorneys,  who  assumed  to  act 
as  defendant's  counsel,  to  the  effect 
that  plaintiff  should  have  the  con- 
tract for  building  defendant's  road, 
devoted  his  time  for  about  nine 
months  and  expended  moneys  for 
traveling  expenses,  for  plans  and 
specifications  and  other  necessary 
expenses,  preparatory  to  making 
the  contract  and  dome  the  work. 
Plaintiff  made  and  submitted  to 
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one  of  the  attorneys  his  proposal 
to  construct  and  equip  the  road. 
A  proposed  contract  was  drawn 
up,  but  plaintiff  was  informed  by 
one  of  the  attorneys  it  was  deemed 
advisable    to    have    the  contract 
made  by  defendant  with  one  D., 
and    by   the   latter   assigned    to 
plaintiff,   to     which     the     latter 
assented.      Up   to    this   time   S. 
and  the  attorneys  had  not   been 
formally  employed  by  defendant, 
although  their  names  appeared  as 
holding  the  positions  designated 
in  a  prmted  circular  containing  the 
names  of  the  officers  and  directors 
of  the  company,  and  they  were 
apparently  treated  as  suck  officers. 
At  a  meetmg  of  its  board  of  direct- 
ors thereafter,  8.  was  appointed 
engineer,  and  the  firm,  in  which 
one  of  said  attorneys  was  a  part- 
ner, was  appointed    as  attorneys 
and  counsel.    At  the  same  meeting  | 
a  statement  was  made  by  a  com- 
mittee, to  whom  the  matter  had 
been  submitted,  setting  forth,  in 
substance,   the   negotiations  with 
plaintiff,    the    proposed   contract 
with  D.,  and  transfer  thereof  to 
plaintiff,  drafts   of  ,  which    were 
submitted.      The  board  assented 
to  and  approved  the   same,  and 
agreed  that,  upon   execution   of 


the  proposed  agreement  between 

Elaintiff  and  D.,  the  former  should 
e  accepted  and  recognized  as  fully 
subrogated  to  the  nshts  and  sub- 
stituted  as  to  the  liabilities  of  D. 
under  his  contract,  and  defendant's 
officers  were  authorized  to  execute 
the  contract  on  its  part.     Plaint- 
iff was,   however,  without    fault 
on  his  part,  denied  the  contract, 
although  able  and  willing  to  per- 
form it.    In  an  action  to  recover 
for    plaintiff's   services    and     ex- 
penses, hdd,  that  by  the  action  of 
defendants's  board  of  directors  the 
negotiations  with  plaintiff  might 
be  deemed  to  have  been  rec^gnizeii. 
and,  in  some  sense,  treated  as  hav- 
ing been  made  on  behalf  of  defend- 
ant; that  plaintiff  had  a  right  to 
assume  that  the  persons  w^ith  whom 
he  negotiated  legitimately  repre- 
sented   defendant;    that   this,   to- 
gether with  the  fact  that  the  moneys 
expended,  were  for  the  benefit  of 
detendant,  justified  a  finding  of  an 
agreement  between  plaintiff   and 
defendant  that  he  should  have  the 
contract  and  that  the  services  were 
rendered  and  expenses  incurred  at 
the  request  of  defendant,  and  that 
such  findings   were   sufficient  to 
sustain    a   recovery.      Wilson   v. 
Kings  Co.  E.  R  B,  Go.  487 
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